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Lorentz Barrel and Drum .
Historical Ground Water Sampling Results

MCLs 200 A 7- 5 5 70 5 5 2
WelliD_ SamplingDate  1,1,1-TCA _ 1,1-DCA - L1-DCE __ 1,2-DCA_ 1,2-DCPA ¢is-1,2-DCE PCE TCE __ Vinyl Chloride
P-6 11/29/2000 4.2 - 35 18 18 31 490 15 670 260
P-6. 10/5/2001 T <18 41 . 24 18 27 520 <19 " 920 210
P-6 10/14/2002 76 29 33 13 2 260 49 430° 170
P-6 10/29/2003 <0.33 16 - . 16 74 10 - 200 17 370 140
P6 10/6/2004 4.4 15 15 9.6 19 120 35 260 68
P-9 11/29/2000 26 24 ¢ 85 99 - . 13 75 11 140 63
P9 . 10/4/2001 5., . QAT T9 130 19 380 62
P-9 10/14/2002 257 - 15 15 E 83 30 300 56
P9 10/29/2003 18 RN v 3 86 21 320 44 .
P9 10/6/2004 14 792 - 54 17 230 19
P-10 11/29/2000 150, 0.8 038 9.6 <0.5 <0.5 <0.5
P-10 10/4/2001 1920 6 <4.3 <48 13 <a.7 <42’ <6
P-10 10/14/2002 1.1 0.49 6.9 <0.5 <05 11 D <05 <05 - <0.5
P-10 10/29/2003 035 - <024 19 <0.37 <0.14 0.39 <0.23 <0.19 <0.24
P-10 10/6/2004 0.81 024 28 <0.5 <0.5 0.56 <0.5 1018 <0.5
P12 11/29/2000 06 L1 13 <0.5 . 1 <0.5
P-12 10/4/2001 <86 YT <95 1 <94 . 16 <12
P-12 10/14/2002 0.63 L1 15 <0.5 19 0.3
P-12 10/29/2003 0.61 1.1 14 <0.23 22 0.69
P-12 10/6/2004 0.58 1 14 <0.5 S 19 2.2
P-14. 11/29/2000 43 <0.5 <0.5 <0.5 12 <05
P-14 10/4/2001 o 8T <4.8 <33 <a.7 <42’ <6
P-14 10/14/2002 1018 <0.5 - <0.5. <0.5 <0.5 0.48
P-14 10/29/2003 82 <0.14 <0.16 " <0.23 <0.19 0.59
P-14 10/6/2004 0.94 <0.5 <0.5 <0.5 <0.5° <0.5
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Table C-1

Lorentz Barrel and Drum

. Historical Ground Water Sampling Results

MCLs | 200 2% 7 5 5 ' 70 5 5 2
WelllD SamplingDate  1,1,1-TCA  LI-DCA - 'LI-DCE  12-DCA  1,2-DCPA cis-1,2-DCE PCE: __TCE Vinyl Chloride
P-18 11/29/2000 24 . 110 - 460 20 23 250 30 390 55
P-18 10/4/2001 12 .21 <0.86 <0.95 4.2 - <0.94 7.6 2.1
P-18 - 10/14/2002 39 . 82, 560 20 <05 110 T8 210 78
P-18° 10/29/2003 23 -5 . 59 14 - . 82 89 15 210 55
P-18 10/6/2004 17 39 470 11 . 6.1 65 18 190 28
P-22 11/28/2000 <05 <05 - 0.7 <0.5 <0.5 <0.5 <05 L5 <0.5
P-22 10/4/2001 <0.89 <08 1 <0.86 <0.95 0.68 <0.94 5.5 <12,
P-22 10/14/2002 0.77 0.36 0.99 <0.5 <0.5 <0.5 <05 62 <0.5
P-22 10/29/2003 0.55 <024 076 <0.37 <0.14 . 0.49 <0.23 . 50 <0.24
P-22 10/6/2004 0.86 0.43 1.2 <0.5 0.2 . 15 <0.5 o 18 <0.5
P-26 10/4/2001 187 % <8 G Hills) . <867 <05 7.8 <94 T <84 <12
P-26 10/14/2002 1.2 042 ad <5 <0.5 1. <0.5 <0.5 <0.5
P-26 10/29/2003 47 00 S 28 <0.37 0.73 6.2 <0.23 0.8 - . 85
P-26 10/6/2004 32 15 <0.5 0.84 “3.1 <0.5 0.55° " 3.4
P-28 11/28/2000 8.1 27" 22 05 . <05 1.8 <05 09 <0.5
P-28 - 10/8/2001 20 *<8.0 56 <8.6 - <9.5 <6.6 <94 - <84 <12 .
P-28 10/14/2002 13 .34 31 <0.5 0.28 2 <0.5 1.3 - <0.5 -
P-28 10/29/2003 8.9 2.5 27 <0.37 0.29 1.9 '<0.23 1.2 <0.24
P-28 10/6/2004 7.4 25 30 <0.5 0.33 22 <0.5 1.3 <0.5
P-30 11/28/2000 h <0.5 <0.5 <0.5 - <0.5 <05 <0.5
P-30 10/4/2001 <0.86 <0.95 <0.66 <0.94 <0.84 <1.2
P-30 10/14/2002 <0.5 <0.5 <0.5 <0.5 <0.5 <0.5
P-30° 10/29/2003 <0.37 <0.14 0.16 <0.23 <0.19 <0.24
P-30 10/6/2004 <05 " <0.5 0.22 <0.5 <0.5 <0.5
MW-22 1112712000 <05 <05 - <05 - <0.5 <0.5 <0.5 <05 . <05 <0.5
MW-22 10/5/2001 RU749 <098 <0.86 <0.95 <0.66 <094  : <0.84 31
MW-22 10/11/2002 <0.5 <05 <0.5 <0.5 <0.5 . <05 1.5
MW-22 10/29/2003 <0.5 <0.5 <0.5 <0.5 <0.5 <05 0.8
MW-22 10/6/2004 <0.5 <0.5 <0.5 <0.5° <0.5 <0.5 <0.5
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{ G 0y pdl, U I A 1 B
= ' | Lorentz Barrel and Drum .
Historical Ground Water Sampling Results

MCLs 200 29T, 5 5 : 70 5 5 2
WelllD _SamplingDate 1,1,1-TCA 1,1-DCA - -1,1-DCE 1,2-DCA  1,2-DCPA cis-1,2-DCE | PCE "TCE Vinyl Chloride
MW-24 11/28/2000 <05 24 - <05 <0.5 . <0.3 <0.5 <0.5 - <0.5 : <0.5
MW-24  10/8/2001 <0.89 29 <0.98 <0.86 <0.95 " <0.66 <0.94° <0.84 _ <1.2
MW-24 10/14/2002 - <05 27 .. <05 <0.5 <0.5 <0.5 <0.5 <0.5 <05
MW-24 10/29/2003 <05 = 28 <0.5 <0.5 - <0.5 <05 T <05 <0.5 <0.5
MW-24 10/6/2004 <0.5 38 - <05 <0.5 <05 <0.5 <0.5 <0.5 - <h.5
MW-37 3/24/1993 39 28 . 70 - 8 .6 22 <1 <t 14
MW-37 6/16/1993 38 - 27 i 88 N L 32 <1 <1 30
MW-37 3/19/1998 . 8277 - 7.9 T 16 38 1.4 1T <0.5 <0.5 . 46 -
MW-37 6/24/1998  © 68-: 89 : . 18 . . 4 2 6.4 <0.5 <0.5 R B
MW-37 © 12/15/1999 19 22 4 el - 18 T Flgy 42 <0.5 <05 - <0.5
MW-38 10/23/1998 <0.5 <05 1.8 <05 <05 " <0.5
MW-38 - 12/9/1998 <0.5 0.5 2.7 - <0.5 . <05 <0.5
MW-38 3/11/1999 <05 = <05 11 <0.5 <0.5 <05
MW-38 6/4/1999 <0.5 <0.5 . 15 <0.5 " <0.5 . <0.5
MW-38 9/17/1999° <0.5 <0.5° . 12 <0.5 <0.5 <0.5
MW-38 12/15/1999 <0.5 0.5 36 - <0.5 <0.5 <0.5
MW-38 11/28/2000 <0.5 <0.5 _ 0.7 <0.5 . <0.5 <0.5
MW-38 10/8/2001 <0.86 <0.95 2.5 <0.94 <0.84 : <1.2
MW-38  10/14/2002 <0.5 0.36 32 <0.5 <0.5 ' <0.5
MW-38  ° 10/29/2003 ° <0.5 0.47 5 <0.5 <0.5 . <bS
MW-38 10/6/2004 <0.5 <0.5 0.22 <0.5 <0.5 <0.5
MW-39 6/4/1999 1.1 <0.5 <05 <05 <0.5 <0.5 <0.5
MW-39 9/17/1999 1.9 <0.5 <0.5 <0.5 <05 - <05 . : <0.5
MW-39 12/14/1999 1.4 <0.5 <0.5 <0.5 . <0.5 <0.5 - <0.5
MW-39 11/28/2000 1.1 <0.5 . <05 <0.5 <0.5 . <05 <0.5
MW-39 10/8/2001 2.7 <0.86 <0.95 <0.66 <094 - <0.84 <1.2
MW-39 10/14/2002 2.2 <05 <0.5 <0.5 <0.5 <05 <0.5
MW-39 - 10/29/2003 4 <0.5 <0.5 - <0.5 <0.5 <0.5 <0.5
(a) Value represents California PRG
FAA%ETS Shaded cell indicates value exceeds respective MCL or California PRG

Page 3 . _ : . Avachment C, Fable |
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Table C2
Changes in Toxicity Values Post OU-2 ROD Groundwater (Zone B)
CSFo RiDo - CSFi - RO CSFo RfDo CSFi RIDI
1988 ROD | ) . i
ORIGINAL ORIGINAL ORIGINAL ORIGINAL .CURRENT CURRENT CURRENT CURRENT
Vmg/ke/d mg/kg/d 1/mg/kg/d mg/kg/d 1/mg/kg/d mg/kg/d 1/mg/kg/d . mg/kg/d
ORGANICS . ]
Benzene 2.90E-02 | hge nva 2.90E-02 |h'89 |NVA 5.50F-02 400E-03 | ¢ 2.70E-02 8.601:-03
Chlordane 1.61E+00 [ n'go | 6.00E05 [ pgo | 1.30E+00 | 489 ND 3.50E-01 S.00E-04 i 3.50E-01 2.00E-04]i
Chloroform 8.10E-02 | n'go | 1.00E02 | pgo | B.10E-02 | ngo ND 100E02 [ i ] 810502 1.406-02 | n
1,1-Dichloroethane IO0F02 i 1.43E-01 2.00L:-01 p 1.40E-01] h
1.2-Dichloroethane 9.10E-02 ] 3.50E-02 9.10E-02 200602 | 4 9.10E-02) 1.40E-03] n
1.1-Dichloroethene 5.80E-01 | pg0 | 900E-03 | pg9 | 1.16E+00 | 489 [NA SO00E-02 | “5.70E-07 i
1.2-dichloropropane .
PCBs (total) 7.70E+00
PCB. unspeciated mix, low C
risk 7.00E-02 7006-05 | i | 7.00E-02 7.00E-05 | r
PCB, unspeciated mix, high : '
risk . 2.00E+00 200E05 | i | 2.00E+00 200605 | r
1,1,2.2 Tewratchloroethane 2.00E-01 2.00E-01 -
Tetrachloroethene 5.10E-02 n 1.00E-02 i 1.70E-03 n 1.10C-01 5.40E-D1 100E02 | i | 210E02 1.00E0Y ¢
Toxaphene 1.10E+00 1.10E+00 1.10E+00 |
1,1,1-Trichlareethane ) '
Trichloroethene LIOE02 | 4'88 NA 2.50E-02 | h'38 NA 4.00E-01 300E04 | n| 4.00E-01 LOOE-0Y n
Trichloroethene (Cal- 1.30E-02 SO00E0I [ c [ 7.00E-03 1.70E-0] ¢
Modified PRG) ‘
Vinyl Chloride 2.30E+00 h'88 NA 2.50E-02 h'88 |NA 7.50E-01 3.00E-03 i 1.60E-0Y 2.90E-04 i
INORGANICS
Antimony 4.00E-04 | h88
Arsenic 1S0E-01 | A88 | 100E03 | A'88 | SOOE+0) | h88 1.50E+00 300604 | 1] 1.50EsQ)
Barium 7.00E-02 i 7.00E-02 i
Chromium (Vi) 5.00E-03 i 4.10E+01 | h'88 3.00E-03 | i
Cobalt 3.70E-02 h 200602 | p
Nickel "2.00E-03 .} i 8.40E-01 200602 | i |
- |Zinc 2.00E-01 i 3.00E-01 i

Original = 1988 ROD: cited only CSFos and provided no sources; only carcinogenicity was evaluated.

Other original values and sources {italics) are from RI (Ebasco),1980; R Addendum 3 {URS), June 19, 1992
Chemicals in italics were not listed as COCs but had NPDES discharge limits in the 1988 ROD '
Risk was addressedin 1990 Rl; Sb had HI>1.
Current = October 2004 Region 9 PRGs:(as listed May 2005, onlineg), May 2005 IRIS (onlme)

Key : CSFo. = Cancer Slope Factor oral, inhalation; RfDo,I = Reference Dose oral, inhalation
I=IRIS p=PPRTV c=California EPA n=NCEA h=HEAST x=Withdrawn r=Route-extrapolation
NA = Not Available : :
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Table C3
Changes in Toxicity Values OU-1 Soils
CSFo RIDo CSFi RIDI CSFo RfDo CSFi RIDi
ORIGINAL | | ORIGINAL ORIGINAL ORIGINAL CURRENT CURRENT CURRENT CURRENT
1/mg/kg/d mg/kg/d 1/mg/ke/d my/ke/d 1/mg/kg/d mg/keg/d 1/me/kg/d mg/kg/d
ORGANICS -
PESTICIDES
Aldrin 1.70E+01 100E-05 [t89 [ 1.70E+01 "NA 1.70E+01 3.00L-05 1.70E+01 3.00E-03
. 39 h'89 .
Chlordane 1.30E+00 6.00E-05 1.30R+00 ND 1.50E-01 5 00E-04 . 3.50E-01 2.00E-04)
ngol - h89 w89
4.4-DDD 2.40E-01 . 5.00E-04 NA 2.40E-01 2.40E-01
. h'89 . h'g9 .
4,4-DDE 3.405-01 5.00E-04 3.40E-01 NA 3.40E-01 - NA 3.40E-01 -
weo| - . h'89 S
4,4-DDT 3.40E-01 5.00E-04 3.40E-01 ND 3.40E-01 5.00E-04 3.40E-01 5.00E-04
h89 -~ |ns9 . :
Dieldrin 1.60E+01 -5.00E-05 " 1.60E+01 ND 1.60E+01 5.00E-05 1.GOE+01 5.001-05
h89 h'39 h89 .
Endosulfan NA 5.00E-05 NA - ND 6.00E-03 6.00L-03
: h89
PCBs/Digxi .
PCBs (total) } 1.00E-05 1.00E-05 : 2.00E+00) 2.90E-02
7706400 |h89]  ND - |n8e h89] 2.00E+00 3.00E-03 '
PCB, unspeciated mix, low
risk 7.00E-02 7.005-05 7.00E-02 _ 7.00E-05
PCB. unspeciated mix, high .
risk 2.00E+00 2.00E-05 2.00E+00 2.00E-05
2.3.7.8-TCDD (eq.)(ppb) NA
1.56E+05 | h'89 NA 1.56E+05 | h89 1.50E+05 1.506+05
INORGANICS
Arsenic ) h3s| - 88 h'88
1.75E+00 . 1.00E-03 5.00E+01 1.50E+00 - 3.00E-04 1.505401
Chromium (V]) - i h'88 2.90E-02 2.20E-004
5.00E-03 4.10E+01 3.00E-03
Lead

Original = RI (Ebasco),1990; Ri Addendum 3 (URS), June 19, 1992
Current = October 2004 Heglon 9 PRGs (as listed May 2005 online), May 2005 IRIS (online)

Key : CSFo,l = Cancer Slope Factor oral, inhalation; RfDo,l = Reference Dose oral inhalation
I=IRIS p=PPRTV c=California EPA n=NCEA h=HEAST x=Withdrawn r=Route- extrapolauon

NA Not Available




. Changes in Toxicity Values OU-1 Soils

Table C3

CSFo RfDo CSFi RfDI CSFo RfDo CSFi RIDI
ORIGINAL ORIGINAL ORIGINAL ORIGINAL CURRENT CURRENT CURRENT CURRENT
: 1/mg/kg/d mg/kg/d 1/mg/kg/d mg/kg/d mg/kg/d mg/kg/d 1/mg/kg/d mg/kg/d
ORGANICS - -
PESTICIDES ] _ .
Aldrin 1.70E+01 300E-05 [h89 ] 1.70E+0I NA 1.70E+01 1.00E-05 1.70E+01 300605
2 h'89 . .
-|Chlordane 1.30E+00 6.00E-05 1.30E+00 ND 3.50E-01 5.00E-04 3.50E-01 2.00E-04
h'89 189 h'89
4,4-DDD 2.40E-01 5.00E-04 NA 2.40E-01 2.40E-01
: W89 g9
4.4-DDE 3.40E-01 | 5.00E-04 3 40E-01 NA 3.40E-01 NA 3.40E-0]
weol 0 Iwee )
4,4-DDT 3.40E-01 | 5.00E-04 3.40E-01 ND 3.40E-01 5.00E-04 3.40E-01 5.00E-04
h89 W89 : -
Dicldrin 1.60E+01 | s.00E-05 1.60E+01 ND " LGOE+D! 5.00E-05 1.60E+01 5.00E-05
| hso h89 h'89 . )
Endosulfan NA 5.00E-05 NA ND 6.00E-03 6.001:-03
h'89 o '
PCBs/Dioxins
PCBs (total) 1.00E-05 1.00E-05 2.00E+0( 2.90E-02)
7.70E+00 | h'8s ND ' n89 1h89} 2.00E+00 3.00E-03 '
PCB, unspeciated mix, low : |
risk 7.00E-02 - 7.00E-05 7.00E-02 7.00E-05
PCB. unspeciamed mix, high ] o .
risk 2.00E+00 2.00E-05 2.00E+00 2.00E-05
2,3,7.8-TCDD {(eq.)(ppb) NA
. 1.56E+05 Jn89| ~ NA 1.56E+05 | h'89 1.50E405 ‘1.50E+05
INORGANICS
Arsenic ) h'88 h'88 h'88 .
1.75E+00 " 1.00E-03 | 5.00E+01 1.50E+00 3.00E-04 1.50E+01
Chromium (VI) ' i w88 : 2.90E-02 220506
5.00E-03 4.10E+0) 3.00E-03 :
Lead
Original = R (Ebasco),1990; Rl Addendum 3 (URS), June 19, 1992
Current = October 2004 Region 9 PRGs (as listed May 2005, online), May 2005 IRIS (online)
Key : CSFo,l = Cancer Slope Factor oral, inhalation; RfDo,l = Reference Dose oral, inhalation
I=IRIS p=PPRTV c=California EPA n=NCEA h=HEAST x=Withdrawn r=Route-extrapolation
NA = Not Available - .
| 1 4 | { | 1 1 | o ! i
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Table C3
" ' - Changes in Toxicity Values OU-1 Soils
CSFo |- RiDo ' CSFi RIDI CSFo RfDo CSFi RIDI
ORIGINAL | | ORIGINAL ORIGINAL ORIGINAL CURRENT CURRENT CURRENT CURRENT
V/mg/kg/d mg/kg/d " 1/mg/kg/d mg/kg/d Tmg/kg/d mg/kg/d 1/mg/kg/d mg/kg/d
ORGANICS .
PESTICIDES _
Aldrin 1.70E+01 300605 [h'89| 1.70E+01 NA 1.70E+01 3.00E-05 1.706+01] & 3.00E-05
. h's9 h'89
Chlordane 1.30E+00 6.00E-05 1.30E+00 ND 3.50E-01 5.00E-04 3.50E-01 2.00E-04
) h'89 . n'g9 h'89
4.4-DDD 2.40E-0t -1 5.00E-04 NA 2.40E-01 240101 T
. W89 . h'89
4.4-DDE "3 _40E-01 5.00E-04 3.40E-01 NA 1.40E-01 . NA 31.40E01 -
h'89 ng9 : ) : r
4.4-DDT 3.40E-01 5.00E-04 3.40E-01 ND 3.40E-01 5. 00E-04 3.40E-01 1 500504
W89 h'39 ) . i
Dieldrin 1.60E+01 5.00E-05 1.60E+01 ND 1.GOE+01 S.00E-05 1.60E+01 5.00E-05
n'89 h89 h'89 . - i
JEndosulfan NA 5.00E-05 NA ND 6.00E-03 6.00E-03
! w89
1BC joxin:
PCBs (total) 1.00E-05 1.00E-05 - - 2 00E+00 2.90E-02
- 7.70E+00 | w89 ND h'89 h'89| 2.00E+00 3.00E-03
PCB, unspeciated mix, low
risk 7.00E-02 7.00E-05 70002 | i | 7.00E-05
PCB, unspeciated mix, high ’ :
risk 2.00E+00 2.00E-05 200E400 | i 2.00E-05
2,3,7.8-TCDD (eq.)(ppb) NA
1.56E+05 |h'89 NA 1.56E+05 | W89 1.50E+05 1.50E+05 | h
INORGANICS
Arsenic . h'88 h'88 h'88 i
1.75E+00 1.00E-03 5.00E+01 1.50E+00 3.00E-04 1.50E+01
Chromium (VI) i h'88 2.90E-02 i 220506
' 5.00E-03 4.10E401 3.00E-03 ‘
Lead

Original = Rl (Ebasco),1990; Rl Addendum 3 (URS), June 19, 1992
Current = October 2004 Region 9 PRGs (as listed May 2005, online), May 2005 IRIS (online)

Key : CSFo,l = Cancer Slope Factor oral, inhalation; RfDo,l = Reference Dose oral, inhalation
I=IRIS p=PPRTV c=California EPA n=NCEA h=HEAST x=Withdrawn r=Route-extrapolation

NA = Not Available
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TABLE C4 |
Vapor Intrusion - Comparison of Groundwater Concentrations to Screening Values.
Oct 2004 Zone B
Groundwater
Concentration
R . . Upgradient of .
‘Oct 2004 Zone B Groundwater Concentration Downgradient of Extraction System EPA (A) EPA (A) Question
" Extraction System (SJSU dorms)(C) - "~ |(SJSU athletic fields)(D)] Question 1 4 EPA (A) Question 5
N o ' “Table 3¢
: Table 2¢ Target GW
L Target GW Concentration
SHEEE A L . G , . . _ Concentration | Risk=1E-06, a=2.0FE/
Minimum ...} ~ Maximum | Mean 95%UCL . Maximum Toxic? Risk=1E-06 04
S Y S ugh | ugh ) ugh ug/ g ' ugh ugh
ORGANICS .
1.1-Dichloroethane 0.24 2.6 3 .- 59 39 ' Yes 2.20E+03 1.10E+04
1,2-Dichloroethane <0.5 <05 | <0.5 11 ) Yes - 5% 1.20E+01
1,1-Dichloroethene 1.7 - ‘51 ’ 20.9 - 362 470 Yes 1.90E+01 9.40E+02
. [cis-1,2-Dichloroethene 0.22 . 34 1.2 22 65 Yes 2.10E+02 1.00E+03
" [Teirachloroethenc - <0.5 <0.5 <0.5 18 Yes 5* $.40E+00
1,1,1-TCA 04 - 13 61 . 10.7 T Yes 3.10E+03 "1.60E+04
Trichlotocthene . <0.5 B 0.46 1.4 250 Yes 5* 5*
Vinyl Chloride <5 3.4 1.8, 0.78 28 : Yes 2 2*

{A) Draft Guidance for Evaludting the Vapor Intrusion to Indoor Air Pathway from Groundwater and Soils
(Subsurface Vapor hurusion Guidance) (EPA, November, 2002), Tables I, 2¢, 3¢ (R=E-06, HI=.1); Bold> MCL
(B) Screening for Environmental Concerns at Site with Contaminated Soil and Groundwater , Interim Final
(California Regional Water Quality Control Board, San Francisco Bay Region, February 2005) ’
Table E-1a, Low/Moderate Permeability Vadose Zone Soil -

(C) Wells P-10, P-26, P-28, P-30, MW-38, and MW39 A

(D) Wells P-9, P-14, P-18, P-22

*MCL

Lesser of 95% UCL or maximum used as exposure pomt concentration

‘Bold values are > MCIs or EPA gencnc but < EPA Sle site-specific or RWQCB residential and |nduqtr|al values
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Table C5
~ Vapor Intrusion - Comparlson of Soil Gas Concentrations to Screenlng Values
EPA'(A) EPA (A)
e | - 1996 Zone B ~1996 Zone B EPA Qutstlop 4] Question4 |EPA (A) Question} Question 5 Table .
Concentration Concentration Table 2¢ (A) Table 2¢ S Table 3¢ SG 3¢ SG RWQCB (B) | RWQCB (B)
D_own'gradient ' Downgrall_lent . Target Soil Gas | Target Soil Gas l
 SJSU & . S)su & o : Concentration | Concentration
. Residential - * Residentfal . | Target Shallow | Target Deep Risk=1E-06 Risk=1E-06,
.. Maximum . .| = Maximum - Soil Gas- . | - Soll Gas . a=2.0E-03 " a=T.0E-04 Soil Gas SLs| Soll Gas SLs
“Detection Limit : | Detection Limit | Concentration | Concentration| :Loamy Sand Loamy Sand <3m © <Bm .
Depth<5' . | . Depth5.15° - Risk=1E-06 ‘Risk=1E-06 | . Depth<S§’ Depth 5 -15° Residential Industrial
e o E R Cug/m3 ugmd | ugm3 " | ug/md ug/m3 _ug/m3- ug/m3 ug/m3
ORGANICS ’ .
Trichloroethene <t '<12. 2.20E-01 2.20E+00 1.10E+01 3.20E+01 - 1.20E+03 4.10E+03
<5.1 <7 2.80E+00 1.40E+02 4.00E+02 3.20E+01 1.10E+02

Vinyl Chloride

2.80E+01

(A) Draft Guidance for Evaluating the Vabor Intrusion to Indoor Air Pathway from Groundwater and Soils
(Subsurface Vapor Intrusion Guidance) (EPA, November, 2002), Tables 2¢ and 3¢
(B) Screening for Environmental Concerns at Site with Contaminated Soil and Groundwater , Interim Final
(California Regional Water Quality Board, San Francisco Bay Region, February 2005)
Table E-1a, Low/Moderate Permeability Vadose Zone Soil
ANl TCE and VC soil gas samples were non-detects, but some samples had elevated detection limits
Bold Detection Limits > EPA Table 2¢ target generic but < EPA target semi-site specific and RWQCB soil gas screemng levels
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Notes for Table C-4- Vapor Intrusion — Ground Water and C-5 Vapor Intrusion — Soil
Gas :

The potential for vapor intrusion at the Lorentz Barrel and Drum (LB&D) Site was
evaluated using Draft Guidance for Evaluating the Vapor Intrusion to Indoor Air

\Pathway from Groundwater and Soils (Subsurface Vapor Intrusion Guidance) (EPA,

November, 2002) Table 2c generic values at Risk = 1E-06 and Table 3¢ semi-site
specific screening values at risk = 1E-06. Site values were also compared to screening
values in Screening for Environmental Concerns at Site with Contaminated Soil and
Groundwater, Interim Final (California Reglonal Water Quality Control Board, San
Francisco Bay Region, February 2005) Table E-1a, Low/Moderate Permeability Vadose
Zone Soil. There are current and potential occupied structures within 100’ of the
shallow ground-water plume, and toxicity of the chemicals present in the ground water
imerits evaluation.

On the basis of Figure 2-7, Geological Cross Section, Notrth-South (EMCON Associates
'Workplan Shallow Ground Watér Treatment Remedial Design, December 1989),
attenuation factors suitable for sandy loam were used for evaluation of groundwater
(depth of 20’) and factors for loamy sand were used for evaluation of shallow 5011 gas .

(<5’ depth) and deep soil gas (5’-15"depth).

| See Table C-4 Vapor Intrusion Ground Water. The vapor intrusion pathway for

currently occupied structures (SJISU housing complex southwest of the intersection of”
10" Street and E. Humboldt Street and SISU Athletic Offices northeast of _this'
intersection) overlying the plume was evaluated. The lesser of the maximum or the 95%

. {UCL of the October 2004 ground-water volatile organic compound concentrations in six

wells (P-10, P-26, P-28, P-30, MW-38, and MW39-A) downgradient of the extraction
system was used as an exposure point concentration. ProUCL was used to calculate the
95% UCL. - Vinyl chloride was detected in only 1 of the six wells. Although the
maximum concentration (3.4 ug/l) exceeded the MCL of 2 ug/l, the 95% UCL did not
EXceed the EPA or RWQCB residential and industrial ground-water screening levels.
xposure point concentrations of all other COCs were less than EPA Table 2¢ and Table|
3¢ atrisk = IE 06) and RWQCB residential and mdustnal ground- water screening

. levels

Potential vapor intrusion of future potential occupied structures on the SJSU athletic
fields overlying the shallow. ground-water plume upgradient of the extraction system
was also evaluated using maximum detected October 2004 groundwater concentrations
from P-9, P-14, P-18 and P-22. Trichloroethene, vinyl chloride, 1,2-dichloroethane, and
1,1-dichloroethene exceeded MCLs or EPA Table 2¢ Target Ground Water
Concentrations at risk = 1E-06, did not exceed EPA semi-site-specific target ground
water concentrations at risk = 1E-06 or RWQCB residential and industrial ground- water
screening levels. Institutional controls to require further evaluation of the vapor
intrusion pathway prior to construction and occupation of structures on the SISU sports
Tﬁeld between Spartan Stadium and-the track area are recommended
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TABLEC6 - L
OU-02 Chemical Specific Evaluations (MCLs and Surface Water Discharge)
“{No. Compound Federal/St| Discharge to Drinking | Discharge to Other Surface Water | OU-27/0U-27 | 2005 General
. |ate MCLs Water Areas** Areas ROD expected [Permit Trigger
(ug/) NPDES limits Levels -
1 2 4 i -6 .7
3 5
1 2 Average | Maximum Average Maximum Daily
9 0 | Monthly Daily Monthly -Effluent Limitation
8 0 | Effluent Effluent Effluent (ug/L) .
8. | 5 [Limitation*| Limitation | Limitation*** : o
' R (ug/L) (ug/L)
(ug/L) , ;
! [Benzene!” 15 |5n® _ 1 5 0.5/5
2 [Carbon Tetrachloridé 5 0.25* 0.50 4.4 5 :
3 [Chloroform" 100_|80® 5 5 5/5
4 I1,1- 5© 5 5 --/5
ichloroethane® )
5 |1,2-Dichloroethane | 5 5 0.38* 0.5 5 /1
1,2) . ;
6 |L,1- 7 |116°]  0.057* 0.11* 32 5 5/5
ichloroethylene™? -
7 [Ethylbenzene 700/3 5 5
00(6) :
8 [Methylene Chloride - 5 4.7 -5 5
(Dichloromethane) . :
9 T:trachloroethylene 5 0.8 1.6 5 5/5
1,2y -
10 [Toluene 5 N 5

L X9




Federal/St

Discharge to Drinking

- Discharge to Other Surface Water

ou-2"70u-2%

2005 General

No. * Compound
- ate MCLs| - . Water Areas** Areas ROD expected [Permit Trigger
(ugh) - NPDES limits Levels
1 2 ' 4 6 7
‘ 3 5
11 (Cis 1,2- 70/6' 5 ' 5
_ ichloroethylene 5 :
12 [Trans 1,2- 100/1 5 5 15
Dichloroethylene 09|
13 [1,1,1- : 200|200 | 5 5
Trichloroethane” : :
14 {1,1,2-Trichloroethane 0.6 1.2 5
15 [Trichloroethylene" | 5 2.7 5 5 S
| 16 |Vinyl Chloride"” | 2 2/9).5‘ 0.5 5 )
17 [Total Xylenes 5 5
18 [Methyl Tertiary 5. 13
utyl Ether (MtBE) ,
19 [Total Petroleuin 50 50
Hydrocarbons
20 [Ethylene Dibromide 0.05* 5
(1,2-Dibromoethane)
21 [Trichloro- 5 5.
trifluoroethane
Chloroethane
1,2-
ichloropropane

| {
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No. Compound Federal/St] _ Discharge to Drinking | Discharge to Other Surface Water | OU-270U-27 | 2005 General
ate MCLs Water Areas** Areas |ROD expected |Permit Trigger
(ug/l) " NPDES limits ‘Levels
1 2 4 6 7
3 5
1,1,2,2- 5 0.1
Tetrachloroethane
L2)

Arsenic 50 109 20 10
Antimony®™ 6 Not¢

Barium @ 1000[2000 %

1000 i
. _ 6
|Chlordane "* 2/0.1 0.014
. 6)
Cobalt ® N
Chromium (total)” | 50 [100/5 11
. . 0(6)

Freon 113® ;
Molybdenum “ N 7 SR T

NickelP® ' Eem 7.1

: nde ) e
/100 ;
6) .
. [Vanadium © T

%



Compound Federal/St| - Discharge to Drinking Dlscharge to Other Surface, Watcr ouU-2"70U-2® | 2005 General

No.
ate MCLs Water Areas** - Areas ROD expected |Permit Trigger
(ug/h) : . NPDES limits : Levels
1 2 _ : o 4 . 6 - 7
B 3 : 3 5 ' .
Zinc® I 58 35
CBs (total)™” 0.5 i ' 0.065 0.00017
Toxaphene ™ 51 3 | T p2s 0.0002

* If reported detection level is greater than effluent limit, then a non-detect result usmg a0.s5 ug/L detection level is deemed to be in

compliance. : _

** Drinking water areas are defined as surface waters with the existing or potentldl beneﬁmal uses of “municipal and domestic supply” and
“groundwater recharge” (the latter includes recharge areas to maintain salt balance or to halt salt water mtrusxon into fresh water aquifers).

*#* Applicable when three or more days of effluent monitoring results are available

(1) Original OU-2 Contaminants of Concern (from Table 6-1; OU-2 ROD)

(2) Original OU-2 ARARs and TBCs for Groundwater (Table 8-1; OU-2 ROD)

(3) Effective 1/23/06

(4)"As Total trihalomethanes (TTHM)

(5) Antimony (Sb) discussed in OU-01 ROD (6.4. 2) but not a GW €OC in 1988 OU-02 ROD

(6) California DHS value

@ Tentative value per OU-2 ROD

. #  Permit Criteria not available; assumed equivalent to QU-2

~
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| Attachment D

_The following list of questions was discussed among the |dentlfied people involved in.

the OU2 shallow groundwater remediation during a teleconference on May 9, 2005.
The list of questions was provided i in advance of the call to allow time for the
participants to formulate responses. ~ :

' Those participating: I
S. J. Chern Region 9 RPM
Joya Banerjee OU-2 Project Manager
Robert Aaserude  PRP Manager Montgomery Watson
Pat Lacey OU-2 Site]] Manager Field Environmental Solutlons :
Charles Orwig PRP Manager Dupont
Lindsey Lien . US Army Corps of Engineers

Sam Bass " US Army Corps of Engineers

1. Do.you have historical plume maps of the shallow zone? The Lorentz Shallow .
Groundwater Task Force (LSGTF) indicated a TCE plume map had been provided to
the EPA RPM along with a table of data based on sampling in the housing areas to
ensure TCE is not present in the residential areas. The document will be resent to the
EPA RPM who will forward it on to the U S Army Corps of Engineers (USACE).

- The USACE asked what the levels of concern were and they referred.us to the annual
monitoring report Table 3. '

2. How have you been tracking the plume movement? There appears to be a limited
number of wells available to track the plume. The ROD for QU1 states there
appears to have been little movement over the 1988 - 1993 time frame. The plume
boundary monitoring wells 24, 39 and 40 have shown reductions or stable trends in
the contaminants of concern (CoC) The plume is stable and has not expanded in the

B last 10 years.

3. Has there been any samplmg at the extraction wells in the plume and or

. piezometers? The basic monitoring strategy was developed during the field sampling

plan developed in 1992 and had not changed significantly until this year (2005).
USACE asked if the piezometers are screened at the same depth as the shallow zone
- extraction wells. The LSGTF indicated they were.

4. The sampling strategy is unclear for the monitoring well network? The FSP was
revised and updated about January/February (I had March) of this year (2005). The
EPA RPM mentioned that the plan was to address only the shallow groundwater
plume, and the USEPA was responsible for the intermediate and deep aquifers.

~ Figures 1 and 2 of the annual momtormg report did not reflect any data but the
shallow aquxfer :



. PCB/Pesticides were to be collected, has that changed? PCBs/Pesticides were

collected in the combined system influent until the NPDES permit was revised in
1996, when it was dropped. The NPDES permit-was reissued again in July 2004 and
the PCB/Pesticide monitoring was not included. Correspondence provided by the
LSGTF dated March 18, 2005 indicated 1, 4 Dioxane, SVOCs, hardness, salinity,
antimony, beryllium and thallium. The San Francisco Regional Water Quality
Control Board approves/issues the NPDES permit.

) ererz were the Alma Street Wells Iast_sampled and what were the results? Wells

that are sampled are identified in theé annual sampling report, along with the historic
information. There was some concern regarding the boundary well location on the
southwest portion of the plume. The LSGTF consultant indicated wells 22 and 25
were substituted for wells 36 and 37 that are closer to the edge of the plume about
1999 due to access issues. A letter from the EPA approved the change in 2000.
However, concentrations of 1,1-DCE exceeded criteria in the last sampling round
from well 37 in 1999. Student housing lies between well 37 and well 25, so it is
unknown if contaminants currently exist beneath student housing.

. Have ybu ever collected MNA data? No.

. Why bailers vs low flow sampling? Bailers were in the original FSP in 1992, which
_ were pre-low flow sampling protocols. The concern by the CX is the potential loss of

VOCs. The LSGTF is in the process of evaluating the use of low flow sampling at
the Lorentz OU?2 area. The LSGTF is optimistic that low-flow sampling will become
the standard, which should give more accurate results as well as save sample
collection time. '

Why are you limiting the shallow groundwdter extraction to the relatively low
concentration portion of plume and not extracting near the source? The LSGTF
stated the OU2 ROD was limited to stopping the plume migration both horizontally

_ and laterally. The other groups, in particular the source reduction group was

responsible for removing the source, and the current thinking by the LSGTF is, the
high concentration area adjacent to the site is a source control issue. The USACE -

. -asked who installed the extraction wells next to the site. The LSGTF replied they

installed them concurrently with the wells in the center of the leading edge of the
plume. Negotiations broke down between the various parties and the LSGTF decided
to not pump from the wells along Alma Avenue. Others installed the monitoring
wells along Alma Avenue.

' The USACE asked about the process the LSGTF used to gradually cut back on the

number of extraction wells being pumped in the plume. The LSGTF indicated they
stopped pumping and evaluated capture based on the potentiometric levels measured
in subsequent monitoring events. The USACE asked if the LSGTF was developing a
groundwater model. They responded they were. The model will verify plume
containment is occurrmg, and also address contaminant degradation in the shallow.
p]ume
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10. What are the current clean up goals? Clean up schedule? The Preliminary

Closeout Report gives 2004 as the shallow groundwater cleanup date. The clean up
goals are tabulated in the annual monitoring report. The model addressed in quesnon
9 will help estimate the time needed to meet clean up criteria.

11, Has-a written exit strategy been developed with the regulators? The LSGTF is in
. the process of developing an exit strategy. :

12. How have institutional controls been implemented in relatr'on to the vertical . -
- conduits? Well 39 was removed, but by whom and a new well 39A installed by the

Water District, but who coordinated the efforts? The USACE will investigate how
the proper authorities were made aware of the situation with MW 39. Following the
notification of the EPA RPM, and the Santa Clara Regional Water Quality District,
the process was done in accordance wrth standard procedures

13. Who owns the site at the present time? The current owner is rdennfied as the 10"
Street Land Management, they purchased thc parcel in February, 2002 from the estate

of Mr. Emest Lorentz. Jr.

14. Who rents the site, and is there a management company involved? This

information is unavailable. The EPA RPM will attempt to find the renters. -

15. Who is responsible for security,.what is the company name, what is the Jrequency

and the method of monitoring? A representative from the LSGTF will identify the
company and provide the data to the EPA RPM.

16. Could you provide O&M cost data? The LSGT"F will provide one - two years of data

from the last years of operation.

17.1Is there an updated site plan showing new well locations, cleanouts, strainers, and -

other pertinent features? The LSGTF will provide an updated plan to the EPA'RPM

' showmo revised site mformatmn

18 The EPA indicated the site related field samplmg plan, Quality Assurance PmJect

Plan, Health and Safety Plan, O & M. manual; are over 10 years old, from another
company, and should be updated. What is the status of this effort? The sampling
and analysis plan and quality assurance project plans were updated in February 2005;
the O&M manual was updated in 2004 (an addendum was generated); the LSGTF is
in the process of updating the health and safety plan to reflect the new operating
conditions at the plant and for the well field.



19. The reports do not identify the number of wells o'pei'ating. How long has the

present operating condition been in place, and how was it determined that this was
optimum, or adequate to capture the plume, especially with the influence of the
irrigation system for the well in the baseball field outfield? There are currently 3
wells operating, wells 9, 13, and 19. Extraction well 9 pumps the most water

-potentially due to influences from its proximity to the irrigated baseball field. The

LSGTF indicated the model was not set up to address the impacts from the irri gatibn
system, but w1l] be revised to do so. The response to question 9 addresses the issue

" pertaihing to the number of pumps. Well 9 is a faster- recharger the pump operates -

more often than wells 13 or 19.

. What ﬂow rate does the batch plant operate during the treatment cj’cle? The

influent flow rate from the extraction field averages 1.2 gpm with three wells
operating. The wells fill the equalization tank and upon reaching the start liquid level
in the tank, the treatment system pump is activated, and the system operates at a flow
rate of 12 — 16 gpm until the tank liquid level reaches the shut off point.
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DCN: 904-SAl-Lorentz-03-8177

DRAFT TITLE REPORT
LORENTZ BARREL & DRUM S_UPERFUND SITE

388 E. Aima Avenue (APN 477-09-034)
384 E. Alma Avenue (APN 477-09-036)
1507 S. 10" Street (APN 477-09-037)

SAN JOSE,CA

September 14, 2005

Submitted To:

U.S. Environmental Protection Agency
Region IX
75 Hawthorne Street
San Francisco, California 84105

Submitted 'By:

Science Applications International Corporation
1000 Broadway, Suite 675
Oakland, California 94607

Contract No. GS-10F-0076J
- Delivery Order 0906
SAIC Project No. 06-5026-01-2303
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION IX

IN THE MATTER OF: ) EPA DOCKET NUMBER 2002-04
LORENTZ BARREL & DRUM ) ' :
SUPERFUND SITE )

. B
UNDER THE AUTHORITY OF THE | ) AGREEMENT _
COMPREHENSIVE ENVIRONMENTAL ) AND COVENANT NOT TO SUE
RESPONSE, COMPENSATION, AND ) 10th STREET LAND MANAGEMENT
LIABILITY ACT OF 1980, 42 U.S.C. )
§ 9601, et seq., as amended. )

I. INTRODUCTION

~ This Agreemenf and Covenant Not to Sue (“Agreement”) is made and entered into by and

* between the United States on behalf of the Environmental Protection Agency (“EPA”) and 10th

Street Land Management (Settling Respondent) (collectively the “Parties™).

This Agreement is entered into pursuant to the Comprehensive Envirorfmental Response,
.Compensation, and Liability Act of 1980, as amended (“CERCLA™), 42 U.S.C. § 9601, gt seq.
and the authority of the Attorney General of the United Stafes to compromise and settle claims of
the Lmted States |

The purpose of thxs Agreement is to facmtate the maintenance of remedlal facilities and’
the development of the Lorentz Barrel & Drum Superfund Slte, CADO029295706, in San Jose,
California (the “Site“)_. 10th Street Land Management is a Ca-lifomia corporation formed to
acquire the Site from the Lorentz Estate, which plans to operate the property as a parking and
storage facility for commercial trucks, other vehicles and equipment. |

The property was owned and operated for many years by Ernest Lorentz as an industrial
container recycling facility, and is now opened by Mr. Lorentz’s estate, which is insolvent. In
1988, EPA issued the Operable Unit 2 ROD for shallow groundwater extraction and treatment and
in 1990 EPA and eleven Potentially Responsnble Parties (PRPs) signed a Consent Decree

requiring the PRPs to design, construct, and operate a shallow groundwater extraction and



treatment system as speéiﬁed in the 1988 ROD. In 1992, EPA and a different group composed of
seven PRPs signed an Administrative Consent Order to r_efnove and dispose of remaining barrels,
sumps. drums and debris. In 1993, the EPA issued the Operable Unit 1 ROD to address all
remaining sources of contaxﬁination not previously addressed at the property. Final construction
of the Opérab]'e Unit 1 remedy, which_-included installation of an @sphaltic cap, soil vapor._
extractio.n systefn and'groundwater monitoring, was. completed in September 1998.

-The Parties agree fo undertake all actions required by the terms and. conditions of this
Agreement. The purpose of this Agreement is to settle and resolve, subject to reservations and
Iimifations contained in Sections VIII, IX, X, and XI, the potential liability of the Settling
Responderit for the Existing Contamination at the Property which would otherwise result from
Settling Respondent b_ecomiﬁg the owner of the Property.

The Parties agree that the Settling Respondent's enti‘y into this Agreement, and the actions
undertaken by the Settling Respondent in accordance with the Agreement, do not constitute 'an
admission of any liability by the Settling Respondent.

- The resolution of this potential liability, in exchange for provision by the Settling
Respondent to EPA of a substantial benefit, is in the public interest.
| I1. DEFINITIONS

| Unless otherwise expressly pro'vided herein, terms used in this Agreement which are
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning |
assigned to. them in CERCLA or in such regulations, including any amendments thereto.

1. “EPA” shall mean the United States Environmental Protec.tion Agency and any
successor departments or agencies of the United States.

2. “Existing Contamination” shall mean

a. any hazardous substances, pollutants or contamiﬁants present or existing on or under the

Property as of the effective date of this Agreement;



_____

b. any hazardous sﬁbstances, pollutants or contaminants that migrated from the Property
prior to the effective date of this Agreement; and
c. any hazardous substances, pollutants or contaminﬁnts pfesently at the Site that migréte
. onto or under or from the Propér‘fy a.fter. the effective date of this Agreement,
3 “Institﬁtional Controls” shall mean the obligations set forth in the Covenant to Restrict’
Use of Property/Enviroﬁmemal Restriction, a similar form of which is attached herét'o as Exhibit
L, to be entered into between the Settling Respondent and the State of Califom_ia Department of
Toxic Substances Control ("DTSC"). ‘
4, “Parties” shall mean the Unitéd States on behalf of EPA, and the Settlin'g Respondent.
5. “Property” shall mean that portion of the 'Site, encompassing approximately five acres,
focated at 1507 S'outhIOth Street, San Jose, Santa Clara County, California, which is described in
Exhibit 2 of this Agreement.
6. “Settling Respondent” shall mean10th Street Land Management, and its officers,
directors, agents, representatives, and employees. ‘
7. “Site” shall mean the Lorentz Barrel & Drum Superfund Site located at the comer of S.
10th Street and Alma in San Jose, California, approximately five acres depicted generally on the

map attached as Exhibit 3. The Site shall include the Property, and all areas to which hazardous

" substances and/or pollutants or contaminants have come to be located.

8. “United States™ shall mean the United States of America, its departments, agencies, and

in‘strumenta]iﬁes.
ITL. STATEMENT QF FACTS

9. Settling Respondent is not a PRP and has no current obligations with respect to the
Site. As part of the consideration for the entering into of this Agreement, Settling Respondent ha's
entered into a Prospective Purchaser Agreement with the California DTSC undertaking continuing |
obligations with respect to the ongoing inspection, maintenance, and improvement of the asphalt
cap, réetaining walls and coﬁcrete structurés, and -security fencing and gates at the Property.

3
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Additonally, the Settling Respondent has agreed to pay DTSC the sum of $192,000 and agreed to
DTSC's Covenant to Restrict Use of Property/Envirohmental Restriction (see Exhibit 1 herefo). -
Subject to approval of the Santa Clara County Probate Court, Settling Respondent has secured the |
agreement of the Estate ana the known heir, Ms. Joyce Daniels, to sell the Property to it.' o

iO. The Settling Responderit represents, and for the purposgs of this Agféemént_EPA, | ' .
relies on those representations, that Settling Respondent has had no iﬁvolveme_nt with the Property
or the Site. |

- IV. PAYMENT

11. In consideration of aﬁd in exchange for the United States' Covenant Not to Sue in
Section IX herein and Removal of Lien in Section XXI, Settling Respondent agrees to pay to EPA
the sum of 5408,000'_, within 30 days of the effective date of this Agreement. The Settling
Respondent shall make all payments required by this Agréement in the form of a certified check
or Electronic Funds Transfer ("EFT" or wire transfer) made payable to "EPA Hazardous |
Substance Superfund,” referencing EPA Region IX, EPA Docket number 2002;04, and Site [D#
0989 and name and address of Settling Respondent. Wire transfer payments shall be made in ' -
accordance with instructions to be provided to Settling Respondent by EPA following the
effective date of this Agreement. | |

12, Certified checks, along With a transmittal letter, shall be sent to: -

EPA Region IX

Attn: Superfund Accounting
P.O. Box 360863M
Pittsburgh PA 15251

- Notice of paymént' (including a copy of the checks and transmittal letter) shall be sent to those

persons listed in Section XV (Notices and Submissions) and to: .

Donald Loi _

Financial Management Specialist (PMD-6)
U.S. EPA Region IX '

75 Hawthorne Street, San Francisco, CA 94105

4



Section Chief- :
Environmental Enforcement Section
U.S. Department of Justice
P.0. Box 7611
Washington, D.C. 20044-7611
Attn: Bradley O'Brien
The cash amount paid by Settling Respondent pursuant to this Agreement shall be .(.ie'posi.ted intoa
Special Account and shall be retained and used to conduct or finance response actions at or in-
connection with the Site, or transferred by EPA td the EPA Hazardous Substance Superfund.

13. Amounts due and owing pﬁrsuant to the terms of this Agreement but not paid in
accordance with the terms of tﬁis Agreement shall accrue interest at the r-ate established pursuant
to Section 107(a) of CERCLA, 42 U.S.C.__§ 9607(a), compounded on an annual basis.

| V. EQRKMEBEREQRMED
| 14, Scttling Respondent agrees to perform the work described in the Statement
of Work, attabhed as Exhibit 4 hereto, in consideration for this agreement. The work to be
performed includes the routine inspection, maintenance, and improvement of the asphalt cap,
retaining walls and concrete structures, and pr_bVTding security fencing and gates at the Propen)(.

15. éomrﬁenéing upon the date that it acquire.s title to the Property, Settliné Respondent
agrees to provide to EPA, the California DTSC, and the.ir authorized officers, employees,
representatives, and all other persons performing response actions under EPA or DTSC oversigﬁt,
an irrevocable right of access at all reasonable times to the Propérty for the implementation of
response aciions at the Site, for the purposes of performing and overseeing response actions at the

Site under federal and state law. EPA agrees to provide reasonable notice to the Settling

Respondent of the timing of response actions to be undertaken at the Property. Notwithstanding

5



any provision of this Agreement, EPA retains all of its access authorities and rights, including
enforcement authorities related thereto, under CERCLA, the Soltd Waste Disposal Act,as’
| amended by the Resource Conservation and Recovery Act, 42 U.S. C § 6901,(“RCRA™) et, seq.,
and any other apphcable statute or regulation tncludmg any amendments thereto
16 With respect to any Property owned or controlled by the Setthng Respondent that is

located within the Site, within 15 days after the effective date of this Agreement or the date of
acquisition of any Property, whichever date is later, the Settling Respondent shall submit to EPA
for review and appr_oval a notice to be filed with the_R_ecorder’s Office, Santa Clara County, State
of California, which shall provide notice to all successors-in-title that the Property is part of the
Site that EPA selected remedies for the soil and groundwater contamination at the site on
September 22, 1988 and August 26, 1993, and that potentially responsible parties have

implemented part of the remedies pursuant to a Partial Consent Decree in United States v. E.IL

duPont de Nemours & Co., et al,, filed on July 6, 1990 in the United States District Court for the

.Northem District of California, case nttmber C 90 0488 EFL and an Administrative Order on
- Coneent in letedjiates_vjiasnmnligdakﬁdmmx._e_t_al“ issued in October, 1992, EPA Region
9 Order N_o. 92-29, Administrative Recor.d-Number ARO0536. The Settling Respondent shall
record the notice within 10 deiye of EPA’s approval of the notice. The Settling Respondent shall
provide EPA with a certified copy of the recorded notice(s) within 10 days of recording such
notice.
17. The Settling Respondent shall ensure that aissignees, successors in interest, lessees,

and sublessees of the Property shall provide the same access and cooperation, including any

.. Institutional Controls. The Settling Respondent shall ensure that a copy of this Agreement is

provided to any current lessee or sublessee on the Property as of the effective date of this

Agreement and shall ensure that any subsequent leases, subleases, assignments or transfers of the
6
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Property or an interest iﬁ the Property are consistent with this Section, and Section XII (Parties
Bound/Transfer of Covenant), and Section V (Work to be Performed) of the Agreement..
VIIL. DUE CARE/COOPERATION

18-. The Settling Respondent shall ;xgrcise due care'a't the Site with respect to the
Existing Cor;tamination and shall cémply with all applicable local, State, and federz-xlllaws an"d |
regulations. The Settling‘Respondcnt recégﬁizes that the implementation of response actio‘n.s at
the Site may interfere with the Settling Respondent's use of the Property, and may require closure
of its operations or a part thereof. The Settling Respondent agrees to cooperate fully with EPA in
the implementation of response actions at the Site and further agrees not to interfere with such
response actions; EPA agrees, consistent with its responsibilities under applicable law, to use
reasonable efforts to minimize any interference with the Séttling Respondent's operations by such
entry and response. In the event the Settling Respondent becémes aware of any action or
occurrence which causes or threatens a release of hazardous substances, pollutéﬂts or
contaminants at or fro'rﬁ the Site that constitutes an emergency situation or may present an
immediate threat to public health or welfare or the énﬁrqnment, Settling Respondent shall

immediately take all app;opriate'action_to prevent, abate, or minimize such release or threat of. .

release, and shall, in addition to corhplying with any applicable notification requirements under

Section 103 of CERCLA, 42 U.S.C. §9603, or any other law, immediately notify EPA of such
release or threatened release. }
VIII. CERTIFICATION
19. By entering into this agreement, fﬁ; Settling Respondent certifiies that to thé best of its
knowledge and belief it has fully and accuratelj»/rdisclosed to EPA all iﬁformation knovu"n.to
Settling Respo-ndex_lt land all information in the possession or control of its officers, directors,

employees, contractors and agents which relates in any way to any Existing Contamination or any
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past or potential future release of hazardous substances, pollutants or contaminants at or from the
Site and to its qualification for this Agreement. The Settling Respondent also certifies that to the
best of its knowledge and belief it has not caused or contributed to a release or.threat of release of
hazardous substances or pollutants or contéminants_af thg Site. If the United States determines.'
that information prdvjded by Settling Réspondent is not mét"eriall& accurate and comple-te,'the
Agreement, within the sole discretion of the United States, shall be null and void and the United
States reserves all rights it may have. _

IX. UNITED STATES' COVENANT NOT TO SUE

20. Subj ect to the Reservation of Rights in Section X of this Agreement, upon payment of
the amount specified in Section IV (Payment) of this Agreement, the United States covenants not
to sue or take any other civil or administrétivé action against Settling Respondent for any and all
civil hability for injunctive relief or reimbursement of response costs pursuant to Sections 106
or 107(a) of CERCLA, 42 U.S.C. §§ 9606 or 9607(a) with respect to the Existing Contamination.'

X. RESERVATIONOFRIGHTS

21. The covenant not to sue set forth in Section IX ébove does not pertain to any matters
" other than those expressly specified in Section IX (United States' Cov.enant Not to Sue). The
United Stafes .reserves aﬂd the Ageeﬁent is w_ithout prejudice to all rights against Sgttling
Réspondent with réspect to all other matters, including but not limitea to, the following:

(a) claims based on a failure by Settling Respondent to meet a requirement of this
Agreement, including bu_t not limited to Section IV (Payment), Section V (Work to be Performed),
Section VI (Access/Notice to Successors in Interest), Section VII (Due Care/Cooperation), and
Section XV (Payment of Costs), |

(b) any :liability resulting from past or future releases of hazardous substances, pollutants

Or contaminants, at or from the Site caused or contributed to by Settling Respondent, its
' 8



SUCCEsSOors, assignees, lessées or sublessees;

(c)' an-y liability resulting from exacerbatipn By Sett}ing Respondent, its successors, '
assignees, lessees or sublessees, of Existing C_ontamination;

(d) any liabi_lity resultiné- from the release or threat of r'elease of hazardous subslanc'es,
pollut”ant-s or contaminants, at the Site after the éffective date o'f this Aéréement; ﬂot within the
deﬂnit‘ion of Existing Contamination; |

(e) criminal liability;

(f) liability for damages for injﬁry to, .de_sm_zction of, or loss of 'natural resources, and fdr
the costs of any natural resource damage assessment incurred by federal agencies other than
EPAan_d which is not due to existing contaminationi

(g) lability for violations of local, State or federal law or regulations; and

(h) liability for institutional controls as set forth in the Covenant to Restrict Use of
Property/Envronmental Restriction (see Exhibit 1), to be entered into between Settling
Rgspondent and DTSC,

22. With respect to any claim or cause of action asserted by the United States, the Settling

Re_s‘pondém shall bear the burden of proving that the claim or cause of action, or any part thefeof, .'

is attributable solely to Existing Contamination.

23. Nothing in this Agreement is intended as a release or covenant not to sue for aﬁy
claim or cause of action, administrative or judiciél, civil or criminal, past or future, in law or in
equity, which the United States may have against any person, firm, corporation or other entity not
a party to this Agreement, |

24, Nothing in this Agreement is intended to limit the right of EPA to undertake future
response actions at the Site or to seek to compel parties other than the Settling Respondént to

perform or pay for response actions at the Site. | Nothing in this Agreement shall in any way |
9



restrict or limit the nature or scope of response actions which may be taken or be required by EPA
in exercising 1ts authority unde-r- federal or state law. Settl.ing Respondent acknow]edges'that_ it is
purchasing Propen'y where response actipns may be required.
XI. SETTLING RESPONDENT'S COVENANT NOT TO SUE

25. In consideration of the United States' Covenant N'ot To Sue in Section IX of this.
- Agreement, the Sctt]ing'Respondent hereby covenants not to sue and not to assert any claiﬁs or
causes of action against the United Stat_es, iis authorized officers, employeeé, or representatives
with respect to the Site or this Agreement, including but not limited to, any direct or indirect claims
for reimbursement from the Hazardous Substance Supelffund established pursuant to the Internal
Revenue Code, 26 U.S.C. § 9507, through CERCLA Sections 106(b)(2), 111, 112, 113, or any
other provision of law, any claim against the U_hited State-s, including any department, agency or
instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site, of any
' claims arising out of response activities at the Site, including claims based on EPA's oversight of
such activities or apbroval of plans for such activities.

26. The Settling Respondent reserves, and this Agreement is without prejudice to, actions
. against the United Stétc_s based on negligent actions taken directly by the United States, not
‘inclu_d_in_g. ovérsight or appfoval of .the Se;ttling Respondent’s.plans or activities, that are broughtl
pursuant to any statute other than CERCLA or RCRA and for which thé waiver of sovereign |
immunity is found in a statute other than CERCLA or RCRA. Nothing herein shall be deemed to -
constitute prea.uthorization_of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. §
96-1 1, or 40 C.F.R. § 300.700(d).

XII. PARTIES BOUND/TRANSFER OF COVENANT
27. This Agreement shall apply to and be binding upoh the United States, and shall apply

to and be bi-nding upon the Settling Respondcnt, its officers, directors, and employees. The United
10
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States’ Covenant Not to Sue in Section IX and Contrigution Protection in Section XIX shall apply
to Settling Respondent’s officers, directors, or employeee, tolthe extent that "the alleged liability of
the officer, director, or employee is based on its status gnq in its capacity as an officer, director, or
empioyee of Settling Respondent, and not to the extent that the aileged liability erose
independently of the- alleged liability of the Settling Respendents. Each signatory of a Party to this
Agreement represents that he ot she is fnlly authorized to enter into the terms and conditions of this
Agreement and to legelly bind such Party;

28. Notwithstanding any other provisions of this Agreement, all of the rights, benefits and
obligations conferred upon Settling Respondent under this Agreement may be assigned or
transferred to any person with the prior written consent of EPA which shall exercise its discretion
in accordance with applicable federal law, pOllClCS and regu]ations

29 The Settling Respondent agrees to pay the reasonable costs incurred by EPA to review
any subsequent requests for consent to assign or transfer the benefits conferred by this Agreement.

30. In the event of an assignment or transfer of the Property or an assignment or 'transifer of

an interest in the Property, the assignor or transferor shall continue to be bound by all the terms and

condmons and subject to all the beneﬁts, of this Agreemem except as EPA and the assignor or

transferor agree otherw15e and modify this Agreement in writing, accordingly. Moreover, prlor to
or simultaneous with any assignment or transfer of the Property, the assignee or transferee must

consent in writing to be bound by the terms of this Agreement including but not limited to the

certification requirement in Section VIII of this Agreement in order for the Covenant Not to Sue in

Section IX to be available to that party. The Covenant Not To Sue in Section IX shall not be

_ effective with respect to any assignees or transferees who fail to provide such written consent to

EPA.
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X1l DISCLAIMER
31. This Agreement in no way c.onstitutes a ﬁnding_by EPA as 1o the risks to human health
and.the environment which may be posed by contamination at the Property or the Site nor
constitutes any representation by'Ep A that the PrOper_'ty or the éite is fit for any pa;ticular purpose.
XIV. DOCUMENT RETENTION o

32. The Settling Respondent agrees to retain and fnake available to EPA all business and
operating records, contracts, Site studies and investigations, and documents relating to hazardous.
substances, pollutants or contaminants at the Property, for at least ten years, following the effective
date of this.Agreement unless otherwise agreed to in writing by the Paﬁics. At the end of ten

years, the Settling Respondent shall notify EPA of the location of such documents and shall

provide EPA with an opportunity to copy any documents at the expense of EPA.

XV. PAYMENT OF COSTS

33, If the Settling Respondent fails to comply with the terms of this Agreement, it shall be

liable for all litigation and other enforcement costs incurred by the United States to enforce this

-

Agreement or otherwise obtain compliance. _
‘XVI. NOTICES AND SUBMISSIONS
34. All notices to Settling Respondent shall be sent to:

Jerry Daniels, President

10th Street Land Management

6438 Berwickshire Way

San Jose, CA 95120

tel (408) 323-1708 / fax (413) 647-2442

All notices to the United States should be sent to:

William Keener, ORC-1
Assistant Regional Counsel
U.S. EPA

75 Hawthomne Street

San Francisco, CA 94105

12



with a copy to:

Diane Strassmaier, SFD-7-4

Superfund Project Manager

U.S. EPA _

75 Hawthorne Street

San Francisco, CA 94105

XVIL -EEEECTIVE DATE
35. If the EPA and the Attoney General's designee approve this Agreement prior to the '

date Settling Respondents take possession or control of the Propcrty, and EPA does not withdraw
or modify its consent to this Agreement after reviewing public comments, then the effective date of
this Agreement shall be the date upon which Settling Respondents take possession or control of the
Property. If the EPA or the Attorney General's designee does not execute this Agreement, or if
EPA withdraws or modifies its consent to this Agreement after reviewing public comments, or
Settling Respondents take possession or control of the Property prior to the date the Regional
Administrator and the Assistant Attorney General approve this Agreement, then there is no
Agreement and no effective date.

XVIII. TERMINATION

36. Tfany Party_ believes that-any or all of the obligations under Section VI (Access/Notice

to Successors in Interest) are no longer necessary to ensure compliance with the requirements of

the Agreement, that Party may request in writing that the other Party agree to terminate the
provision(s) eétablishing such obligations; provided, however, that the provision(s) in question
shall continue in force unless and until the party requesting such termination receives writtén
agreement from the other party to terminate such provisign(s).
XIX. CONTRIBUTION PROTECTION
37. With rggard 1o claims for contribution against Settling Respondent, the Parties hereto

agree that the Set_tling Respondent is entitled to protection from contribution actions or claims as
- 13 | '



| provided by CERCLA S'ection 113(£)(2), 42 U.S.C. § 9613(f)(2) for matters addressed in this
Agreement. The matters addressed in this Agreement inélude all response actions taken or to be
taken and response costs iri(_:urred or to be incurred by the United States or any other person fqr the
Site with .r-e'spect to the Existing Cont'amination..

38. Th;e .Settling”Réspondent. agrees that with respéct to any suit or claim for contribution
brought by it for matters related to this _Agreémcnt it will notify the United States in writing ﬁo
later than 60 days prior to the initiation of such suit or claim.

39. The Settling Respondent also agrees that with respect to any suit or claim for
contribution brought against it for matters related to this Agreement it will notify in writing the
United States wifhin 10 days of servicé of the complaint on them.

40. Exhibit | shall mean a form similar to the Covenant to Restrict Use qf Property/
Environmental Restriction to be entered into between Settling Respondent and DTSC.

41. Exhibit 2 ;hall mean the description of the Property which is the subject of this
Agreement. | |

" 42, Exhibit 3 shall mean the map depicting the Site.
~43. Exhibit 4 sha-ll mean the Statement of Work.
XXI. REMOVAL QOF LIEN

44. Subject to the Reservation of Rights in Section X of this Agreement, upon péyment of
th'e amount specified in Section IV (Payment), EPA agrees to remove any lien it may have ox; the
Property under Section 107(1) of CERCLA, 42 U.S.C. § 9607(1), as a result of response action
conducted by EPA at the Property. |

XXII. PUBLIC COMMENT

45. This Agreement shall be subject toa thirty-day public comment period, after which
14



EPA may modify or withdraw its consent to this Agreement if comments received disclose facts or

- considerations which indicate that this Agreement is inappropriate, improper or inadequate.

IT IS SO AGREED: '
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BY:

Keith Takata, Director _ ~ " Date
Superfund Division
EPA Region IX

IT IS SO AGREED: o
UNITED STATES DEPARTMENT OF JUSTICE

BY:

John C. Cruden Date
Acting Assistant Attorney General

Environment and Natural Resources Division

United States Department of Justiceé

IT IS SO AGREED:
10TH STREET LAND MANAGEMENT

BY:

Jerry Daniels, President Date
10th Street Land Management

15



EXHIBIT 1
to the AGREEMENT
AND COVENANT NOT TO SUE

10TH STREET LAND MANAGEMENT
EPA Docket Number: 2002-04

RECORDING REQUESTED BY:

10th Street Land Management Corp.
6438 Berwickshire Way

San Jose, California 95120

WHEN RECORDED, MAIL TO:

Berkeley Office

700 Heinz Avenue, Suite 200
Berkeley, California 94710

Attention: Barbara J. Cook, P.E., Chief
Northern California-Coastal Cleanup

I
|
I
|
I
I
I
Department of Toxic Substances Control |
|
I
I
I
|
Operations Branch |

SPACE ABOVE THIS LINE RESERVED FOR RECORDER'S USE

' COVENANT TO RESTRICT USE OF PROPERTY
ENVIRONMENTAL RESTRICTION

(Re: Assessor’s Parcel No. 477-05-037
Lorentz Barrel and Drum Superfund Site)

This Covenant and Agreement ("Covenant") is made by and between

 10th Street Land Management {the "Covenantor"), the current owner

of property situated in San Jose, County of Santa Clara, State of

California, described in Exhibit "A", attached hereto and
incorporated herein by this reference (the "Property"), and the

Department of Toxic Substances Control (the "Department").

Pursuant to Civil Code section 1471 (c), the Department has
decermlned that this Covenant is reasonably necessary to protect
present or future human health or safety or the environment as a
result of the presence on the land of hazardous materials as
defined in Health and Safety Code ("H&SC") sectién 25260. The
Covenantor'and the Department, collectively referred to as the
"Parties", hereby agree that the use of the Property be
restricted as set forth in this Covenant. The Parties further
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intend that the provisions of this Covenant also be fqr'the
penefit of, and be enforceable by, the U.S. Environmental
Protection Agency ("U.S. EPA") as a third party beneficiary.

ARTICLE I
STATEMENT OF FACTS = -

1.01. The Property, totaling approximately 5 acres is
more particularly described and depicted in Exhibit "A", attached
hereto and incorporated herein by this reference. The Property
is located at 1507 South 10th Street, at the intersection of Alma
Avenue and 10th Street,'San Jose, County of Santa Clara , State
of California. This property is more specifically described as

Santa Clara County Assessor's Parcel No. 477-09-037.

1.02. The Property commonly known as Lorentz Barrel and
Drum Site was operated as a drum recycling facility from 1947-
1987. Autowrecking facilities, a junkyard, a roofing company, a
construction company and a sandblasting company also operated on .
'the Property. Contaminatioh was first identified in 1981. In late
1987 and 1988, the United States Environmental Protection Agency
(US EPA) and the Department jointly conducted emergency response

actlons to remove contaminated soils.

Several remediation technologies have been employed to address

the contamination on the Property, including without limitation,

a groundwater pump and treat system, s0il vapor extraction
:("SVE“) system, encapsulation of contaminated soil with a
asphalt-eoncrete cap to‘prevent infiltration to groundwater, and
removal and off-site disposal of contaminated soil, septic system.
and sewer lines. The Site was divided into two operable units
(OU). OU 2 consisted of evaluation and remediation of the
shallow groundwater. The Record of Decision for OU 2 was signed
in September 1988 by U.S. EPA, and the remedy selected consisted"
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of extraction of contaminated shallow groundwater and treatment.
Currently, a group of potentially responsible parties, undexr a
consent decree (C-50-0488) entered into in 1990, operates a pump
and treatment syétem to remediate contaminated groundwater. The
Record of Decision for Operable Unit 1 was signed in August 1993
by U.S. EPA and addresses a final action for the contaminated B
s0il ‘and debris."Thé'selected'remedy includes treating
contaminated soil uéing SVE, capping the remaining contaminated
soil and debris with asphaltic concrete pavement, groundwater
monitoring, removal and disposal of other contaminated
materials, debris and stoékpiled soils, and implementing
institutional controls. US EPA operates a SVE system at the
Property. The location of SVE system and groundwater treatment

system are shown on Exhibit B.

The asphalt-concrete cap is continuous over the entire parcel.
Reinforced, cast-in-place concrete retaining walls and cast-in-

place concrete curbs and gutters are at the Site perimeter. An

eight-foot high metal mesh fence with heavy gauge posts is

continuous around the Site perimeter and two locked actess gates
(one on Alma Street and one on 10th Street) have been installed.
All surface water is collected within the Site perimeter and is

collected in a large storm drain inlet near Alma Street. The

"storm water is then sent to the main City of San Jose storm drain

located under Alma Street.

1.03. The primary contaminants of concern affecting
groundwater are: arsenic, nickel;'trichloroethane, 1,1-
dichlorocethane, 1,1-dichloroethene, 1,2-dichloropropane, cis:1,2-
dichlorcethene, 1,2-dichoroethane, 1,1,2,2 tetrchloroethane,
benzene, chloroform, tetrachloroethene, trichloroethene, toluene,
chlordane, toxaphene, PCBs (total) and vinyl chloride.
Contaminants of concern identified in soil include: arsenic,
chromium, lead, aldrin, chlordane, 4,4-DDD, 4,4-DDE, 4,4-DDT,
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dieldrin, endosulfan, PCBs (total), 2,3,7,8-TCDD, .phenol,

di (ethylhexyl)phthalate, bis (2-ethylhexyl)phthalate, di-n-.
butylphthalate, butylbenzylphthalate, phenanthrene,
pentachlorophenol (PCP), trichloroethene, and tetrachloroethene.
The potential human health effects resulting from expésure to
these contaminants are as described in the US Department of
Health and Human Services, Public Health Services, Agency for
T§xic Substances and Disease Registry, Individual Toxicological
Profiles. Based on the health risk assessment prepared by Ebasco
in July 1950, the Department concluded that use of the Property
as residence, hospital, school or day care center would entail an
unaéceptable cancer risk. The Department further concluded that

the Property, as remediated, and subject to the restrictions of

the Covenant, does not present an unacceptable threat to human

safety or environment, if limited to commercial and industrial

use.

ARTICLE II
DEFINITIONS

2.01. . Department. "Department" means the California

Department of Toxic Substances Control and includes its successor

" agencies, if any.

2.02. U.S. EPA, "U.S. EPA" means the United States
Environmental Protection Agency and includes its successor

agencies, if any.

2.03. Owner. "Owner" means the Covenantor, its
successors in interest, and their successors in interest, _
including heirs and assigns, who at any time hold title to all or.
any portion of the Property.

2.04. Qccupant. "Qccupant" means Owners and any person or
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entity entitled by ownership, leasehold, or other lega}
relationship to the right to occupy any portion of the Property.

2.05. CERCLA Lead Agency. "CERCLA Lead Agency" means the

governmental entity havxng the designated lead responsibility to
implement response actlon under the National Contlngency Plan
("NCP"), 40 C.F.R. Part 300. U.S. EPA is the CERCLA Lead Agency'

at the time of the recording of this instrument.

ARTICLE III
GENERAL PROVISIONDS

3.01. Restrictions to Run with _the Land. This Covenant

sets forth protective provisions, covenants, restrictions, and
conditions (collectively referred to as "Restrictions"), subject
to which the Property and every .portion thereof shall be
improved, held, used, occupied, leased, sold, hyppthecated,
encumbered, and/or conveyed. Each and every Restriction: (a) runs
with the land pursuant to H&SC section 25355.5(a) (1) (C) and Civil
Code section 1471; (b) inures téréhe benefit of and passes with
each and every portion of the Property, (c) is for the benefit
of, and is enforceable by U.S. EPA as a third party beneficiary
and by the Department, and (d) is imposed upon the entire |

Property unless expressly stated as applicable only to a specific

portion thereof.

3.02. Binding upon Qwners/Qccupants. Pursuant to H&SC

section 25355.5(a) (1) (C), this Covenant binds all owners of the
Property, their heirs, successors, and assignees, and the agents,
employees, and lessees of the owners, heirs, succesgors, and '
assignees. Pursuant to Civil Code section 1471(b), all successive -
owners of the Property are expressly bound hereby for the beneflt
of the Department and U.S. EPA.
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3.03. Written Notice of the Presence of Hazardous
Substances. Prior to the sale, lease or sublease of the
Property, or any portion thereof, the owner, lessor, or sublessor
shall give the buyer, lessee, Or sublessee notice that hazardous

| substances are located on or beneath the Property, as reqguired by

‘H&SC section 28359.7.

3.04. - Incorporarion into Deeds and Leases. The
Restrictions set forth herein shall be incorporated by reference

in each and all deeds and leases for any portion of the Property.

3.05. Conveyance of Property. The Owner shall provide

notice to the Department and to U.S. EPA not later than thirty
(30) days after any conveyance of any ownership interest in the
Property (excluding mortgages, liens, and other non-possessory
encumbrances) . The Department and U.S. EPA shall not, by reason
of this Covenant, have authority to approve, disapprove, or
otherwise affect proposed conveyance, except as oﬁherwise'
provided by law, by administrative order, or by a specific

provision of this Covenant.

ARTICLE IV
RESTRICTIONS

. 4.01. Pxrohibited Uses. The Property shall not be used

for any of the follow1ng purposes:

(a) A residence, including any mobile home or factory built.
'housing, constructed or installed for ‘use as
residential human ‘habitation.

(b) A hospital for humans.

(c) A public or private school for persons under
21 years of age.

(d) A day care center for chlldren

Page €



M

(e)

4.02.

(c)

A Public Park.

Seil Management

Except as provided by Section 4.02(b) below, the
Property ghall not be used in such a way that will
disturb or interfere with the integrity of the '
Cap,- the SVE systéﬁ/ or the groundwater treatment
system as noted in Section 4.04.

The Property shall be used and developed in a way that
preserves the integrity of the Cap installed on the
Property, except that under the supervision of the
CERCLA Lead Agency, the Cap may be removed or disturbed
temporarily to install fixtures, repair or replace the
Cap or install improvements on the Property. The
capped soil shall not be disturbed without a Soil
Management Plan and a Health and Safety Plan submitted
to the CERCLA Lead Agency for review and approval.

Any contaminated soils brought to the surface by
grading, excavation, trenching or backfilling

shall be managed in accordance with all applicable
provisions of state and federal law.

The Owner shall provide the CERCLA Lead Agency

~written notice at least fourteen (14) days prior.

‘to any activitiés which will disturb the Cap,

4.03.
not be conducted at the Property:

(a)
(b)

4.04

underlying soils, or soil and groundwater

treatment systems.

Brgh;b;;gd_Ag;;z;;;ea The follow1ng activities shall

Raising of food (cattle, food crops).
Extraction of groundwater for purposes other than

site remediation
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Treatment System. Covenantor agrees:

(a) Activities that may disturb the Cap (e.g.
excavation, grading, removal, trenching, filling,
earth movement, or mining) shall not be permitted
on the Capped Pfoperty without prior review_and_
approval by the CERCLA Lead Agency. :

(b) All uses and development of the Capped Property
shall preserve the integrity and physical
accessibility of the Cap, SVE System and
Groundwater Treatment System.

(c) The Cap shall not be altered without written

| approval by the CERCLA Lead Agency.

(d) Covenantor shall notify the CERCLA Lead Agency of
each of the following: (i) the type, cause, |
location and date-of any damage to the Cap and.
(ii) the type and date of repair of such damage.
Notification to the CERCLA Lead Agency shall be
made as provided below within ten (10) working
days of both the discovery of any such disturbance
and the completion of any repairs. Timely and
accurate notification by any Owner or Occupant
shall satisfy this requirement on behalf of all

other Owners and Occupants.

4.05. Access for U.S, EPA and Department. U.S. EPA and

the Department shall have reasonable right of entry and access to
the Property for inspection, monitoring, and other activities '
consistent with the purposes of this Covenant as deemed necessary
by U.S. EPA or the Department in order to.protect the public
health or safety, or the environment. Nothing in this instrument
shall limit or otherwise affect U.S. EPA’s right 'of entry and
access, or U.S. EPA’s authority to take response actions under
CERCLA, the National Contingency Plan, 40 C.F.R. Part 300 and
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its successor provisions, or federal law.

4.06. B .
The entity or person responsible for implementing the Operation

and Maintenance Plan shall have reasonable right of entry and

access to the Property for the purpose of implementing the

' Operatlon and Malntenance Plan until the the CERCLA Lead Agency

determines that no further Operation and Maintenance is required.

~ ARTICLE V
ENFORCEMENT

5.01. Enforcement. Failure of the Covenantor, Owner or

-~ Occupant to comply with any of the Restrictions specifically

applicable to it shall be grounds for the Department or U.S. EPA
to require that the Covenantor or Owner modify or remove any
improvements ("Improvements" herein shall mean all buildings,
roads, driveways, and paved parking areas)s construcﬁed or placed
upon any portion of the Property in violation of the
Restrictions. Violation of this Covenant shall be grounds for
the Department or U.S. EPA to file civil or criminal actions as

provided by law.

ARTICLE VI
VARIANCE, TERMINATION, AND TERM
6.01." Variance. Covenantor, or any other aggrieved

peréon, may apply to the Department for a written variance from
the provisions of this Covenant. Such application shall be made
in accordance with H&SC section 25233. Unless and until the
State of California assumes CERCLA Lead Agency responsibility for-
Site operation and maintenance, no variance may be granted under
this paragraph 6.01 without prior review and prior concurrence of
the variance by U.S. EPA. o

Page $



6.02 Termipation. Covenantor, or any other aggrieved person,
may apply to the Department for a termination of the Restrictions
or other terms of this Covenant as théy apply to all or any
portion of the Pfoperty. Such application shall be made in
accordance with H&SC section 25234. Unless and until the Staté.of
Ccalifornia assumes CERCLA Lead Agency responsibility for Site
éﬁeration and mainteﬁahde; no termination may be granted under
this Paragraph 6.02'with0ut prior review and prior written

concurrence of the termination by U.S. EPA.

6.03 Term. Unless ended in accordance with the Termination
paragraph above, by law, or by the Department in the exercise of
its discretion, after review and prior written concurrence by

U.S. EPA, this Covenant shall continue in effect in perpetuity.

ARTICLE VII

7.01. e The Covenantor entered
into this Agréément as part of a resolution with the Department
and U.S. EPA of its potential liabilities upon becoming an owner
of the Site. Nothing set forth in this Covenant shall be

construed to be a gift or dedication, or offer of a gift or
‘dedication, of the Property, or any portion thereof to the

general public or anyone else for any purpose whatsoever.

Further, nothing set forth in this Covenant shall be construed to

effect a taking under state or federal law.

7.02. Department References. All references to the

Department include successor agencies/departments or other

successor entity.

7.03. Recordation. The Covenantor shall record this
‘Covenant, with all referenced Exhibits, in the County of Santa

Clara within ten (10) days of the Covenantor's receipt of a fully
Page 10



executed original.

7.04. Notices. Whenever any person gives or serves any
Notice ("Notice" as used herein includes any demand or other
communication with respect to this Covenant), each such Notice
shall be in writing and shall be deemed effective: (1) when
delivered, if personally deliVered to the person being served or
to an officer of a corporate party being served, or (2) three (3)
business days after deposit in the mail, if mailed'by United
States mail, postage paid, certified, return receipt requested:

To Owner: 10th Street Land Management
c/o Jerry Daniels
6438 Berwickshire Way
San Jose, California 95120

To Department: Barbara J. Cook, P.E., Chief
Department of Toxic Substances Control
Northern California - Coastal Cleanup
Operations Branch _
700 Heinz Avenue, Suite 200
Berkeley, California 94710

To EPA: U.S. EPA, Region IX

Re: Lorentz Barrel & Drum Superfund Site

CERCLIS: CAD029295706

Attn: Diane Strassmaier

~ - 75 Hawthorne Street, SFD-7-4

~San Francisco, California 94105-3901
Any party may change its address or the individual to whose
attention a Notice is to be sent by giving written Notice in

compliance with this paragraph.’

7.05. Partial Invalidity. If any porﬁion of the
Restrictions or other term set forth herein is determined by a
court of competent jurisdiction to be invalid for any reason, the
surviving portions of this Covenant shall remain in full force
and effect as if such portion found invalid had not been included

herein.

Page 11
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7.06 Statutory References. All statutory references

include successor provisions.

IN. WITNESS WHEREOF, the_Parties execute this Covenant.

.Covenantor: _ .
' By: 10th Street Land Management
Title: Jerry Daniels, President

Date:

Department of Toxic Substances Control

By:

Title: Barbara.J. Cook, P.E., Chief
Northern California - Coastal Cleanup
Operations Branch

Date:

U.S. EPA as a Third Party Beneficiary

By:_
Date:
Title: [signatory’s name and title]

Page 12



Signature

STATE OF CALIFORNIA : )

. )
COUNTY OF )
On this day of ____,inthe year : ,
before me | __, personally appear”ed

pe-rsonally known to me (or proved to ‘me on the basis of satisfactory evidence) to be the
person(s) whose name(s) is /are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)

acted, executed the instrument.

WITNESS my hand and official seal.

Page 13
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EXHIBIT 4
_ _ to the AGREEMENT
- AND COVENANT NOT TO SUE
' 10TH STREET LAND MANAGEMENT
EPA Docket Number: 2002-04

Statement of Work .

Operable Unit 1 Remedial Action
. Lorentz Barrel and Drum Superfund Site

Table of Contents

A. Introduction
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6. Proposed Changes or Alterations to the Existing Asphalt Cap, Security

Fence, and/or Retaining Walls '

C. Work to be Performed

) 1. Asphaltic Concrete Cap
a. Routine Maintenance
b. Inspections _
c. Emergency Maintenance

2. Retaining Walls and Concrete Structures
a. Routine Maintenance
b. Inspections '
_ c. Emergency Maintenance

o - 3. Security Fencing and Gates
a. Routine Maintenance
b. Inspections
c. Emergency Maintenance

D. Submittals



E. Contacts

A. INTRODUCTION

~ The purpose of this Statement of Work for the Lorentz Barrel and Drum
Superfund Site (“the Site”) is to outline the tasks required of the Settling
Respondent to the Agreement and Covenant Not to Sue10th Street Land
Management, EPA Docket #2002-04 (the Agreement), implementing portions of the
remedial action constructed in accordance with the Record of Decision (ROD) for
the Site which was signed by the Regional Administrator on August 26, 1993. The
Record of Decision, this Statement of Work, any applicable guidance inciuding
guidance provided by Region 9 of the U.S.. Environmental Protection Agency (EPA),
and the Agreement to which this is appended, shall be followed. in implementing the
maintenance of the asphalt cap, retaining walls, surface drainage system and
security fencing at the Site. Other remedial action work at the site, the soil vapor
extraction system and the groundwater pump and treat systerh, will be maintained
and operated by entities other than 10th Street Land Management (the Settling
Respondent). '

The Operable Unit 1 (OU 1) ROD for the Site includes multiple remedial
activities, including the construction of a cap and the installation and operation of a
soil vapor extraction (SVE) system. EPA signed an Administrative Consent Order
with seven potentially responsible parties {PRPs) to remove and dispose of the
remaining drums, asbestos, site debris, structures, and sumps in 1992. This work _
was later included in the ROD for OU 1, and was completed by the PRPs in 1994.
The remaining preliminary tasks were completed prior to 1997 and the final
construction phase of the OU 1 remedy, the asphaltic concrete cap and SVE
system, were completed in September 1998.

~ B. GENERAL PROVISIONS

1._- Defini_tions

Unless otherwise expressly provided herein, terms used in this Statement of
- Work are those defined in the Agreement, CERCLA or in regulations promulgated

under CERCLA and shall have the meaning assigned to them in CERCLA or in such
regulations. '

2. EPA Approval

EPA approval of any submittals does not constitute a release of responsibility
by the Settling Re_spondent for inspections and work to be performed pursuant to



this Statement of Work.

3. Effective Date

The date commencmg the schedule of the deliverables required under thlS
Statement of work will be the effectlve date for the Agreement

4. Notification

The Settling Respondent shall notify the CERCLA lead agency, in writing, of
any future intention to cease operations, for reasons other than approved scheduled
maintenance or unforseen emergency (such as earthquake or flre) at least 30 days

in advance.

5. Coordination with other Federal, State, and local agencies

The Settling Respondent shall contact all appropriate federal, state, and local
agencies with regulatory authority to determine requirements related to the site and
the intended use of the site. The Settling Respondent shall furnish a copy of all
correspondence-and submittals made to federal (except EPA correspondence),
state, and local agencies to EPA and the California Department of Toxic Substances
Control (DTSC) in a timely manner. In addition to environmental regulatory
compliance, the Settling Respondent shall provide copies of building permit
applications and other permits for operatnon of facilities at the site to EPA and
DTSC. .

6. Proposed Changes or Alterations to the Existing Asphalt Cap, Security
Fence, and/or Retaining Walls

The Settling Respondent must contact EPA and DTSC if changes in the use
of the site, construction of new buildings, and/or modifications to the existing

- asphalt cap, fencing, or retaining walls are planned. The Settling Respondent must

submit a description of the intended change to EPA and DTSC and receive written
approval prior to initiating work. Depending on the nature of the proposed change,
EPA and DTSC may require a submittal of detailed plans for review and approval.
C. WORK TO BE PERFORMED

1. Asphalt Cap

a. Routine Maintenance



LR

The Settling Respondent shall maintain a minimum 3 inch thick asphalt cap.
In areas where the pavement has cracked, the cracks shall be sealed. Maintenance
of pothbles or any other type of breach in the cap shall be repaired within one week
of forming regardless of the size of the breach. The distressed asphalt area shall be
sawcut and all of the debris shall be removed. The excavated area shall be repaired
with 3 inches of asphalt or to a level flush with the surrounding cap. A slurry seal

| shall be applied over the repaired area. The Settling Respondent shall immediately

install a temporary barrier over the breach in the asphalt cap which effectively
prevents dust or soil from migrating and prevents human contact with the soils.
This temporary barrier shall remain in place until the asphalt cap is repaired.

b. Inspections

The Settling Respondent shall conduct a monthly visual inspection of the
entire cap during the winter months (October through March) and provide a
monthly status report to EPA and DTSC. During the remaining portion of the year,
the Settling Respondent shall inspect the entire cap every three months and provide
a status report to EPA and DTSC. EPA may adjust this schedule based on the
actual use of the site and the performance of the asphait cap.

At the end of the first year, and every two years thereafter, a complete site
inspection shall be made jointly by the facility manager, the pavement maintenance
contractor, and a qualified engineer. The inspection should result in the
identification of needed improvements above and beyond normal pavement

‘maintenance to minimize potential for distress to the asphaltic concrete with the

goal of maintaining the integrity of the asphalt. A written report summarizing the
finding of the joint inspection shall be submitted to both EPA and DTSC. Ata
minimum, the report shall include the field observations, conclusions, and
recommended work tasks and the schedule for work that shall be performed.

- ¢. Emergency Maintenance
In the event of a catastrophic event, such as an earthquake, the Settling

Respondent shall immediately conduct a thorough site investigation and notify EPA
and DTSC to discuss the condition of the asphalt cap. In the event the cap is

significantly impacted, the Settling Respondent shall submit a proposal to EPA and -

DTSC for review and approval describing the actions which will be required to
repair the damaged asphalt cap and a schedule for the repair work.



2. Retaining‘WaIis and Concrete Structures
a. Routine Maintenance

The Settling Respondent shall repair cracks or spalls which measure over 1/4
inch wide in the portions of the retaining walls, concrete gutters and curbs which
are in direct contact with the site soil with appropriate elastomqric comp0unds._

b. Inspections

The Settling Respondent shall have a qualified (California State licensed})
structural engineer conduct an annual inspection of the retaining walls, curbs, and
gutters at the site and provide a status report to EPA and DTSC describing the
condition of the structures and identifying repair items. In the event that any -
displacement is found in the retaining wallis the Settling Respondent shall submit an
engineering analysis to determine if the movement indicates structural instability.

In addition, the report shall identify interim repairs which will prevent the erosion of
soil from under the asphalt cap.

c. Emergency Maintenance

In the event of a catastrophic event, such as an earthquake, the Settling
Respondent shall immediately conduct a thorough site investigation and notify EPA
and DTSC to discuss the condition of the retaining walis, curbs, and gutters. In the
. event that any of the structures was significantly impacted, the Settling
Respondent shall submit a proposal to EPA and DTSC for review and approval
describing the actions which will be required to repair the damaged structures and a
schedule for the repair work. :

_ 3. 'Secu'rity Fencing and Gates

a. Routine Maintenance
The Settling Respondent shall repair breaches in the perimeter fencing at the
site. The fence shall be free of holes, rust, and any other impairment to the
structural integrity of the fence, support posts, or gates. In the event the Settling
- Respondent change the locks on the gates, two copies of the new keys should be
sent to each of the following parties: EPA, DTSC.



b. Inspections

" The Settling Respondent shall conduct an inspection of the entire perimeter
fence annually and provide a status report to EPA and DTSC. The report shall
identify necessary repair needs for the upcoming year with a propo_sed schedule for

the work.
c. Emergency Maintenance

. In the event of a catastrophic event, such as an earthquake, the Settling
Respondent shall immediately conduct a thorough site investigation and notify EPA
and DTSC to discuss the condition of the security fencing. In the event the fencing
is significantly impacted, the Settling Respondent shall submit a proposal to EPA
and DTSC for review and approval describing the actions which will be required to
repair the fence, and a schedule for the repair work. In the event that the fence
allows access onto the site, and the asphalt cap and/or retaining walls have been
damaged, or site soils are not contained, the Settling Respondent shall immediately
provide a temporary fence, temporary ground cover, and/or a security guard at the
site to prohibit human exposure to the site soils. :

D. SUBMITTALS.
" One copy of each document shéll be submitted to both EPA and DTSC:
a. Site Management Plan
b. Routine Status Rep.orts (monthly, annual/ bi-annual)
c. Emergency Preparedness Plan
d. Emergehcy Response Cohtacts'

e. Emergency Repair Proposals {as required)

E. CONTACTS

EPA: Diane Strassmaier
US EPA, SFD-7-4,
75 Hawthorne Street,
San Francisco, CA 94105
tel (415) 972-3247



DTSC:

10th St.:

Ted Parks

California DTSC

700 Heinz Avenue, Suite 200, Bldg. F
Berkeley, CA 94710

tel (510) 540-3805

Jerry Daniels, President
10th Street Land Management’

. 6438 Berwickshire Way

San Jose, CA 95120
tel (408) 323-1708
fax (413) 647-2442
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KELLY A. JOHNSON f Y
Acting Assistant Attormey General W
Environment and Natural Resources Division

U.S. Department of Justice o ORIGINAL
| KEVIN V. RYAAN R o - FILED

United States Attorney f=ofilh

Northern District of California . - . ”_”.ig' - MAY 25 2005

" . RICHARD

CHARLES O''0ONNOR - CLERCUE DRTAET Foupr
Assistant United States Attorney _ NoATH °'8°mgs<é\= CAUFORNIA
Northern District of California '
450 Golden Gate Avenug N

P.0. Box 36055
San Francisco, CA 94102

MATTHEW A. FOGELSON

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division

{ U.S. Department of Justice

301 Howard Street, Suite 1050

San Francisco, CA 94105 :
Telcphone: (415)744-6470

Fax: (415) 744-6476

E-mail: latt cew.Fogel usdoi.gov

Attomneys for Plaintiff Tnited States

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTIIERN DISTRICT OF CALIFORNTA

HeE s 0 21 4 4

UNITED STATES OF AMERICA, .
 Dlaintff, e . -
v ' % 'CIVILAC_TION NO.
THE NEWARK GROUP, INC. ;
_ Defendants );

NOTICE OF LODGING OF PROPOSED CONSENT DECREE
PENDING SOLICITATION OF PUBLIC COMMENT BY

The Unitcd States has filed a Complaint, pursuant to Sections 106 and 107(a) of the
Comprebensive Environmental Response, Compensation and Liability Act, ("CERCLA"), 42

U.S.C. §§ 9606 and 9607(a), for the performance of response actions and the reimbursement of

Notice ofLodging_of Proposed Consent Decree
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responsc costs. _ _
Plaintiff, the United Statcs, herebhy nonﬁcs the Court that, contemporancous with the

filing of the Complaint, the Urited Statcs lodged a Consent Decree for the above referenced
matter (attached as Exhibit 1 hereto).

The Court should not sign the Consent Decree at thls time. Instead, the proposed Consen:
Decree shoulc'l remain lodged Wh.h the Court while the United States Pro_vidcé an opportﬁ'nity fer
puElig enmment as provided by the Consent Decree. |

The -Departmcnt of Justice will publish in the Federal B_ggggx a notice that the proposad
Consent Decree has been lodged with the Court. The Notice will solicit public comment

for a period of 30 days. During the comment period, no action is required of this Court.

Respectfully submitied,

KELLY A. JOHNSON .
Acting Assistant Attorney General
Environment and I:I’atura Resources Division

. . FOGELSON
Trial Attomoy

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
301 Howard Street
San Francisco, CA 941058
Telephone: (415)744-6470

. Fax: (415) 744-6476

KEVIN V.RYAN
TInited States Attorney
Northemn District of California

CHARLES O'CONNOR
Assistant United States Attomey
Northem District of California
450 Golden Gate Ave.

P.0. Box 36055
San !francisco, CA 04102

Notice of Lodging of Proposed Consent Decrec -2~
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ANN C. CHAN :
Assistant Regional Counsel
U.S. EPA, Region IX
75 Hawthomc Street
San Francisco, CA 94105
Telephone: (415) 972-3909
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1 - |
- IN THE UNITED STATES DISTRICT COURT :
2 FOR THE NORTHERN DISTRICT OF CALIFORNIA |
SAN JOSE DIVISION
2
4 . )
UNITED STATES OF AMERICA, ;
5 ' :
Plaintiff, )
6 ) CIVIL ACTION NO.
V. )
7 ) JUDGE
THE NEWARK GROUP, INC. 3 .
8
: Defendant. )
9 ' )
10
: C N CREE
11 -
I. BACKGROUND -
12 R}
13 A. The United States of America (“United States™), on behalf of the Administrator of the
14 I United States Environmental Protection Agency (“EPA™, filed a Complnint in this matter against
-15.1 The Newark Group, lnc. (“Scttling Defendant”) pursuant to Sections 106 and 107 of the
1& | Comprehensive Environmenal Response, Com"pc_:nsation, and Liability Act of 1980,42U.S.C
17 || §§ 9606, 9607, as amended (“CERCLA™, seckiﬁg. inter alia: (i) reimbursement of response costs
18 || incurred or to be inclured for response actions taken or to be taken at ot in cunuection with the
- 19 || releasc or threatcned release of hua dous substances at the Lorenr7 Rarrel and Drum Superfund
20 Site in San Jose, Santa Clara County, California (“Sne"), and (ii) perfonnance of respon:e work
22 || by Settling Defendant at the Site consistent with the National Contingency Plan, 40 C.F.R. Pant
22 | 300 (as amended) (“NCP™, |
23 B. Settling Defendant does not 2dmit any Jiabilily to Plaintiff anieing out of the
24 { transactions u1 occurrcneces alleged in the romplaint, nor does it acknowledge that the release or
25 ) threatened release of hazardous substance(s) at or from the Site constitutes an imminent or
26 || substantial endangerment 1o the public health or welfare or the environment.
27 C. The decisions by EPA on t_he remedial actions to be implemented at the Site are
28

embodied in two Records ol Deeision (“RODs™: ROD 1, executed on September 21, 1988, and

Lonsent Decrex
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ROD 2, executed on August 26, 1993. The State of California, through the Departraent of Tox'c
Substanres Control. has given its concurrence to the remedial Aﬁtiohs embodied in the RODs.
The RODs include summaries of EPA's responses to public comments. Notice of the final plans
were published in accordance with Section 117(b) of CERCLA, 42 US.C. § 9617(b).

D. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U S.C.
§ 9621(£)(1)(F), EPA notificd the State of Califormia, thorongh the Department of Toxic
Snhstances Control (“DTSC”), of ncgotiations with potentially responsible parties regarding
implementation of the remedial design and remedial action for the Site, and EPA has provided
DTSC with an opportunity to participate in such negotiations and be a party to this Consent

Decree.

E. The United States and Settling Defendant agree, and this Court by entering this
Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith,

that settlement of this matter will avoid prolonged and complicated litigation between the Parties, |

and that this Conscnt Decree is fair, reasonable, and in the public interest.
THEREF ORE-, with the conscnt of the Parties to this Decree, it is ORDERED.
ADIUDGED. AND DECREED: .
11 JURISDICTION

1. This Court has Junschctxon over the subject matter of this action pursuant to 28U.S.C.

§8 1331 and 1345 and 42 U.S.C. §§ 9606, 9607, 9613(b), and also hns parsonal _]unsdxctmn over |

Settling Defendant. Salely for the purposes of this Consent Decree and the underlying

Compléiﬁt, Settling Defcndant waives all objections and defenses that it may have to jurisdiction
of the.Couﬂ or to venue in this District. Settling Defendant shall not challenge the terms of this
Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree.
_ II1. PARTIES ROUND
2. This Consent Dccree is binding upon the United States, and upon Scitling Defendant
and its successors and assigns. Except if agreed to in the future by EPA under Paragraph 7c. any
ch ange in ownerslup or corporatc or other legal status including, but not limited to, any transfer

of assets or real or personal propcx ly, shall in no way alter ths status ot responcihilities of Setthng

Copsent Decree - - -2-
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Dcfendant under this Consent Decree.
V. D) ON
3. U_nlcﬁs otherwise expressly provided herein, terms used in this Consent Decrce that are
defined in CERCLA or in regulations promulgated under CERCLA shiall have the meanings _ !
assigned to them in CERCL_A or in such regulations. Whenever terms listed below are used iﬁ
this Cnﬁscnt Decree or in any appendix attached hereto, the folléwing déﬁnitiéns shall app_lly:_
“CERCLA" shall mean the Comprehensive Environmental Responsg, o
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601 et seg.
“Complaint” shall mean the pleading United Statcs v. The Newark Gran
filed c&ncurrcntly with this C.‘.a'ns_ent Decree and bearing the same Civil Action Number.
“Consent Decrec” shall mean this Consent Decree and all appendices attached
hereto. |
“Day” shall mean a calendar day unless expressly stated to be & #vorking day.
“Working day’”" shall meun a day other than a Saturday, Sunday, or F cd'eral- holi&ay. In
computing any period of time under this Cdns_cnt Decree, where the last day would fallona
Saturday, Sﬁnday, or federal hoh’_da‘y. the i;en'od shall run until the close of business of the next
working day.
“DOJ” shall méan the United Stales D_cf:arimcnt of Justice and any of its
successor depanménts, agencies, or instrumentalities. _ _
“DTSC” shall mean the California Dcpartmenf of Toxic Substances Control and
any of its successor departments or agencies. |
| “Effective Date” shall be the date upon which this Consent Decrcce is entered by
the Court, except as vtherwise provided herein. |
| “EPA" shall mean the United States Environmental Protection Agency and any of
its successor departments, agencies, or instrumentalities.
“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance
Superfund establ_ished by-thellmernal Revenue Code, 26 U.S.C.. § 9507.

“Future Response Costs™ shall mean all costs, including but not limited to direct

Conscul Decree - . -3.
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and indirect costs, that the United States incurs pursuant to Paragraph 45 of Section XIII (Work
Takeov'er). |

“Interest” shall mean mterest at the rate specified for mterest on investments of
the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507 compounded
annually on October 1 of each yeur, in accordance with 42 U.S.C. § 9607(a). The applicable rate
of interest shall be the rate in cffect at the time the intéres.t accrues. The rate of intcrést is lsubje.ct
to change on October 1 of each year.

“National Contingency Plan” or “NCP" shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promuigated pursnart 10 Section 105 -bt‘
CERCLA, 42US.C. § 960-5, and codified at 40 C.F.R. Part 300, and any amendments theretn.

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic

numneral or an upper or lower case letter.

“Past Response_Cos.ts"_.shali mean all costs, including, but not limited to, direct
and indirect costs, that the Unjted Slalcs paid at or in conncction with the Site .through the
Effactive Date. ' .

“Parties” shall mean the United States and Settling Defcndant.

“Plaintiff” shall mcan the United States.

“Property” shall mean that portion of the Site, encompassing approximutely 1.47
acres, formcrly owned by A:ata-Westem Inc., and currently owned hy Settling Defendant, whrch
is generally shown on the map mcludcd in Appendlx A to this Consent Decree.

*RCRA" shall mcan the Solid Waste Disposal Act, 42 U.S.C. § 6901, et veq. (also
known as the Resource Conservation and Recovery Act).

“ROD 1" shall mean the EPA Record of Decision relating to Operable Unit 2 at
the Site signed on September 21, 1988, by the Regional Administrator. EPA Region D(,. as
amended, and all aftachments thereto. |

“ROD 2" shall mean the EPA Record of Decision relating to Operable Unit 1 at.
the Site signed on August 26, 1993, by the Regional Administrator, EPA Repuu IX as amendcd,

and all attachments thereto.

Cunscit Decree | ’ . -4.
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“Section” shall mean a portion of this Consent Decree identified by 2 Roman

1
- 5 || numeral. _
. 3. “Senling Defendant” shall mean The Newark Group, Inc. and its corporate
4 || successors and assigns. '
— : 5 . USite™ slﬁll mean the Lorentz facility Stmerﬁmd site, enopmpassiné
g || approximately 6.72 acres, located at-1515 South Tenth Street m San Jose, Sant'a'Cla’;-a County,
= 5 || California, and generally shown o the map included in Appendix B. '
a “State” shall mean the State of California.
o 5 “Statement of Work” ot “SOW?” shall mean the statement of work set farth in
- 10 || Appendix C to this Con:en't Decree and any modifications to Appendix C made in accordance
31 || with this Consent Decree. _
- 15 “United States™ shall mean the United States of America, including its
13 { departments, agencies and instrumcntalities, including, without limiiadon EPA.
14 | “Work" shall mcan all activities Settling Defendant is-requircd to perform under
15 || this Consent Dt':crcc. except those required by Section XVI (Rgtcnﬁon of Records). '

T 16 - v. GENE OVISIO

- ' 17 4. Obiectives of the Parties, The objectives of the Parties in entering into this

1 ¢ || Consent Decree are to protect public health vr welfare or the environment at the Site hy the

"¢ || implementation of response actions at the Site by the Settling Defendant, to reimburse response
costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling Defcndant as prcvidedv

.21 || in Sections XII through XTV of this Consent Decree.

- 5. Commitments by Settling Defendant. Settling Defeudant shall finance and

perform the Work in accordance with this Consent Decree, the RODs, the SOW and al] work

20

23

54 |l plans and other plans developed by Settling Defendant and approved by EPA pursuant to this

o5 || Consent Decree. Settling Defendant shail also reimburse the United States for Past Resbonse

2¢ || Costs and Future Response Costs as provided in this Consent Decree.

- 27 6.  Lompliance With Applicable Law. All nctivities undertaken by Settling
' 28 Defendant pursuant to this Consent Decree shall be performed in accordance with the

Consent Decree . -5-
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rcquuements of all applirable cheral and state laws and regulations. Settlmg Defcndan: must
also_comply with all applicable or relevant and appropriate requirements of all Federal and state
environmental laws as set forth in the RODs and the SOW. The activities conducted pursuant to.
this Consent Decree, if approvcd by EPA, shall be considered to be consisient with the NCP.
7. . Notice to Succegsors-m Litle. - | |

. a. Within 15 days after the entry of this Consent Dccree Settlmg Defendant
shall submit to EPA for review and approval a notice to be filed with the Recorder's Office, Santa
Clara County, State of California, which shall provide noﬁcé to all sﬁccessors-ih-title that the
Propcrty is part of the Site, and that Senling Defendant lias eptercd into a Consent Decree |
requiring implementation of a portinn of the remedy. Such notice shall identify the United States
District Court in which the_ Consent Decree was filed, the name and civil action number of this
casc, and the date the Consent Decrcc was entered by the Court. Settling Defendant shall record
the notice within 10 days of EPA's approval of the notice. Settling Defendant shall provide CPA
with 2 certified copy of the recorded notice within 10 days of rccordmg such nouce

b. At least 30 days pnor to the conveyance of any mtcrest in the Pmpeny

including but not limited to fee interests, leasehold interests, and mortgage interests, Scttling

Defendant shall give the grantee written notice of (i) this Consent Decree, (ii) any instrument by

which an interest in real propem has been conveyed that confers a right of access to the Property
(hercinafter refe;rred'to as “accé.és }:aséments") pursuant to Section VII (Access and Institutional
Controls), and (iii) any instrument by which an interest in real property has been conveyed that |
confers a right to enforce restrictions on the usc of the Property (hereinafter referred to as
“restrictive eascments”™) pursuant to Section VII (Access and Institutional Cunliols). At lcast 20
days prior to such conveyance, Scttling Defendant shall also give written notice to EPA and
DTSC of the proposed conveyance, including the name and address of the grantee, and the date
on which notice of the Consent Decree, access easements, or restrictive easements was given to

the grantee,

c. - TInthe event of any vonveyance of any interast in the Propenty. the Scitling

Defendant's obligations under this Consent Decree, including but not limited to its obligation to

Consent Deeree - - . ' -6-
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provide or secure access and institutional controls, as well as to abide by such institutional

1 !
- 5 || controls, pursuant to Section VII (Access and Institutional Controls) of this Consent Decrce. shall i
3 || continue to be met by Settling Defendant. In no cvent shall such conveyance relcase or other wisc §
7 4 | affect the hablhty of Settling Detendant to comply wnh all provisions of this Consent Decrec,
. g || absent the prior writtén consent of EPA. If the Umted States approves, the grantec may per(orm
é some or all of the Work under thls Consent Decree.

- 7 WW&MDAM

8. Settling Defendant shall implement the SOW, including all inspection,

8
N 9 maintenance, and reporting requircinents contained therein. ‘Within 30 days of the Effective Date
10 || of thic Consent Decree, Settling Defendant shall begin implementing the SOW. Within 90 days
11 || of the Effective Date of this Consent Decree, Settling Defendant shall submit the initial Routine

12 || Status Report as reqmred by the SOW,
9, Within 60 days of the bftccnvc Dare of this Consent Decres, Settling Defendant

13
= 14 || shall submit to CPA its Property Maintenance Plan and Emergency Response Plan as provided by
L5 || the SOW. h
16 10. Modificati e I 'c-la.e Work Plans
17 a. If EPA determines that mb_di_ﬁcation to the work specificd in the SOW
~ qgfor in work plans developed pucsuant to the SOW is nécessary to maintain the effectiveness of the
| 19 || remedy set fnrfh in thc RODs, EPA may require that such modification be mcorporated in the
B 55 | SOW or such work plans; provxded however, that a modification may only be required pursuant
21 { to this Paragraph to the extent that it is consistent with the scope of the remedy selected in the
2 | RODs. B |
23 b. If Settling Defendant objects to any modification determined by EPA to .be
24 || necessary pursuant to this Paragraph, it may seek dispute resolution pursuant to Section X
""" a5 || (Dispute Resolution). The SOW or related work plans shall be modified in accordance with the

g || final resolution of the dispute.

27 A Settling Defondant shall implement any work required by any

2g || mndifications incorporated in the SOW or in work plans developed pursuant to the SOW in -

- Coneent Decrom - . iy
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accordance with this Paragraph.
d.  Nothing in this Paragraph shall be construed to limit EPA’s authority to

require performancc of further response actions as otherwise provided in this Consent Decree.

VIIL eS NS TIONAL CONTROLS

- 11 Commcncing on thc date of lodging of this Consent Decree, Settl'in g Defendanit

‘shall provide the United States and its representatwes, including EPA and its contractor< with

access at all reasonable times to the Property, for the purpose of condur:tmg any activity relat"d
to this Consent Decree, and the RODs, including but not limited to the following activities:

a Monitoring the Work

b Verifying any data or information submitted to the United States
c. Conducting inspections of the Property
d. Implementing the Work pursuant to the conditions set forth 1n Paragraph

45 of this Consent Decree

c. Asscssing Scttling Defendant's compliance thh this Consent Decrec

f. Determining whcth:r the Property is being used x;n a manner that iz
prohibited of restricted, or that may need to be prohibited or restricted, by or pursuant to. this
Consent Decree '

12. Lomrnencmg on the date of lodging of tlus Consent Decree, bettlmg Defendant
shall refrain ﬁ'om using the Property in any manner that would interfere with or adversely affect |
the 1mplemcntat10n, mtcgnty, or protectiveness of the remedial measures to be performed
pursuant to the RODs. _ '

13. a Settling Defendant shall cxccute and record in the Recorder's Office of
Santa Clara County, State of Califomia, a Covcnant-to Restrict Use of Property, Covironmental
Restriction, identical to the form attached hereto as Appendix D. Within 15 days of entry of this
Consent Decree, Settling Defendant shall provide to EPA, for its review and approval_, a current
title insurance commitment or other evidence 6f title acceptable to EPA that shows title to the
Property to be free and clear of all prior liens and encumbrances (cxccbt when those liens or

encumbranees are approved by EPA; or when, despite its best efforts. Settling Defendant is

Consent Diecree . . _ -8-
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|
unable to obtain release or subordination of such prior liens or encumbrances). Within 15 days ]
of EPA's approval and acceptance of the title cvidence, Settling Defendant shall updaie the title !
scarch and, if it is determined that nothing has occurred since the effective date of the - ;
commitment to affcct the title adversely, Settling Defendaut shall recérd the Covenant to Resirict
Use of Property, Environmental Restriction with the Recorder's Office of Santa Clara County. ,

b. Within 30 days of recording the Covenant to Restrict Use of Propem
Environmental Restriction, Settling Defendant shall provide EPA with a final title insurancc
policy, or other final evidence of title acceptable to EPA, and a certificd copy of the'on'ginal
recorded Covenant to Restrict Use of Prupesty, Environmental Restriction, showing the clerk's
rccording stampe. | . '
14. Nomri’thstan&ing any prov@sion of this Consent Decree, the United States retains

all of its access authorities and rights, as well as its rights to require Jand or water use restnctions,

including enforcement authon'ties fcla_icd thereto, under CERCLA, RCRA and any other

applicable statute ur regulation.
VIIIL. EMM@LW&

15.  Afiter review of any plan, report or other item that is required to be submitt;:d
pursuant to this Consent Decree, I*iPA_ ghallz (a) approve, in wholé_ of in part, the submission; (b)
approve the submission upon specificd conditions; (¢) modify the submission to cure the
dcﬁcicnciés; (d) di'sappmve, in whole or in part, the submission, directir;g that the Settling
Defendant modify the subrnission; or (¢) any combination of the above. However, EPA éhall not
modify a submission without first providing Settling Defendant at least.onc notice bf deficiency
and an opport_ﬁnity to cure within 15 days, except where a previous submission or submissions
have been disapproved due to material defects and the deficiencies in the submission or
suhmissions under consideration indicate 2 bad faith lack of effort to submit an accepiable
deliverable. |

16.  Inthe event of approval, approval upon conditioqis, or llnodiﬁcation by EPA,
pursuant to Paragraph 15¢a), (L), or (c), Sc‘tlmg Defendant <hall procecd 10 take any action

required by the ';ﬂan report, or other jtem as approved or modified by EPA, subject only 1o its

Conacnt Decres . : . T -9-
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right ta invoke the dispute resolution procedures set forth in Section X (Dispute Resolution) with
respect to the modifications or conditions made by EPA. In the event that EPA modifies the
submission to cure deficiencies pursuant to Paragraph 15 (c) and the submission has a matena;

defect, EPA retains its right to seek Stipulated Penalties, as pruvided in Section XI (Stipulated

Penaltics). o
17. Re-submission gf PI@. _
a. Upon reccipt of a notice of disapproval pursu.a-mt_td Paragraphl 5 (di,
Settling Defendant shall, within 15 days or such longer time as specnﬁed by EPA iﬁ such norice,
correct the deticiencies and resubmit the plan, report, or other 1temn for Qpproval_
b. Notw'iths_tanding the receipt of a notice of disapproval pursuant to '

Paragraph 15(d), Settling Defendant shall proceed, at the direction of EPA, to take any action

| required by any non-deficient portion of the submission. Implementation of any non-deficient

portion of a submission sball not relieve Sctthing Defendant of any liability for Stipulatcd
Penalties under Scetion XI (Stipulated Penalties). - |
18.  Intheeventthata resubmittcd p]an, report or other item, or portion thercof. is

dxsappro» ed by EPA, EPA may agam reqmre the Scttling Defendant to correct the deficiencies,
in accordance with the prccedmg Paragraphs. EPA also retains the right to modlfy or develop the
plan, report or other item. Setiling Dcfcndant- shall i_rnplei:nent any such plan, report, or item as
modified or developed by EPA, subject only to its right to invoke the procedurcs set forth in
Scction X (Dispute Resolution).

| 19.  If upon re-submission, a plan, report, or item is disapp;-bved or modified by EPA
due to a material defect, Settling Detendant shall be deemed Lo have failed to submit such plan,
report, or item timely and adequately, unless Settling Defendant iﬁvoicés the dispute resolution
procedures set forth in Section X (Dispute Resolution), and EPA's action is overturncd pursuant
to that Section. The provisions of Section X (Dispute Resolution) and Section XII( Stipulated |
Penalties) shall govem the implemeﬁtation of .thc Work and accrual and payment of any
Stipulated Penalties during Dispute Resolution. If EPA's disapproval nr madification is uphcld,

Stipnlated Pcnalties shall accrue for such violation from the date on which the initial submission

Coneent Drerna » . -10-
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was originally reqnired, as provided in Section XI (Stipulated Penaltics). : '
- 20.  Allplans, reports, é.nd other items reqhired to be submitted to EPA under this

Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent,

Decree. In the event EPA approves or modities a portion of a plau, report, ot other item requirea

{0 be submitted to EPA ﬁnder this Consent Decrez, the approved ormogiiﬁed_ portion shall be

enforceable undcr thus Consent Decree.

IX. MM
21. Payment for Past Response Costs

a.  Within 30 days of the Effective Datc of this Consent Decree, Settling
Dc.fcndént shall pay to EPA $1 5.000. Payment sﬁall be made by F edWiré Electronjc Funds
Transfer (“EFT”) to the U.S. Department of Justice account in accordance with EFT
instructions. These instructions shall be provided to Settling Defendant, following lodging of the
Consent Decree, by the Financiél Litigation Unit of the U.S. Antorney’s Offce in the Northern
District of California. - | .

b. At the time of payment, Scttling Defendant shall also send notice that
payment ﬁas been made to EPA and DOJ in accordance with Section XVII (Notices and
Submissions) . Such notice shall reference the EPA Region and Site-Spill ID Number
0989P$01 , DOJ Case Nﬁmbcr 90-11-2-467/5, and the civil action number of this ca’:e;

c.  The rntal amount to be pald by Settling Defendant pursuant to Paragraph
21.a shall be deposxted by the United States in the Lorentz Special Account within the EPA |
Hazardous Substance Superfund to be retained and used to conduct or finance response actions at
or in connection with the Site, or to be transterred by EPA 1o the EPA Hazardous Substance
Superfund. '

22, a -ts Future Respons £s. _

a In the event of a Work Takeover by EPA pursuant to Paragraph 45,
Settling Defendant shall pay to EPA all Future Response Costs not inconsistent with the Nationa)
Contingency Plan. On 3 periodic basis the United States will send Settling Defendants a bill
requiring paymeﬁt that includes a SCORPIOS ¢ost summary. Settling Defendant shall make all

Cansent Decree — : -11-
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payments within 30 days of Settling Defendant’s receipt of each bill yequiring pavIment, except as
otherwise provided in Paragraph 23. Scttling Defendant shall make all payniems required by this
Paragraph by a certified or cashier’s check or checks made payable to “EPA Hazardous
Substance Superfund;” referencing the name and addiess of the party making the payment, EPA
Site/Spill ID Number 0989PS01, DO Case Number 9671 1-2467/3, anc'!‘t_hc'civil_éction nuﬁlber
of this case. Settling Defendé.nt shall send the check(s) to: ' '

EPA - Cincinnati Accounting Opcraﬁons

Attention: Region 9 Reccivables

P.O. Box 371099M

Pittsburgh, PA 15251

b. At the time of payment, Settling Defendants shall send notice that payment
has been made to the United States, to EPA and to the Regionai Financial Management Officer,
in accordance with Section XVII (Notices and Submissions).

_ c. The total amount to be paid by Setiliug Defendant pursuant to Pafagra‘ph
22.a shall Sc deposited ﬁy the United States in the Lorentz Special Abéount within the EPA
Hazardous; Substance Superfund to be retained and used to conduct or ﬁnance response actions at
or in coniection with the Sftc, or to be transferred by EPA to the EPA Hazardous Substance
Superfund. | |
23.  Setlliug Defcndant may contest payment of any Future Response Costs under

Péiégraph 22 1f it determin;s thai the United Sta_tes has made an accounting crror or if it alleges
that a -cost item that is included represents costs that are inconsistent with thé NCP. Such
objection shall be made in writing within 30 days of receipt of the contested bill and must be sent
to the United Statcs pursuant to Section XVII (Notices and Submissions). Any such ob jeetion
shall specifically identify the contested Future Response Costs and the basis for objection. Tn the
event of an objection, Settling Defendant shall within the 30 day period pay all uncontested
Future Response Costs to the United States in the manner described in Paragraph 22.
Simultaneously, Settling Defendant shall establish an interest-bearing escrow account in a
federally-insured bank duly chartered in thé State of Califarnia and rcmu to that ¢scrow account

funds equivalent to the amount of the contested Future Response Costs. Settling Defendant shall _

Consent Decree . -12-
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send to the [Tnited States, as provided in Section XV (Notices and Submissions), a copy of the
transmittal letter and the check remitting the uncontested Future Response Costs, together with a

copy of the correspondence that establishes and funds the escrow account, which shall include

information containi_ﬁg the identity of the bank and bank account under which the escrow account !

is .estab-lished as woll as & bank statement showing the initial balance of the escrow account.
Simultaneously with establishment of fhé esCrow acéount; Settling Defendant shall in_itiaté the
dispute resblution' procedures in Section X (Dispute Resolution). Ifthe United States prevails in
the dispute, within 5 days of the resolution of the dispute, Settling Detendant shall pay ilic sums
due (with accrued Interest) to the United States in the manner descn'bed'_in Paragraph 22. [f
Settling Defendant prevails conceming any aspéctI of the contested costs, Settling Defendant shall
pay all contested costs (plus associated aéc;ued Interest) as to which,it_’ did not prevail to the
Unijted Siate§ in the manner described in Paragraph 22; Settling Defendant shall be disbursed any
balance of thé escrow account. The dispute resolution procedures sct forth in thic Paragraph in
conjunction with the proccdures set forth in Section X (Dispute Resolution) shall be the
exchisive mechanisms for resolving disputes regarding Settling Defendant's obligatioh to

reimburse the United States for its Future Response Costs.

24.  In the event that the payments required by Subparagfaph 21.a are pol wade within

30 days of the Etfective Dare, or he péyments required by Paragraph 22.4 are not made within 30
days of the Settling De'f‘cnda.n_t's receipt of the bill requiring payment, Settling Defendant shall -

_pay Interest on the unpaid balance. Interest to bc”paid on Past Response Costs under this

Paragraph shall begin to accrue on the Effective Date. Interest on Future Response Costs shall
begin to accrue op the date of the bill for those costs. Lutercst shall accrue through the date of
Settling Defendant's payment. Payments of Tnterest made under this Paragraph shall be in
addition to such other remedies or sanctions available to Plaintiff by virtue of Settling
Defendant's faifure to make timely payments under this Section, including but not limited to -

payment of Stipulated Penalties pursuant to Pafagraph 28. Settling Defendant shall makc all
payments required by this Paragrapb in the manner described in Paragraph 22,

Consent Decree . . «13-
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X. DISPUTE RESOLUTION
25.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the cxclusive mechanism to resolve disputes arising
under or with respect to this Consent Decree. However, the procedures set forth in this Section
shall not apply (v actions by the United States to enforce obligations of the Semmg Defendant
that have not been d1sputed in accordance with thxs Secnon o
26.  Any dispute that arises under or with respect to this Consent Decree shall in the
first instance be the subject of informal negotiations between the Parties, "The period for informal
negotiations shall not exceed 20 days from the lie the disﬁ\itc arises, unless it is modified by
written agrcement of the Partirs. The dispute shall be considered to have arisen when one Party
sends the other a written Notice of Dispute.
27.  Statergent of Position. |
| a, | In thé event that the Partics cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shal) be
considered binding unless, within 10 days after the conclusion of the mformal negotiation period.
Settling Defendant invokes the formal dxspute resolution procedures of this Section by serving on
the United States a written Staternent of Posin'on 'o_n the matter in dispute, including but not
limitcd to any factual data, anaiysis, Or vpivion supporting that position and any «upporting.
documentatxon rched upon hy Settling Defendant. - | | _
b. Following receipt of Settling Defendant’s Statement of Posmon submmcd
pursuant to Paragraph 27.a, the Duector_ o.f the Superfund Division, EPA Region IX, will i issue a
fina] decision resolving the dispute. The Sﬁperﬂmd Division birector‘s decision shall be binding
on Settling Defendant unlesa, within 10 days of rereipt of the decision, Settling Dcfendant files
with the Court and serves on the United States'2 motion for judicial review of the decision,
setting forth the matter in dispute, the efforts made by the parties to resolve 11, the relief
requested, and the schedule, if any, within which the disputc must be resolved to ensure orderly
implerentation of the Consent Decree. The United States may file a response to Scutling
Defendant's rnotiém. ' e

c. The invocation of formal dispute resolution procedures under this Section

Consent Decree : -14.-
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shall niot extend, postpone, or affoct in any way any oi:ligan'on of Settling Dcfeﬁdant under tis
Consent Decree, not directly in dispute, unless EPA or the Court agrgesother\vise, Stipulared
Penalties with respect to the disputed matter shall continue to accrue, but payment shall be_s:gyed
pending resolution of thc'd_isputc. 23 provided in Paragraph 37. Notwithstanding lhc' stay of
payment. Stipulated Penalties sha;ll accrue from the first day of; nonconlablinice with imy :
applicable provision of this Consent Decree. In the event that Settling Defendant d_bes not
prevail on the disputed issue, Stipulated Penalties shall be assessed and paid as provided in
Section XI (Stipulated Penalties). ; -

| X1, STIPULATED PENALTIES

.28, Ifany amounts due under Paragraphs 21.a and 22.a are not paid by the required
date, Settling Defendant shall be in violation of this Consent Decree and shall pay, as a stipulated
penalty, in addition to the interest required by Paragraph 24, 55,00011'01'- each day that payment is
late. . . . -
29.  Stipulated Penalty Amounts ~ Work
The following Stipulated Penalticé shaﬂ accrue per violation per day for failure to timely

perform any routine or emergency maintenance work required under the SOW;

Penalty Per Violation nggay_ o iod pf X iance
si000 - 1" through 4% day
$2,000 | 15™ through 30" day
$3,000 31" day and beyond.

30. ipu epa 0 - ) |

- The following Stipulated Pcnalties shall accrue per violation per day for failure to submit

timely or adequate reports pursuant to Paragraphs 8, 9, 17, and 18:

Penalty Per Violation Per Day Period of Noncompliance
$500 - 17 through 14® day
$1,000 - 15™ through 30 day
$1,500 | | 31 day and beyond..

Concent Docree : -15.-
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31.  Inthe event that EPA assumes performance of a portion or_ all of the Work
pursuant to Paragraph 45 of Section XTI (Work Takeover), Sénling Defendant shall be liabie for
a; stipulated penalty in the amount of $50,000.

32.  All penaliies shall begin to accrue on the day after the complele pecfonmance s
due or a violalion occurs and simgll continue to accrue fhm:_: gh the final day of the correction of
the noncompliance or comp]etioﬁ of the activity. HEWever, Stipulated ffénaiﬁ_ees shall not accrus:.
(1) with respect to a deficient submission under Section VIII (EPA Approvél of Plans and Other
Submissions), duﬁﬁg the period, if any, beginning on the 31“‘ day after JEPA’S receipt of such
submission until the date that EPA notiﬁé Setling Defendant of any deficiency; (2) with respect
to a decision by the Director of the Superfund Division, EPA Region IX, under Paragrapﬁ 27b of
Section X (Disputﬁ Resolution), during the period, if any, beginning on the 21st day after the date
that Settling Defendant’s Statement of Position is received until the date that the Director issucs a
final decision regarding such-dispute;- or (3) with respect to judicial revlew by this Court vl any
dispute under Sectivn X (Disputc Reaolution), during the peniad, if‘ﬂn-y, léeginhing on the 3]st
day a&er the Conrt's receipt of the final submission regarding the dispute unti! the date that the
Court issues a final decision regarding such dispute. Nothing herein shall prevent the
simultaneous accrual of separate penalties for separate violations of this Consent Decree. .

33. All penalties accrumg under this Scutivn shall be duc and payable to the United
Stntes w 1tb.m 30 days of Settling Defendant's reccipt from EPA of a demand for ‘payment of the
penalties, unless Settling Dt_:fendant invokes the dispute resolution prqcedures under Section X
(Dispute Resolution). All payments to EPA under this Paragraph shall be identified as
“Stipulated Penalties” and shall be {ﬁadc by certified or cashier’s check made payable to “TPA
Hazardous Substance Superfund.” The check, or a letter aceompanying the check. shall
reference the néme. and address of the partj;' making payment, the Site name, the EPA Region and
Site Spill ID Number 0989PS01, DOJ Case Number 90-11-2-467/5, and the civil action number

of this case. Settling Defendant sball send the check (and any accompanying letter) to:

EPA - Cincinnat Accountiog Opcrations
P.O. Box 371099M

Pittsburgh, PA 15251

Attention: Region 9 Superfund Sitc Collections Officer

-

Consent Decree ™~ ' -16-
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Orifby ovemight'mail, then to:

Mellon Client Service Center

Attention : Government Supervisor (371099)
Ronm 0690 .

500 Ross Street

Pittsburgh, PA 15262

Phone # 412- 234-5805

34, At thé time of cach payment of a Stipulated Pmaliy, Scfﬂing Dcfcndemt 5hu1—1 aiso
send notice that such payment has been made to EPA and DOJ in accordance with Section XVIJ
(Notices and Submissions) . Such notice shall reference the _EPA Region and Site/Spill Id
Number 0989PS01, DOI Case Number 90-11-2-467/5, and the civil action number of this case

35.  Payment of Stipulated Penalties shall not excuse Settling Defendant from any
payment required by Section IX or from perforiuance of any other mqu‘i:je.ments of this Content
Decree. | .

36.  Stipulated Penalties shall accrue as provided in this Paragraph regardless of
whether EPA has notified Settling Dcfmdﬁnt of any violation or made & demand for payment,
but need only be paid upon demand,

37.  Stipulatcd Penalties shall continue ta accrue as pmwded in Paragraph 32 during
any dispute rcsolunon penod but need not be paid until the following: -

a. 1f the dispute is resolved by agreement or by a decision of EPA that 1s ot
appealed to this Court, accrued penalties determined to be owing s_!hall be paid to EPA within | 5
days ot the agreement or the receip( uf EPA's decision or order;

bh. if the dispute is appealed to this Court and the Umted States prevails in
whole or in part, Settling Defendant shall pay all accrued penalnes determmed by the Court to be
owed to EPA within 60 days of receipt of the Court's decision or order, exccpt as provided in
Paragraph 37.¢, below;

c. if fhe District Court's deci.qidn is appealed by' any Party, Settling
Defendant shall pay all accrued penalties determined by the District Court to be owing 10 the

United States into an intcrest-bearing escrow account within 60 days of receipi of the Court's

Cuasent Deeree ) - -17 -
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decision of order. Penalties shall be paid into this account as they contim"xe to accrue, at least
every 60 days. Within 15 days of receipt of the final appellate court decision, the cscrow agent
shafl pay the balance of the account to EPA or to Settling Defendant in accordance \ﬁth the
Court's mandéte. |

38 If Settling'Defendant fails to pay Stipulated Penalties when due. the United States
may institute proceedings to collect the penalties, as well as Interest. | Settlmg Deféndantj shall
pay Interest on the unpaid balance, which shall beginl to accrue on the dalc demand is made
pursuant to Paragraph 33. ' |

39.  Ifthe United States biings an action to enforee this Consent Decree, and the
United States prevails in such action, Settling Defendant shall r_eimbursc the United States for al!
costs of such action, including but not limited to costs of attorney time.

40. Payments made under this Section shall be in addition to any other remcdies or
sﬁnctions available to Plaintiff by virtue of Séming Defendaut’s failure to compiy with the
requitements of this Coneent Decree. L |

41. Nothing in this Consent Decree shall be con-strued as prehibiting, altering, or in

any way limiting the ability of the United States to seek any other remedies or sanctions available

by virtue of Settling Defendants' violation of this Consent Decree or of the statutes and

regulations upon which it is bused, including but not lim‘iied to penalties pursuant to Section 122
(1) of CFR CLA; provided. however, that the United Stétes shall not seek civil penalties pursuant
to Section 122 (1) of CERCi.A for any violaﬁoﬁ for which a stipulated penalty is provided herein.
except in the case of a willful violation of the Consent Decrec. '

42.  Notwithstanding any other prdvisiun of this Section, thé _ﬁnited States may, in its
unrevicwable discretion, waive payment of any portion of the Stipulated Penalties that hévc
accrued pursuant to this Consent Decree,

XI1. COVENANT BY PLAINTIFF
43.  Covenant Not to Sue Settling Defendant by United Statgs. Except us specifically

provided in Section XINI (Reservation of Rights by United States), the United States covenants

not to sue or to take administrative action against Settling Defendant pursuant to Sections 106

Cnncent Decree : - 18-
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and 107(a) of CERCLA, 42 11.8.C. §§ 9606, 9607(a), or pursuant to Section 7003 of RCRA. 42
U.S.C. § 6973, with regard to the Site. This covenant not to sue shall takc effect opon receipt by
EPA of all payments from Settling Defendant ye'quircd by Paragraph 21.8.of Section IX (Payvment
of Response Costs) and any amount due under Sec_tiqn X1 (Stipulated P-gqalties). This covenant |
not to sﬁe is conditionicd upon the sé@i;{nctory performance by Settling Defendant of its |
obligatinns under this Conseﬂt De&eg. This covenant not to sue extends only to Se'tt_h'_r;g
Defendant and does not extend to any othert person.
XII1. RESERVATION OF RIGHTS BY UNITED STATES
44, MQ@M@W The Umted Statcs reserves, and
this Conscnt Decree ic without prejudice to, all rights against Settling Defendant with respect to
all matters not expressly included within the Covenant by Plaintiff in Paragraph 43
Notwithstanding any other provisiohiojfthis Consent Decree, the United States reserves ali nghts
against Settling Defendant with resp;;;g to:
a. claims bayed on a failurc by Settling Defendant to meet a requirement of this
Consent Decree; B
b. criminal liability;
c. liability for damages f'or injury tb, destruction of, or loss of natural resources,
and for thc costs of any natural resource darnage Bsscssmcnla
o d llabﬂﬂy based upan Qenhng Defendant’s u-ansportauon, treatment, storage, or -
dlsposal or the arrangement for the transportatmn trcatment, storage, or disposal, of a hazardous
substance or a solid waste, at or in connection with the Sitc, after signature of this Consent
Decree by Settling Defendant,
¢. liability aiising from the paat, precent, or future disposal, release or threat of
release of a hazardous substance, pollutant, or contaminant, other than at the Site.
44.] Notwithstanding any other provision of this Consent Dbcroc the Unjtcd-s-tates N
reserves, and this Consent Decree is without prejudice to, the rightto institute procecdings in this
action or _in_a' fncw action, or to is_sue an administralive order, seeking to compel Settling

Defendant (1) to perfarm response actions relating to the Site, or (2) to reimburse the United

Consent Deerce . -19-
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States for additional costs of response if:

(i) - conditions at the Site, previously unknown to EPA, are dxscovered or

(ii) . information, previously unlcnown to EPA, 18 recerved, in wholc or in pait,
and EPA determines that these previvusly unknown conditions or mfonnahon together with any
other rclevant information, indicates that the rcmodtal actions speclﬁad in thc RODs are not
protective of human hcalth or the erivironment. | -

44.2. For purposes of Paragraph 44.1, the information and the tonditions known to EPA
regarding the Site shall include only that information and those conditions known (v EPA as of
the date of issuance of the most tecent Five-Yca.rl Review Report for the Site. dated September _
27, 2000, and as set forth in the September 27, 2000 Five-Year Review Report, in the RODs for
the Site, and in the administrative record supporting the RODs. '

. Work T al\eov;( In the event EPA detcrmines that Sctt]mg Defendant has ceased
implementation ot any portion of the Wuik, is seriously or repeatedly deficient or late in its
performance of the Wark, or is implementing the Work in a ma.ﬁner th';tmay cause an
endangerment to human hcé]t_h or the environment, EPA may assmhe the performance of all or
any portions of the Work as EPA determines necessary. Scttling Defendant may invoke the
procedures set forth in Section X (Dispute Resolution) to dispute EPA’s determination that
takeover of the Work is warranted under this Paragraph. Costs incurred by the United States in
performmg thc ‘Work pursuant to this Paragraph shall be consldered F uture Response Costs that
Sertling Defendant shall pay pursuant to Section IX (Payment for Response Costs)..

46.  Notwithstanding any other provision of this Consent Decree, the United Staics
retains all authority and reser-vc's all righfs to take any and all response'acﬁons authorized by Jaw.

~ XIV. COVENANT NOT TQ SUE BY SETTLING DEFENDANT
_ ' .47. Settling Defendant covenants not to sue and agrees not to assert any claims or
causes of action againsi the United States, or its conﬁactors or employees, with respect to the Site’

or this Consent Decree, including but not limited to:

8. any direct or indirect claim for rmmburscmem from the Hazardous Substance

Superfund based on Sections 106(‘0)(2), 107, 111, 112, 0r 113 of CERCLA, 42U.S.C. §§

Consent Decree ) . -20-
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0606(b)(2), 9607, 9611, 9612, 9613, or any other provision of law;
b. any claim an'sing out of response actions at or in connection with the Site,

including any claim under the United States Constitution; the Tucker Act, 28 U.S.C. § 1491. the

-'Equal Access to Justice Act, 28 U.S.C. § 2412, as amcnded; v: at cmﬂmc}ﬁ‘law; or

c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607, 96"13, relating to the Site. . ' |

48.  Except as provided in Paragraphs 50 and 54, these cc;vena.nts not to sue shall not
apply in the event the United States'bﬁngs a cause of action or issues an order pursuant to the
rescrvations set forth in Paragraph 44 (b) (c), or Paragraph 44.1, but onlyto the extent that
Settling Defendant’s claims arise from the same response actlon, response oosts or damages that
the United States is seekmg pursuant to the applicable reservation. «

49.  Nothing in this Consent Decrec shall be deemed to constitute approval or
preauthorization of a claim within the @caning of Section 111 of CERCLA 42U.5.C. £ 9611, or
40 C.ER. § 300.700(d). | o o

50.  Serttling Defendant agrees not to assert any claims and to waive all claims or causes
of action that it may bave for all matters ;élan'ng to the Site, including for contribution. against
any person that has cntered into a final CERCLA § 122(g) de minimis sett!en;ém with EPA with
respect to the Site as of the Erfecti've-Dratc of this Coneent Decree. Tlus wajver shall not apply
with x;espu-'.t tn any defense. claim, of cause of action that Settling Defendarit may have against
any person if such person asserts a claim or cause of action relating to the Site against Settling
Defendant. _ _ : |
XV. EFFECT OF SE1JLEMENT/CONTRIBUTION PROTECTION

- 51.  Except as provided in Paragraph _50. nothing in this Consent Decree shall be N
construed to create any rights in, or grant any cause of action to, any person not a Party to’
this Consent Decree. The preceding sentence shall pot Ec _conétrued to waive or nulilify any
rights that any person not a signatory to this Decree may have under applicable law. Except
as provided in Paragraph 50, the Darties each expressly reserve any and all rights |

(including. but not limited to, any right to contribution), defenses, claims, demands, and

Crnsent Decrae <21
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causes of action that each Party may Havc with respect to any matter, t__rqtj;séction, or
occurrence relating in any way to the Site against any person not a Par&éhercto.

52.  The Parties agrée, and by cnteﬁng this Consent Decree this Court finds, that
éettling Defendant is entitled, as of the date of entry of this Cunsent Decree, to protection
from contribution actlons or claims as provided by Section 113(f}(2) of CERC‘LA 42
U.S.C. § 9613(f)(2), for "mattcrs addressed”’ in thxs Consent Decree. The “matters

F A

addressed” 1n this Consent Decree are all response actions taken or to be taken and al!
Tesponse costs incutred or to be incurred, at or in connccuon with the Snte, by the United
States or any other person. The “matters addrossed” in this Conscnt Dcorcc do not mcludc
those response costs or response .actions as to which the Uruted States his Teserved its
rights under this Consent Decree (except for claims for failure to comply with this Decree),

in the event that the Umted States asserts rights against Settling Dcfcnda_nt coming within

"|ithe scope of such reser vauum

53, . Settling Defendant agrees that, w1th respect to any suft of-clmm for
contribution brought by it for matters related to this Consent Decree, it wﬂl notify EPA and
DOQJ in writing no later than 60 days prior to the initiation of such suit or claim. Scutling
Detendant aléo agrees that, with respect to any snit or claim for contribul_iion Brought

against it for matters related to this Consent Decree, it will notify EPA aﬁd DOJ in writing

shall notify EPA and DOJ within 10 days of service or receipt of any Mcrnon for Summary
Judgmcnt and within 10 days of receipt of any order from a court settmgz case for tnal for
matters refated to thls Consent Decree. _5

54, Inany subsequent administratii'e ot judicial pmccedi;xg iﬁ:itiated by the
United Statcs for injunctive relief, recovery of response costs, or other rehef relating to the
Site, Settling Dcfendant sha.ll not assert, and may not maintain, any defeﬂse or claim based
upon the principles of waiver, res Judicata, collateral estoppel issue pncclumon claim-
splitting, or other defenses based upon any contcntion that the claims rai:ged by the United

States in the subsequent procecding were or should have been brought‘iif the instant case;

Consert Decree - -22-

wuhm 10 days of servu:c of the complamt or clalm upon it. In addition, Scttlmg Defendant




10
11
12
13
14
15
16
17
18

18

20

21

22

23

24

25
26
27

28

provided, however, 1ha£ nothing in this Paragraph affects the enforceability of the Covenant
by Plaintiff set forth in Section XTI. ; |
' " XVI. RETENTION OF RECORDS

55.  Until 3 years after the entry of this Cunsent Decree, Saﬂi:{é Dcfendant shall
preserve and retain all records, reports. or information (hereinafter mfcrrﬁ:d to as ‘‘records’)
now in its possession or Eontrol or which come into its possession or-coiﬁol that relate in
any manner fo response actxons taken at the Site or the liability of a.ny pcrson for response
actions or response costs at or in connection with the Site, regardless of any corporatc
retention policy to the contrary. | _
56. Afterthe conclu§ion of the 3-year document retention périsi:éd set forth in the .
preceding Paragraph, Settling'Defendan't’ shall notify EPA and DOJ at least‘90 days prior to
the destruction of any records and, upon request by EPA or DOJ, Setthng Defendant shall
deliver any such records 1o EPA Settling Decfendant may assert that c:rm.in records are
privileged under the attomey-client privilege or any other privilege m_cgg?;:z_ed by federal
law. If Settling Defendant asserts such 2 privilege, it shall provide Plainﬁfff with the
following: 1) the title of the record; 2) the date of the record; 3) the name, title, affiliation
(e.g., compa'ny or firm), and address of the author of the record; 4) the name and title of
each addressee and recipiernt‘ 5) a description of the subject of the reoord, and 6) the
privilege asserted. 1fa claim of pmn]cgc applics only to a portion of a rebord, the record
shall be provided to EPA in redacted form to mask the prmleged mformﬁnon only.
Settling Defendant shall retain all records that it claims to be privileged u?ml the United
States has had a reasonab(c opportunity o dispute the priviicge claim andi iy such .diSpulc
has been resolved in Settling Defendant’s favor. However, no rccords crcated or generated
pursuant to the rcqutremcnts of this ot any other settlement with thc Umted Statcs shall be
withheld on the grounds that they are privileged. [

57. Settling Defendant hereby certifies that, to the best of its Elmowlcdgc and
belief, after appropriate inquiry, it has not since notification of potential liability by the

United States or the State or the ﬁling of suit against it regarding the Sitei altered,

Consent Deeree : «23-
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mutilated, discarded, destroyed or otherwise disposed of any records, mfonnabon or
reports relating to its potential habmty regardingithe Site which are the sole record of
factual information, except as such documents ar destroyed or altered i tq

the ordinary course of Settling Defendants' business and in éomplinnbc w:xth State and

federal law, and that no such records have been destroyed. for an nnpmper purpose.

for information pursuant 1o Section lU4(e) and 122(e) of CERCLA, 42 U.S.C. 9604(c),

9622(e), and Section 3007 of RCRA, 42 U.S.C. § 6927.
XVII. NOTICES AND SUBMISSIONS

58.. Whenever, under the terms of this Consent Decree, notice i5 required to be
given or a document is requii'ed to be sent by one Party to another, it shall be directed to the
individuals at the addrcsses spcc—iﬁcd below and, as to the Settling Dcferid&iit, to the
indwzdual specified by Settling Defendant as the agent authorized to accept service
pursuant to Section XX, unless those individuals or their successors give noncc ofa
change to the aother Parties in writing. Written notice as specified herein shall constitute
complete satisfaction of any written notice requirement of the Consent Decree with tespect

to the United States, EPA, DOJ, and the Scttling Defendant, respectively. |

1As to the Unjted States: _ ;
As to DOJ: o B - ':

Chiet, Environmental Enforcement Section : _ :
Environment and Natural Resources Division o
17 S. Department of Justice (DJ # 90-11-2-467/5) oo
P.O. Box 7611 .
Ben Franklin Station

JWashington, D.C. 20044-7611

Matthew A Fogelson . . : |
Trial Attorney . : -
Environmental Enforcement Section iR
Cnvironment and Natural Resources Dw1s1on ' i

U.S. Department of Justice _' '
301 Howard Street, Suite 1050 : . s
San Francisco, CA 94105

Cons&t Decree -24 - . 'i
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10

11
12

13

15

16

17

L8

18

20

21
22

24

25

.26

28

175 Hawthome Street

stol

Ann C. Chan

Assistant Regional Counsel .
Office of Regional Counsel (ORC-3)
U.S. CPA, Region IX

75 Hawthome Street

San Francisco, CA 94105

Shiann-Jang Chem

Remedial Project Manager .
Superfund Division (SFD-7-1) '
U. S EPA, Region IX '

San Francisco, CA 94105

Willjam Hanamoto -

Policy and Management Division - Superfund Accounting .—
U.S. EPA, Region IX B
75 Hawthomne Street . -
San Francisea, CA 94108 - o _ !

Joe Schmidt °

Regional Financial Management Ofﬁccr (PMD- 5)

U.S. EPA, Region IX _ o

75 Hawthomne Strect ' .o

San Francisco, CA 94105 B
. l

XVIIIL. TENTION S

59. This Court shall retain jurisdiction over this matter for the pﬁiposc of
o at

interpreting snd enforcing the terms of this Consent Decrec. i)

XIX. [NTEGRATION/APPENDICES
| _ 60 Thxs Consent Decree and its appendlccc constitute the final, éomplete and
exclusive egrecment and understanding among the Pa.m:s with respectto‘the settlement
cinbudied in this Consent Decree The Parties acknowlcdge that there areno

representati ons agreements, or understandings relating to the settlement. q.ther than thase
[ . .

cxprcssly contained in this Consent Decree. The follomng appendxm are attachcd to and
RS

T

incorporated into this Consent Decree:

“Appendix A” is a map of the Property,

T

“Appendix B”' is a map of the Site;
. “Appendix C” is the SOW;

Consent Decree -25-
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“Appendix D" is the Covenant to Res@'ct Use of Propcrt):!, Environincntal
Rcstn'ctioﬁ. ' -
XX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
61.  This Consent Decree shall be lodged with the Cout for a ;ﬁiod of not less
than 30 days for public notice and comment and for opportunity for & pubhc i1earing
pursuant to Section 7003(d) of the Resources Conscrvanon and Recovety Act, 42 U.SC. §
6973(d). Thc United States reserves the right to wlthdraw or withhold 1£s consent 1( the
comments regarding the Consent Decree disclose facts or considerations !whlch indicate
that this Consent Decrea is inappropriate, improper, or madequate Sottlibg Dcfcndan*
consents to the entry of this Conscnt Dectee without further notice. =~ , '
62.  If for any reason this Court should declme to approve ;h@qéansem Dectee in
the form presented, this agreement is voidable at the sole discretion of aanarty and the

terms of the agreement may hot be used as evidence in any lidgarion ben_#écn the Parties,
cl

XxI. SIGNATORIES/SERVICE i

and the Assistant Attomey General of the United States Department of Jli;stice certify that
. i
they are authorized to enter into the terms and conditions of this Consent Decree and to

gxecute a_nd legally hind the Parties they represent to this document, %

by this Court or to challenge any provision of this Consent Decree, unlessl) the United States'

has notzﬁcd Setthng Defendant in wmmg that it no longcr supports emry»of the Consent

Decree. - :
65. Settling Defendant shall identify, on the attached signatuﬁ:% page, the name
and address of an agent who is authorized to acccpt service of process by ,‘mall on its behalf
with respect to all matters aﬁsing uhdcr or relatin'g.to this Consent Decreé. Settling
Defendant hercby agrees to accept service in that manner and to waive th'é formal écrvice_ _
requirements set forth in Rules 4 and 5 of the Federal Rules of Civil Proc|edure and any

applicable io_c_aJ rules of this Court, including but not limited to service 'o';éa summons. The

Consent Decree . -26- l

63.  The undersigned representative of Settling Defendant to this Consent Decree |

64.  Settling Dcfendant hercb) agrees not to oppose entry of th&s Consent Decres
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XXII. FINAL JUDGMENT

judgment as a final judgment under Fed. R. Civ. P. 54 and S8.

Parties agree that Settling Defcndant need not file an answer to the Cori_zp'laint in tiis action "

unless or until the Court expressly declines o enter this Consent Deéres.

66.  Upon approval and entry of this Consent Decree by the Com, thi; Consent
Decree shall constitute the final judgment between the United States and%Settling

Defendant. The Court finds that there is no just reason for delay and the_xi._zfore eniers_this _

i ———

i

i
1
i
i

SO ORDLRED THIS __ DAY OF

Consent Decree ‘ -27-
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Date: 5 /G/0S

Consent Decres

Washington, D.C. 20530

A. FOGELSON

Trial Attomey
Environmental Cnforcement Section

U.S. Department of Justice
301 Howard Street
San Francisco, CA 94105

-28-

THE UNDERSIGNED PARTILS cnter into this Consent Decrer in the mmcr of m;nd

States v, The Newark Group, Inc., (N.D. Cal.) relating to the [nrentz Superfund Site.

For THE UNITED STATES OF AMERICA

| KE]..L"::I'iAJ J'oéx-m; !‘E“]Is'mo '
Acting (Assistant Attomey General

_ Environment and Natural Resources Dmémn |
U.S. Department of Justice -

i

l

!
Environment and Natural Resources Divisilbn

|

|
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Director, Superfind Division

75 Hawthorne Street .
San Prancisco, CA 94105

wc:cn

Assrs/ tant Remonal Counsel :
S Environmenial Protcction Agency, R

75 Hawthome Street

San Francisco, CA 94105

Consent Decree . L - 29. -

. L i
Date: 5-) 4‘05 : g%w Zt'étﬁ .'
TAKATA !

U.S. Environmental Protection Agcncy, Reglon IX

,ngn IX
!
|
I
|
3
1
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For Settling Defendant 1HE NEWARK GROUP, INC.

el s [l ol

Consent Decree

Title: pﬂ#cgw\l CEO _

ll

Agent Authorized to Accept Service on Behalf of Abové-;igamed Party: |

Name: ?]()Hﬂ@(; Z; 10Ci, Esa.
Title: .Weu Sannd

Addféss: 5 VM6 ST vVE .

%fs_sma_,_ual__a:ow' |
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~ will review the protectjveness of the selected remedy at lcast once every five

- the Site remedy.

A. INTRODUCTION

This Statcment of Work (“SOW™) rclntcs to the Lorentz Barrel and Dmln Superﬁmd Site
in San Jose, California (“the Site’). The purpose of the SOW is to outline the tasks required of

Settling Defendant by the Consent Decree, to which this SOW is appended, wﬂh

approxmately 1. 47 acres of the Site currently owned by Settlmg Defendant

Two Records of Decision ("RODs ") were issued for the S;te

respect to the
“Property”).

ROD 1 (EPA/ROD/R09-88/023), for Site Operable Unit 2 (“OU-Z"), WLIS issued on

| September 21, 1988 and described the shallow groundwater remedy. An Exlenau

Significant Differences (“ESD”) for OU-2 was issued on April 24, 1998. The

on of
ESD explained

the decision to change the shallow groundwater remedy from the combination of Ultra

VmIet/Ox:datlon Unit (“UV/0X"") and Granular Activated Carbon (“GAC ') to
alone. C

ROD 2 (EPA/ROD/R09-93/094), for Site Operable Unit 1 (OU-1), was

26, 1993 and defined the sclected remedy for the remainder of the Site. OU-1 'JL

included the construction of a cap at the Site, maintaining the cap, and installat
of 2 soil vapor extraction system. An ESD for OU-1 ROD was issued on May

the GAC system

issued on August
smadial tasks

on and operation
29, 1998.

N £ T

Settling Defendant shall follow ROD 2 (as amended by the ESD for RGD 2), this SOW,
the Consent Decree to which this SOW is appended, and any applicable guidarice, including
guidance provided by Region 9 of the U.S. Environmenta] Protection Agency d‘.'EP_A“), in
implementing the maintenance requirements with respect to the concrete and adphalt caps on the

Property (hereinafter referred to as the “Caps™).

In accordance with Section 121(c) of the Compréhehsive Environm
Compensation, and Liability Act of 1980, as amended (“CERCLA"), 42 U.S.

Response,

.§ 9621(c), CPA

: Such review

will include review of institutional control mcasurcs and long term operation and mamtenance of

B. GENERAL PROVISIONS

1. Definitions

Unless otherwise expressly provided herein, terms used in this Statement of Work that are

dcfined in the Consent Decree, in CERCLA or in the regulations promulgated
shall have the meaning assigned to them in the Consent Decree, CERCLA or i

under CERCLA
n such regulations.

I

Page2of 6




2. EPA Approval S S

EPA approval of any submittals does not constitute a release of responsi Lxhty by Setthing
Defendant for inspections and work to be performed pursuant to this SOW. - .| _

3. Notification

Settling Defendant shall notify the CERCLA lead agency, in writing, of Lny future
intentions to cease operations for reasons other than approved scheduled maintc'.Jna_ncc o1
unforseen emergency (such as earthquake or fire), at least 14 days in advance-of ceasing
opcrations. .

. 4. Coordination with othef Eederal, ,Staite; and Local Agencies :'- -

Wy

Settling Defendant shall contact all appropriate federal, state, and local agencies with
regulatory authority to determine requirements related to the Property and the idtended usc of the
Property. Settling Defendant shall furnish 2 copy of all correspondence and sublfittals relating to
environmental regulatory compliance made to federal (except EPA correspo ce), state, and
local agencies to EPA and the Califomia Department of Toxic Substances Control (“DTSC") in a
timely manner. In addition to environmental regulatory compliance, the SealinkiDefendgnt shall
provide copics of building permit applications and other permits for operation df facilities at the
Property to FPA and DTSC. o ' o

5. Proposed Changes or Alterations to the Eiiéting Concrete and Asphalt Caps

] Settling Defendant must contact EPA and DTSC in the planning stagh .Ehnnges n the
use of the Property, construction of new buildings, modifications of the Capy, gubsurface
drilling/excavation, or well installation activitics are planned. Settling Defendant must submit a

 description of the intended change to EPA and DTSC and receive written approval prior to
 initiating work. Depending on the nature of the proposed change, EPA and DTSC may require a

submitial uf detailed plans and documentation for review and approval.

C. WORK TO BE PERFORMED
1. Routine Maintenance of Concrete and Asphalt Caps
On an on-going basis: _ - -

~a Settling Defendant shall repair or reseal the Caps in are.ls where the
pavement has cracked. o

b. If heavy equipment will be used on any portion of the Caps, Settling
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A

the size of the pothole or breach. - _ . !

Defendmt shall confirm that such portion of the Caps has adequate strength fo. pport the.

loading of heavy equipment.

or other type

c.  Settling Defendant shall repair any potholes, distressed ar
regardless of

of breach in the Caps within two weceks of the formation of such pothole or

P I

d. Settling Defendant shall immediately install a temporary barrier over any
pothole, distressed area, or other type of breach in the Caps and such tempmaimrier must
effectively prevent dust or soil mlgrauon and prevent human contact with the soils. Such
temporary barriers shall remain in place until the Caps are effectively repaired. | Any excavated or
repaired area shall be restored to pre-excavation thickness of the concrete and/dr'asphalt so that
the excavated or repau'ed area is level and flush with the surrounding Cap. :

o~ djE g

2. Inspections of Concrete and Asphalt Caps

a. Settling Defendant shall conduct a visual inspection of tﬂ Caps every (i)
June, (ii) September, and (ii1) in #ach month fram Qrtoher thrangh the ﬁ'ollmmﬂgMarrh and
provide & status report (“Routine Status Report™) to EPA and to DTSC within 30 days after each
such visual inspection documenting, at 2 minimum, the condition of the Caps, including a
description of any cracks, breaches or other maintenance concems. EPA may z&jnst the schedule
for the submission of Routine Status Reports based on the actual use of the Property and the
performance of the Caps. The initial Routine Status Report shall be submitted within ninety (90)

~ days of the Effective Date of the Consent Decree. Routine Status Reports may be submitted in

clectronic format.

b. Oue year from the Effective Date of the Consent Decree;4nd every two
years thereafter, 2 complete inspection of the Property shall be made jointly‘f:i : e facility
manager end a qualificd engincer. The joint inapection should identify any nee
lmprovements above and beyond normal pavement maintenance which are: naclusaxy to
minimize the potential for distress to the Caps with the gaal of mamrammgfhé’mtfgnfy nf the

Caps. Settling Defendant shall submit to EPA and to DTSC a written report certified by the

qualified engineer (“Joint Inspection Report™) summarizing the finding of the joint inspcction,
mcludmg any inspection photos of the Property which should be included as nécessary Ata
minimum, the report shall include the field observations, conclusions, recommended work tasks
and the schedule for work that shall be performed to maintain the Caps. In any month in .vhlch a
Joint Inspection Report is submitted, no Routine Status Report need be submitted.

3. Emergency Maintenance of Concrete and Asphalt Cups
In the cvent of a catastrophic event such as an earthquake or break of subsurface utility
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" D. OTHER SUBMITTALS

pipclincs, Scttling Defendant shall immediately conduct e thorough mvcsugnmi of the Preperty
and notify EPA and DTSC within forty-eight (48) hours after such event to- isdias the condtion
of the Caps. Settling Defendant shall submit an incident report to EPA and DTSC within two
weeks after each such event. In the event the Caps are significantly impacted, within 30 days
after the event, Settling Nefendant shall submit a propnsal to EPA and DTSC, for review and
approval, des¢ribing the actions which will be requlred to repair the Caps and sptting forth a
schedule for the repair work. , - .

Within ninety (90) days of the Effective Date of the Consent Decree, Settlirig Defendant
shall submit a Property Maintenance Plan to both EPA and DTSC. The Property Maintenance
Plan shall include a Routine Property Maintenance Section and an Emergei‘x’:y: esponse Scction.

ek
e
4 Ly

1. Routine Property Maintenance Section

“The Routine Property Maintenance Section of the Property Maintenance Plan, at a
minimum, shall include a map of the Property, contact information for relevant personuel; a
schedule and description of inspection and maintenance wotk to be performed; qnahﬁcat: ons of
inspection personnel: a sample form for the Routine Status Report which shou
section for the description of any maintenance work performed since submissi
Routine Status Report; any existing maintenance or repair records generated pfior to the
Effective Date of the Consent Decree; a sample form for the Joint Inspection Réefioit; a

- description of record keeping practices relevant to maintenance of the ,and health

safety, and reporting protocols with respect to repairs of the Caps. The

Maintenance
Plan should be dated and referenced by version number. .

2. Emergency Response Section

The Emergency Resporisc Section of the Property Maintenance Plan, 3 fiminimmn, shall - -

~ include a description of the Property and environmental contamination; maps df the Property;

emergency
Cy responsc

names and contact information for relcvant emergency response personnel (e.
contact person, Property manager, ﬁre departmem utility company); and emer
protocol.

E. CONTACTS
Whenever under the terms of this SOW notice is required to be given ﬂrndocument 15

required to be sent by one party to another, it shall be directed to the individuals at the addresses
specified below: .
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pipelines, Settling Dcfendant shall immediatcly conduct a thorough investigation of the Preperty
and notify EPA and DTSC within forty-eight (48) hours after such event to di the condition
of the Caps. Settling Defendant shall submit an incident report to EPA and DTSC within two
weeks after each such event. In the event the Caps are significantly impacted, within 30 days

include a description of the Property and environmental contaminatinn; maps q

aftcr the event, Settling Defendant shall submit a praposal to EPA and DTSC,
approval, describing the actions which will be required to repmr the Caps and
schedule for the repair work a N _

D. OTHER SUBMITTALS

" Within ninety (90) days of the Effective Date of the Consent Decree, er{m
y

shall submit a Property Maintenance Plan to both EPA and D'ISC. The Prop
Plan shall include a Routins Property Mmmenancc Section and an Emergency

1. Routine Property Mamtcnancc Sccnon

review. and

ing forth a

ing Defendant
Maintenance
nse Section.

sor)ea,

The Routine Property Maintenance Section of the Property Maintenance Plan, at a

minimur, shall include a map of the Property; contact information for relevent
schedule and description of inspection and maintenance work to be performed;

section for the description of any maintenance work performed since submissi
Routine Status Report; any existing maintenance or repair records generated
Effective Date of thc Consent Decree; a sample form for the Joint Inspection.
description of recerd keeping practices relevant to maintenance of the

pcrsonne]; a
qualifications of

inspection personnel; a sample form for the Routinc Status Report which shouldinclude »

o of the last
jor to the
it; a

j} and health,

safety, and reporting protocols with respect to repairs of the Caps. ‘Ihe Property Maintenance

2. Emergency Response Secnon

The Emergency Response Secnon of the Property antenance Plen,.a.t

Plan should be dated and referenced by version number. ]
. A

uﬁinimum, shall
fthe Property;

names and contact information for relevant emergency response personncl (e. gl;mergency

contact person, Property manager. fire department. uuhty company); and emer,
protocol.

E. CONTACTS

ncy responsc

Whenever under the terms of this SOW, notice is required to be given or a document is

required to be sent by one party to another, it shall be directed to the mdmdual
specified below:
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EPA:

DTsC:

The Newark Group, Inc.

. Telephone: (415)-972-3268

* Mr. Shiann-Jang Chern
USEPA, Region IX, SFD-7-4
75 Hawthome Street
San Franciscu, CA 94105

Mr. Ted Parks, ae

California Department of Toxic Substan

700 Heinz Avenue, Suite 200, Buildﬁ;g F

Berkeley. CA 94710
Telephone: (510)-540-3805

c/o Richard F. Ricci, Esq.
Lowenstein Sandler PC
65 Livingston Avenue
Roseland, NJ 07068
(973) 597-2463

David Asher

#s Control

o

Vice President, General Counse] and Sectétary

The Newark Group, Inc.
20 Jackson Drive
Cranford, N.I. 07016
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EPA:

DTSC:

The Newark Group, Inc.

- Mr. Ted Parks '
Califomnia Department of Toxic Substances Control

c/o Richard F. Ricci, Esq.

Mr. Shiann-Jang Chern
USEPA, Region IX, SFD-7-4
75 Hawthome Street

San Francisco, CA 94105
Tclcphone: (415)-972-3268

700 Heinz Avenue, Suite 200, BmldmgF .

Berkeley, CA 94710
Telcphone: (510)-540-3805

Lowenstein Sandler PC
65 Livingston Avenue
Roscland, NJ 07068
(973) 597-2463

David Asher :
Vice President, General Counsel and Secr
The Newark Group, Inc.
20 Jackson Drive
Cranford, N.J. 07016
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COVENANT TO RESTRICT USE OF PROPERTY

- 'ENVIRONMENTAL RESTRICTION

(Re: Northwest Portion of Lorentz Barre! and Drum Superfund Site, Ass_essbr‘s Parcel
Nos. 477-09-034 and 477-09-036)

This Covenant and Agreement ("Covenant’) is made by and between The Newark
Group, Inc. (the"Covenantor”), the current owner of property situated in San Jose,
County of Santa Clara, State of California, described in Exhibit "A", attached hereto and
. incorporated herein by this reference (the "Property”), and the Department of Toxic
T o Substances Control (the "Department"”). Pursuant to Civil Code section 1471 (c), the
= . Department has determined that this Covenant is reasonably necessary to protect
present or future human health or safety or the environment as a result of the presence.
on the land of hazardous materials as déﬁnéd in Health and Safety Code ("H&SC")
section 25260. The Covenantor and the Department, collectively referred to as the
"Parties”, hereby agree that the use of the Property be restricted as set forth in fhis '
Covenant. The Partles further intend that the provisions of this Covenant also be for the
e benefit of the U.S. Environmental Protection Agency (“U.S. EPA") as a third party

beneficiary.



ARTICLE |
STATEMENT OF FACTS

1.01. The Property, totaling approximately 1.60 acres is more particularty described -

- and depicted_' in Exhibit "A", attached hereto and incorporated herein by this reférence._

The Property Is located at 384 and 388 East Alma Avenue, San Jose, County of Santa ’

Clara, State of California. This property is more specifically described as Santa Clara

County Assessor's Parcel Numbers 477-09-034 and 477-09-036.

1.02. The Property is the northwest portion of the Lorentz Bafral'and Drum Superfund
Site (“LB&D Site™), where a drum recycling facility operated from 1947 to 1987.
Improper waste handling practices during the drum recycling operation resuited Iin
chemical contamination of the soil and groundwater at the LB&D Site. The LB&D Site
was added to U.S. EPA'S National Priorities List on October 4, 1989 (Site ID No.
200061; CERCLIS ID No. CAD029295706). Remediation at the LB&D Site is being
conducted under the authority and supervision of the U.S. EPA.

1.03. The two parcels that comprise the Property were grant deeded in 1981 and 1984
to Arata Western, which became The Newark Group, Inc. Prior to this property transfer,
a portion of the Property was used- for stockpiling drums in conjunction with the
operations of Lorentz Barrel and Drum. -In 1991, the Property was investigated as part
of the Remedial Investigatioh of the LB&D Site conducted by U.S. EPA. Thirty soil
borings were compléted on the Property to depths of approximately 5.5 feet. The

results of the sampling were summarized in the report “Remedial Investigation:

Addendum No. 2, Recycled Fibers, Inc. Soils Investigation Report” (Rl Addendum No.
2) prepared by URS Consultants for U.S. EPA and dated June 19, 1892,

1.04. Hazardous substances, as defined in HSC section 25316, CERCLA section
101(14), and 40 Code of Federal Regulations sections 261.3 and 302.4 remain on the
Property. The hazardous substances identified in Rl Addendum No. 2 inciude: 4,4-
DDT, Aroclor 1260, bis (2-ethythexyl)phthalate, and several polynuclear aromatic
hydrocarbons including benzo(a)pyrene and benzo(a)anthracene. R Addendum No. 2



indicated that the Property had concentrations of polychorinated biphenyis, pesticides,
and semi-volatile organic compounds in soil at levels exceeding the 10f risk level, and
in the case of Araclor 1260, exceeding the 107 risk level.-

1.05. The remedy selected for the LB&D Site by U.S. EPA in the Record 'of'Dec'ision
(ROD) issued on August 26, 1993 consists of groundwater and soil vapor extraction and
treatment, construction of an engineeredr cap'on the LB&D Site, except for the area
comprised by the Property, and deed restrictions. The ROD concluded that there was
minimal risk since the Property was covered with concrete or asphaltic-concrete and soil

* was not exposed. Howaver, the ROD also concluded that there could be heatth risks if

the soll were to be exposed In the future. The existing pavement and buildings on the

_ Property shall hereafter be referred to as the “Cap.” The remedy chosen by U.S. EPA

in the ROD required that deed restrictions be placed on and Five-Year Reviews be

conducted for the LB&D Site, including the Property.

1.06. The provisions, covenants, restrictions, and conditions (collectively referred to as
"Restrictions™) set forth in this Covenant are necessary to preciude potential future
users’ exposure to hazardous substances identified in Section 1.04.

ARTICLE Il
DEFINITIONS

2.01. Department, “Department” meaﬁs the California Department of Toxic Substances
Control and includes its successor agencies, if any. ' '

2.02. U.S. EPA. "U.S. EPA" means the United States Environmental Protection
Agency and includes its successor agencles, Iif any.

2.03. Qwner. "Owner" means the Covenantor, Its successors in interest, and their
successors in interest, including heirs and assigns, who at any time hold title to all or an
ownership interest in, all or any portion of the Property. '



-

2.04. Occupant, "Occupant” means Owners and any person or entity entitled by
ownership, leasehold, or other legal relationship to the right to occupy any portion of the
Property. . '

2.05. CERCLA Lead Agency. "CERCLA Lead Agency" means the governmental entity
having the désignated lead respoﬁSibility to implement response action u’nder the
National Contingency.PIan ("NCP"), 40 C.F.R. Part 300. U.S. EPAis fhe_CERCLA
Lead Agency at the timé of the recording of this instrument.

RTICLE |l
GENERAL PROVISIONS

3.01. Restrictions to Run with the Land, This Covenant sets forth protective provisions,
covenants, restrictions, and conditions (collectively referred to as "Restrictions"), subject

leased, sold, hypothecated, encumbered, and/or conveyed. Each and every
Restriction: (a) runs with the land pursuant to H&SC section 25355.5(a)(1)(C) and Civil
Code section 1471; (b) inures to the benefit of and passes with each and every portion
of the Property; (c) is for the benefit of, and is enforceable by the Department; (d) is for
the benefit of U.S. EPA as a third party beneficlary; and (e) is imposed upon the entire

~ Property unless expressly stated as applicable only to a specific portion thereof.

3.02. Binding upon ng(;s[QQqug'antg, Pursuant to H&SC section 25355.5(a)(1)(C),

" this Covenant binds all owners of the Property, their helirs, successors, and assignees,

and the agents, employees, and lessees of the owners, heirs, successors, and
assignees. Pursuant to Civil Code section 1471 (b), all successive owners of the
Property are expressly bound hereby for the beneflt of the Departmeht and U.S. EPA.

3.03. Written Notice of the Pre§§ng_e of Hazardous S_ubgtangeé, Prior to the sale, laase

or sublease of the Property, or any portion thereof, the owner, lessor, sublessor,
assignor or other transferor shall give the buyer, lessee, sublessee, assignee or other
transferor written notice that hazardous substances are located at and adjacent to the
Property, as required by H&SC section 25359.7.

“to which the Property and every portion thereof shall be improved, held, used, occupled,



3.04. Ingomoration'intg Deeds and Leases. The Restrictions set forth herein shall be

incorporated by reference in each and all deeds, leases, assignments, or other transfers
of all or any portion of the Property which are hereafter executed or renewed. Further,
each Owner or Occupant shall include i'n any instrument conveying any interest in all or
any portion of the Propérty. Including but not limited to deeds, leases, and mongages, a
notice which is insubstantially the following form:

NOTICE: THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN
ENVIRONMENTAL RESTRICTION AND COVENANT TO RESTRICT USE OF
PROPERTY, RECORDED IN THE PUBLIC LAND RECORDS ON [DATE] __, IN
BOOK __, PAGE ___, IN FAVOR OF AND ENFORCEABLE BY THE CALIFORNIA
DEPARTMENT OF TOXIC SUBSTANCES CONTROL, AND FOR THE BENEFIT OF

THE U.S. ENVIRONMENTAL PROTECTION AGENCY.

3.05. Convevyance of Property, The Owner shall provide notice to the Department and -
to U.S. EPA no later than thirty (30) dayé before ahy conveyance of any ownership
interest in the Property (excludihg mortgages, liens, and other non-possessor
encumbranceé). The Department and U.S. EPA shall not, by reason of this Covenant,
have authority to approve, disapprove, or otherwise affect proposed conveyance,

except as otherwise provided by law, by administrative order, or by a specific provision

of this Covenant.

ARTICLE IV
RESTRICTIONS

4.01. Prohibited Uses, The Propeﬁy shall not be used for any of the following purposes:

. (@)  Aresidence, including any mobile home or factory-bullt housing, constructed or

Ir_fstalled for use as residential human habitation.
(b) A hospital for humans. N
() A public or private school for persdhs under 21 years of age.

(d) A day care center for children.



(e) A public park.

4.02. Soil Management

" (a) Excepf as provided by Section 4.02(b) below. the Property shall not be usgd in .

such a way that will disturb or interfere with the integrity of the Cap installed at
the Property. '

(b) The Property shall be used and developed in a-way that preserves the integrity of

“the Cap, except that under the supervision of the CERCLA Lead Agency, the _
Cap may be removed or disturbed temporarily to install fixtures, repair or replace
the Cap or Install lmproVements on the Property. The capped soil shall not be
disturbed without a Soil Management Plan and a Health and Safety Pian
submitted to the CERCLA Lead Agency for review and approval.

(c)  Any contaminated soils brought to the surface by grading, excavation, trenching
or backfilling shall be managed in accordance with all applicable provisions of
state and federal law.

(d)  The Owner shall provide the CERCLA Lead Agency written notice at least
fourteen (14) days prior to any activities which will disturb the Cap and underlying
soils.

4.03. Prohibited Actlvities. The following activities shall hot be conducted at the

Property:

(a). Ralsihg of food (cattle, food crops).' and _
(b) - Extraction of groundwater for purposes other than site remediation

4.04. Non-Interference with Cap, Covenantof agrees:

(a) -Activities that may disturb the Cap (e.g. excavation, grading, removal, trenching,

filling, earth movement, or mining) shall not be permitted on the Capped Property
without prior review and approval by the CERCLA Lead Agency.

(b)  All uses and development of the Capped Prope&y shall praserve the integrity
and physical accessibility of the Cap.



(¢)  The Cap shall not be altered without written approval by the CERCLA Lead
Agency.

(d)  Covenantor shall notify the CERéLA Lead Agency of each of the following: (i) _th'e

type, cause, location and date of any damage to the Cap and (i) the type and
date of repair of such damage. Notification to the CERCLA Lead Agency shall -
be made as provided below within ten (10) working days of both the discovery of
any such disturbance and the completion of any'repalrs'. Timely and accurate
notification by any Owner or Occupant shall satisfy this requirement on behaif of

all other Owners and Occupants.

4,05. Access for the Degartméng. The Department shall have reasonable right of entry
and access to the Property for inspection, monitoring, and other activities consistent

with the purposes of this Covenant as deemed necessary by the Department in order to

protect the public health or safety, or the enwronment Nothing in this instrument shall
limit or otherwise affect U.S. EPA's right of entry and access, or U.S. EPA's authority to

take response actions under CERCLA the National Contingency Plan, 40 C F.R. Part ~

300 and its successor provisions, or federal Iaw

4.06. Agce§s for Implementing Operation and Maintenance. The entity or person

responsible for implementing the Operation and Maintenance Plan shall have

reasonable right of entry and access to the Property for the purpose of lmplementmg the

Operation and Malntenance Plan untll the CEVRCLA Lead Agency detennmes that no '

- further Operatlon and Maintenance Is requmed

ARTICLE V
ENFORCEMENT

5.01. Enforcement. The Department s_hall' be entitled to enforce the terms of this
instrument by resort to specific performéﬁbe or legal process. This Covenant shall be
enforceable by the Department pursuant to H&SC, Division 20, Chapter 6.5, Article 8
(commencing with section 25180). Fallure of the Covenantor, Owner or Occupant to
comply with any of the Restrictions specifically applicable to it shall be grounds for the
Department to require that the Covenantor or Owner modify or remove any



improvements ("Improvements” herein shall mean all buildings, roads, driveways, and
paved parking areas), constructed or placed upon any portion of the Property in

. violation of the Restrictions. All remedies available hereunder shall be in addition to any

and all other remedies at law or in equity, Including CERCLA. and violation of this
Covenant shall be grounds for the Department to file civil or criminal actions as provided

by law.

"ARTICLE VI
VARIANCE, TERMINATION, AND T

6.01. Variance, Covenantor, o.r any other aggrieved person, may apply to the
Department for a written variance from the provisions of this Covenant. Such
application shall be made in accordance with H&SC section 25233. Unless and until
the State of California assumes CERCLA Lead Agency responsibility for Site operation
and maintenance, no variance may be granted under this paragraph 6.01 without prior
review and prior concurrence of the variance by U.S. EPA. If requested by the
Departrhent or U.S. EPA, any approved variance shall be recorded in the land records
by the person or entity granted the variance. .

6.02. Termination. Covenantor, or any other aggrieved person, may apply to the
Department for a termination of the Restrictions or other terms of this Covenant as they
apply to ali or any portion of the Property. Such application shall be made in accordance
with H_&SC section 25234. Unless and until the State of California assu.mes CERCLA -
Lead Agency respohsibility for Site operation and maintenance, no

' termination may be granted under this Paragraph 6.02 without prior review and prior

written concurrence of the termination by U.S. EPA.

6.03. Term. Unless ended In accordance with the Termination paragraph above, by
law, or by the Department in the exercise of its discretion, after review and prior written
concurrence by U.S. EPA, this Covenant shall continue in effect in perpetuity.



a’

ARTICLEVII .
MISCELLANE

7.01. No Dedication or Taking. Nothing set forth in this Covenant shall be construed to
be a gift or dedication, or offerof a _gi__ft_or dedication, of the Property, or any portion

thereof to the general public or anyone else for any purpose whatsoever. Further,
nothing set forth in this Covenant shall be construed to effect a taking under state or

federal law.

7.02. Department References. Al references to the Department include successor
agencies/departments or other successor entity.

7.03. Regordation. The Covenantor shall record this Covenant, with all referenced
Exhibits, in the County of Santa Clara within ten (10) days of the Covenantor's recexpt o!

a fully executed original.

7.04, Notices, Whenever any person '_g'lves or serves any Notice ("Notice" as used
herein includes any demand or other communication with respect to this Covenant),
each such Notice shall be In writing and §_!1§Il be deemed effective: (i) when delivered, if
personally delivered to the person being served or to an officer of a corporate party
being served, or (li) three (3) business days after deposit in the mail, if mailed by United

_St_a_tes mall, postage paid, certified, return receipt requested:

' IT-lQ' Qwner:

Robert H. Muilen

Prasident and CEQ

The Newark Group, Inc.

20 Jackson Drive

Cranford, New Jersey 07016

Tg Department:

Barbara J. Cook, P.E., Chief .

Department of Toxic Substances Control

Northern Californla - Coastal Cleanup Operations Branch
700 Heinz Avenue, Suite 200

Berkeley, California 94710





