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Public Teleconference December 3, 2015
Oral Statement by Karen Feridun

From: Karen Feridun

Sent: Wednesday, November 25, 2015 9:53 AM

To: Hanlon, Edward <Hanlon.Edward@epa.gov>

Subject: Re: Would like submit oral comments on Docket ID No. EPA-HQ- OA-2015-0245

Here is my comment and the attachments | have stored electronically. I'll fax the others around
noon and will make sure to direct the fax to your attention.

Karen

Thank you for this opportunity to comment on the EPA’s study on hydraulic fracturing and
drinking water.

I am the founder of a grassroots organization in Pennsylvania fighting for a statewide ban on
fracking and serve on the steering committee of Pennsylvanians Against Fracking. In the former
role, I am one of a group of environmental advocates who meet regularly with the head of the
Pennsylvania Department of Environmental Protection’s oil and gas division and members of his
staff to discuss our concerns about fracking’s impacts on water.

We first called for a meeting after testimony given by the head of the Bureau of Laboratories
revealed that well owners were being provided results for only eight of twenty four contaminants
being tested thanks to the suite code used by the DEP to order tests. Suite codes are developed
internally and very informally by the DEP to standardize groups of analytes. If laboratory tests
revealed substances not part of the suite, the results were physically removed from the report
provided to the well owner. There were other problems, too. A more appropriate suite code had
been developed at DEP, but was rarely used.

Our group tried for several months to get a meeting.' Finally, soon after Michael Krancer stepped
down as DEP chief to work for a law firm lobbying for the industry, we were granted the
meeting. Since that first meeting, we have met on a quarterly basis with Scott Perry and his staff.
We have discussed a wide array of issues, many of them related to how the agency makes
determinations on fracking-related water contamination cases.

Krancer had insisted that the number of wells contaminated was zero" until a final letter he sent
to our group just before leaving office, a parting shot, if you will. In that letter, he admitted for
the first time that wells had been contaminated. He put the number at 25", At the same time, a
reporter writing for the Scranton Times-Tribune was finishing a review of letters of
determination issued by the agency. She got the documents after a protracted legal battle that
resulted in an order given to DEP by the Commonwealth Court filed in July 2012 to turn them
over." DEP claimed at the time that it was not trying to be uncooperative, but that they didn’t



maintain a database of letters of determinations and had to go rummaging through case files to
find them. Ultimately, they turned nearly a thousand letters over to the reporter. Of those, 161
were positive determinations that indicated that oil & gas activities had contaminated the water."
Last summer, a little more than a year after the story broke, the DEP published a list of 243
letters of determination on its website. The number currently stands at 261.

The Scranton Times-Tribune article describing the above is cited as:

Legere, Laura, “Sunday Times review of DEP drilling records reveals water damage, murky
testing methods”, Published: May 19, 2013, The Scranton Times Tribune, Address: | 149 Penn
Ave. | Scranton, PA 18503 | 1-800-228-4637

However, there are numerous reasons to question that number.

First, there is no complete paper trail of cases settled between well owners and drillers. Prior to a
change in regulations in 2011, permit violations were not issued. No letters of determination
were sent. In addition, well owners sign non-disclosure agreements as one of the terms of the
settlement. Because those of us following the cases in Pennsylvania knew about individual cases
before they were settled, it’s fair to say that some of the most egregious cases were the ones
settled. The industry is loathe to admit culpability, so it’s likely that if they actually settled, it
was a pretty bad case.

Second, DEP has never been able to explain its tally. We would ask for the latest count at each of
our meetings with DEP and the head of the division would shoot back, “161.” We questioned
how the number could remain the same. Had no more determinations been made on the many
unresolved cases? The reporter had found 161 positive determinations out of nearly 1,000 letters.
Many of the remainder stated that findings were inconclusive. And was he suggesting that there
were no new cases?

Third, according to the head of the O&G division, the DEP doesn’t have the resources to go back
to negatively determined cases when new science emerges that could alter the determination.

Fourth, there are no MCLs for many substances that turn up in water samples.

Fifth, testing procedures are questionable. DEP waits too long to test and so the contaminant has
dissipated by the time they test. We’ve seen examples of sloppy laboratory procedures in some
of the samples documents we’ve been given, including one where the assumption was made that
substances showed up in a sample because of the acid used to preserve samples.”!

I am no fan of regulating a practice we should stop. I follow the regulatory process as much as |
do because I’m concerned about Pennsylvanians who are being hurt today and need protection
today. But the even more compelling reason for me is that it has become clear to me that when
you have bad regulators and bad regulation, you have bad data.

The EPA was careless, at best, to make the claim of “no widespread, systemic” contamination.
Their attempt to do a prospective study was shut down by the industry. They failed to include the



cases in Dimock, PA, Parker County, Texas, and Pavillion, Wyoming. Clearly, they’re only
getting a glimpse at the situation in Pennsylvania if they’re relying on DEP data. The EPA is in
no position to assert that the problems are not widespread and systemic based on the incomplete
data they either had available to them or chose to use.

P Attachment — DEP Water Testing Meeting Letter

i Attachment — Krancer Congressional Testimony

it Attachment — Letter from Krancer

v Attachment — Commonwealth Court Ruling Legere
vV Attachment — Legere 2013

Vi Attachment — DEP Negative Determination



January 25, 2013

Secretary Michael L. Krancer

Pennsylvania Department of Environmental Protection
Rachel Carson State Office Building

P.O. Box 2063

Harrisburg, PA 17105

Re: Cancellation of meeting on DEP Water Testing and Notices of Violations Procedures
Related to Shale Gas Operations

Dear Secretary Krancer:

The undersigned organizations are extremely disappointed with the cancellation of the meeting
scheduled for January 24, 2013 with representatives of the Pennsylvania Department of
Environmental Protection (DEP) and the Bureau of Laboratories on important public health
issues. This decision was particularly unfortunate because the meeting was arranged at your
suggestion and the date set well in advance (via email on December 12, 2012). In fact, we
worked with your office for a month to develop a framework for a productive meeting. In
preparation for the meeting, we have educated ourselves about DEP’s practices and deepened our
knowledge on technical aspects of water quality testing and reporting.

In an email on January 22, 2013, Alisa Harris stated that DEP had “decided to reschedule the
meeting.” We are optimistic that this means that DEP is still interested in engaging with all 12 of
the original attendees that DEP agreed to meet with, and that your staff will move to reschedule
the meeting as soon as possible.

As you know, the meeting was to focus on DEP’s current processes for water sampling and
reporting and notices of water contamination related to oil and gas development. In a letter to
Governor Corbett dated November 14, 2012, representatives of 26 organizations (including all of
the undersigned) expressed strong concerns about these procedures, including that they lack
transparency; result in the withholding of vital data from affected households and the public;
force residents to potentially undergo prolonged exposure to contaminants that can impact
health; and delay action necessary to correct pollution of drinking water supplies.

These points were based on recent court depositions and media stories indicating that the water
test reports provided to homeowners contain results for fewer parameters than DEP’s labs
actually analyze. Subsequent review of water tests indicate that the parameters tested for are
likely insufficient given emerging knowledge on contaminants that can be related to shale gas
development. The November 14 letter also called on DEP to take action to correct procedures
that yield incomplete or inaccurate water sample data from private water supplies, and to
immediately disclose to residents who have had their water wells sampled the full results of the
tests. In addition, we requested reversal of the recently adopted DEP policy that requires
administrators to approve any notices of violation before they are issued, as this could
compromise full and timely reporting of water quality problems to the public.



Following receipt of this letter, you responded with a letter, dated November 21, 2012, offering
to have DEP staff meet with representatives of the signatory organizations. You indicated that
such a meeting would be an opportunity for “open and substantive discussion” focusing on
“information sharing.” This was precisely the spirit in which we accepted the offer to meet, as
we have been and remain eager to engage with the DEP in a transparent and professional manner
regarding issues of shared concern.

In light of this goal (and as requested by Alisa Harris while arranging the meeting), our
organizations developed a list of key questions and document requests for submission to DEP
prior to the meeting. The information we seek is necessary to carry out our work to support
communities and protect health and water and air quality in the face of gas development. Even
more importantly, many Pennsylvania residents eagerly await this information, to which they
have a right. They rely on the DEP, as a public agency, to provide a thorough and timely
response to their water quality concerns.

The list we prepared for DEP is as follows:

Documents

* The list of parameters tested for under Suite Codes 942, 944, and 946 and any ancillary
parameters tested for but not reported to homeowners.

* Manuals used to train field staff and protocols used to take water samples in the field.

* Documentation of the protocols used by the Bureau of Laboratories to ensure Quality
Assurance/Quality Control and how these are followed for each sample and generated for
resulting reports.

* Any documentation of the criteria considered by DEP to make a determination that
contamination was caused by natural gas drilling.

* Information from DEP databases on the number and type of complaints made to DEP by
private water supply owners, requests for water sampling due to possible contamination from
oil and gas activities, and cases under investigation.

* Information on how DEP has responded to these citizen complaints and testing requests and
any final determinations that have been made.

Discussion questions

* What specific parameters are tested for under each suite code? Are these parameters used
consistently or is the list of parameters under any suite code ever changed?

* When are the various suite codes applied (i.e., 942, 944, and 946, as well as any others related
to oil and gas development)? Does DEP have an established protocol for which code to apply?

* When was suite code 944 developed and used? Why hasn’t suite code 944 been used in recent
years?

* Who determines which code is applied for a particular sample (i.e., field staff, Bureau of
Laboratory technicians, or other DEP representatives)?

* Does DEP conduct any other tests routinely, regardless of the reporting code, and if so, what
happens to those data? (For example, EPA method 200.7 should generate data on at least 23
elements not included in the code 942 reports.)

* Why does the list of parameters in suite codes used by DEP differ from DEP’s own list of
“Recommended Basic Oil & Gas Pre-Drill Parameters” (2010)?
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* To what degree does DEP use emerging science about contaminants associated with oil and
gas operations to determine its testing parameters? For example, DEP’s list of “Chemicals
Used in Hydraulic Fracturing Process in Pennsylvania Prepared by the Department of
Environmental Protection Bureau of Oil and Gas Management” includes dozens of
contaminants.

* What is the DEP protocol for resampling and/or using third-party test data (such as gas
operator sampling results) in investigations prompted by a request for determination of
contamination of a private water supply by oil and gas activities?

* What specific training does DEP’s field staff receive on how to properly collect water
samples? What credentials and certification are required of DEP lab technicians?

* Do field staff and lab technicians receive any specific training on water impacts or water
testing procedures associated with Marcellus Shale drilling operations?

* What criteria in the test results would lead DEP to determine that water contamination was
caused by natural gas drilling? Is this set of criteria uniform?

* Why would DEP state in letters to homeowners that “The sample results of samples taken by
the Department did not show any evidence that your water was affected by oil and gas drilling
activities,” even if results indicate elevated levels of substances such as chloride, barium,
strontium, methane, ethane, and propane?

* Are homeowners notified when DEP tests show the presence of a contaminant above the
established Maximum Contaminant Level (MCL)?

* Who at DEP makes the final determination and how are appeals to determinations handled by
the agency?

* Why are landowners not routinely provided with the quality control/quality assurance measures
used by DEP laboratories to process samples and a full report of the raw data and findings from
DEP samples?

* What is the cost of processing the samples used by DEP and is cost a factor in deciding which
suite codes to apply?

The DEP is entrusted to oversee and regulate the oil and gas industry in a manner that protects
public health and the environment; water quality testing and enforcement are clearly a key part
of this mission. With this in mind, we respectfully request that DEP thoroughly respond to the
questions and document requests outlined above no later than February 8, 2013. We also request
that the cancelled meeting be rescheduled and include all 12 of the original attendees; we are
ready to meet immediately on these pressing issues.

Please direct all questions and correspondence to Steve Hvozdovich, Clean Water Action, at
shvozdovich@cleanwater.org or 412-765-3053, ext. 210.

Thank you for your time and consideration.
Sincerely,
Berks Gas Truth, Karen Feridun, Founder

Clean Water Action, Steve Hvozdovich, Marcellus Shale Policy Associate
Cross County Citizens Clean Air Coalition, Rebecca Roter, Coordinator



Delaware Riverkeeper Network, Tracy Carluccio, Deputy Director
Earthjustice, Moneen Nasmith, Associate Attorney

Earthworks” OGAP, Nadia Steinzor, Eastern Program Coordinator

Lehigh Valley Gas Truth, Julie Edgar, Organizer

Mountain Watershed Association, Melissa Troutman, Outreach Coordinator
PennEnvironment, Erika Staaf, Clean Water Advocate

Pennsylvania Alliance for Clean Water and Air, Jenny Lisak, Co-director
Protecting Our Waters, Iris Marie Bloom, Director

Sierra Club Pennsylvania Chapter, Thomas Au, Conservation Chair

Cc:

Governor Tom Corbett

Scott Perry, Deputy Secretary, Office of Oil & Gas Management, DEP
Michael Wolf, Acting Secretary, Department of Health

S.I. Shahied, Director, Bureau of Laboratories

Robert F. Powelson, Chairman, Pennsylvania Public Utility Commission
Eugene DePasquale, Auditor General

Kathleen Kane, Attorney General

Shawn Garvin, Director, U.S. Environmental Protection Agency, Region 3
Marjorie Hughes, Executive Director, DEP Citizen Advisory Council
Sam Smith, Speaker of the House

Frank Dermody, House Minority Leader

Jay Costa, Senate Minority Leader

Dominic Pileggi, Senate Majority Leader



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Commonwealth of Pennsylvania,
Department of Environmental Protection,

Petitioner
V.
Laura Legere and The Times-Tribune, No. 3 C.D. 2012
Respondents
PER CURIAM ORDER

AND NOW, this 25" day of October, 2012, the Opinion in the above

matter, filed July 31, 2012, is amended to reflect the following corrections.

Page 1, 4" line — Times-Tribune (collectively, “Legere”) under
the Right-to-Know Law (RTKL)"

Page 9, 3" line — Section 705 of the RTKL provides, “[w]hen
responding to a request for

In all other respects, the opinion shall remain the same.



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Commonwealth of Pennsylvania,
Department of Environmental Protection,

Petitioner
V.
Laura Legere and The Times-Tribune, : No. 3 C.D. 2012
Respondents : Submitted: June 22, 2012

BEFORE: HONORABLE BERNARD L. McGINLEY, Judge
HONORABLE MARY HANNAH LEAVITT, Judge
HONORABLE ANNE E. COVEY, Judge

OPINION BY
JUDGE COVEY FILED: July 31, 2012

The Department of Environmental Protection (DEP) petitions for review
of the Office of Open Records’ (OOR) December 5, 2011 final determination,
ordering DEP to release all responsive records requested by Laura Legere and The
Times-Tribune (collectively, “Legere”) under the Right-to-Know Law (RTKL)
within thirty days. DEP raises five issues for this Court’s review: (1) whether the
OOR erred when it concluded that Legere’s request was sufficiently specific; (2)
whether the OOR should have considered the burden on DEP to locate and produce
the records when determining whether Legere’s request was sufficiently specific; (3)
whether the OOR erred in directing DEP to produce the records when DEP had
produced evidence that it conducted a good faith search; (4) whether Section 705 of
the RTKL? excuses DEP’s obligation to produce the records; and (5) whether DEP

provided sufficient evidentiary support to assert RTKL exemptions. We affirm.

! Act of February 14, 2008, P.L. 6, 65 P.S. §§ 67.101-67.3104.
265P.S. § 67.705.



On September 6, 2011, Legere submitted requests under the RTKL to

three DEP regional offices, seeking:

All Act 223, Section 208 determination letters issued by the
[DEP] since January 1, 2008, as well as the orders issued by
[DEP] to well operators in relation to those determination
letters, as described in Section 208 of the Oil and Gas Act.
(‘If [DEP] finds that the pollution or diminution was caused
by the drilling, alteration or operation activities or if it
presumes the well operator responsible for pollution
pursuant to subsection (c), then it shall issue such orders to
the well operator as are necessary to assure compliance with
subsection (a)’).

Reproduced Record (R.R.) at 6a.
On October 13, 2011, DEP’s regional offices partially granted the
requests, providing access to some responsive records® and denied the remainder of

the requests, stating in part:

[Y]our request is denied in part because, as written, it is not
sufficiently specific.  Your request for [Section] 208
determination letters issued since January 1, 2008, and the
orders issued by [DEP] to well operators in relation to those
determination letters, fails to provide specific names,
geographic locations, well or permit numbers, and/or
complaint numbers. Absent this specific information, we
have no systematic way to search for the records that you
request.

Namely, our files are not maintained in such a fashion that
allows us to look for all Section 208 determination letters
and corresponding orders without having the specific
information identified above. Consequently, we are unable
to determine if other responsive records exist for the time
period that you have requested.

® The Northwest Regional Office conditioned production of its records upon the payment of
a copying fee, which exceeded $100.00.



Additionally, some of the records that might potentially be
included in your request may also be exempt under the
RTKL, for reasons including, but not limited to: Section
708(b)(6) — personal identification information; Section
708(b)(17) — complainant and noncriminal-investigative
information; Section 708(b)(1)(i) — personal security
information;  Section  708(b)(10)(1))(A) — internal
predecisional deliberations; and Section 708(b)(2,3) -
security information. Furthermore, records may also be
exempt as privileged under the attorney-client privilege or
attorney-client work product.

R.R. at 16a-17a. DEP’s letters from the other two regional offices contained similar
language.

By letter dated November 3, 2011, Legere appealed the three responses
to the OOR. The OOR consolidated the appeals and permitted both parties to
supplement the record. On November 17, 2011, DEP submitted a position statement
and three notarized affidavits. On December 5, 2011, the OOR issued its final
determination, finding: (1) that Legere’s appeal is denied with respect to the request
from DEP’s Northwest Regional Office, since Legere failed to pay the required
copying fee®> for the requested records; (2) that Legere’s request was sufficiently
specific; and (3) that DEP failed to establish that any exemption(s) or privilege
protects the responsive records. Accordingly, the OOR ordered DEP to provide all
responsive records to Legere within thirty days. DEP appealed to this Court. ®

DEP first argues that the OOR erred when it concluded that Legere’s

request was sufficiently specific under Section 703 of the RTKL.” We disagree.

* The affidavits contain descriptions of the manner in which DEP stores its records and
actions it took to ascertain the existence of the requested documents. The affidavits also include
assertions that the requested documents will be burdensome to produce.

> See, Section 1307(h) of the RTKL, 65 P.S. § 67.1307(h).

® “When reviewing a determination of the OOR we independently review the determination
and may substitute our own findings of fact for that of the agency. Our scope of review is plenary.”
Hodges v. Dep’t of Health, 29 A.3d 1190, 1192 n.6 (Pa. Cmwith. 2011).

"65P.S. § 67.703.



Section 703 of the RTKL provides in pertinent part: “A written request
should identify or describe the records sought with sufficient specificity to enable the
agency to ascertain which records are being requested . . . .” 65 P.S. § 67.703.
Relying on Mollick v. Township of Worcester, 32 A.3d 859 (Pa. Cmwlth. 2011), DEP
asserts that Legere’s request is overbroad and is “no different from a request for all
emails or other types of correspondence related to a subject matter that does not limit
the number of recipients by providing other identifiers.” DEP Br. at 11. In Mollick,
the requestor sought documents under the RTKL, from the Township of Worcester,
including “(1) all emails between the Supervisors regarding any Township business
and/or activities for the past one and five years; and (2) all emails between the
Supervisors and the Township employees regarding any Township business and/or
activities for the past one and five years.” Mollick, 32 A.3d at 871. In finding that

the request was insufficiently specific, this Court stated:

Requestor fails to specify what category or type of
Township business or activity for which he is seeking
information. . . . While the purpose of the RTKL is to
provide access to public records in order to prohibit secrets,
allow the public to scrutinize the actions of public officials,
and make public officials accountable for their actions, it
would place an unreasonable burden on an agency to
examine all its emails for an extended time period without
knowing, with sufficient specificity, what Township
business or activity the request is related.

Mollick, 32 A.3d at 871 (citations omitted). Similarly, in Pennsylvania State Police
v. Office of Open Records, 995 A.2d 515 (Pa. Cmwilth. 2010), a request was made for
“[aJny and all records, files, or manual(s), communication(s) of any kind, that
explain, instruct, and or require officer(s) and Trooper(s) to follow when stopping a
Motor Vehicle, pertaining to subsequent search(es) of that Vehicle, and the seizures
of any property, reason(s) therefore (sic) taking property.” Id., 995 A.2d at 515-16

(emphasis omitted). There, this Court stated:
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we do not agree with the OOR that all of the information
requested in this case was insufficiently specific. The OOR
determined that the request was insufficiently specific by
reasoning that ‘conceivably’ the request could be read to
ask for any and all materials regarding any and all types of
seizure. In context, it is clear that the phrase ‘and the
seizure of any property’ refers only to property seized from
a vehicle following a stop and search of that vehicle and is,
thus, not overbroad. What is overbroad, though, is the first
clause of the request, which begins, ‘Any and all records,
files, or manual(s), communication(s) of any kind. ...” The
portion of the request seeking any and all records, files or
communications is insufficiently specific for the PSP to
respond to the request. However, the request for ‘manual(s)’
relating to vehicle stops, searches and seizures is specific
and does provide a basis for the PSP to respond.

Id., 995 A.2d at 516-17 (citation omitted).

The request in this case is clearly distinguishable from the requests
found to be insufficiently specific in Mollick and Pennsylvania State Police. In the
aforementioned cases, the requests required files to be reviewed and judgments made
as to the relation of the documents to the specific request. In the instant matter,
however, specific types of documents have been requested -- documents that are

created by DEP pursuant to statute.® Legere has requested a clearly-defined universe

8 Act of December 19, 1984, P.L. 1140, as amended, 58 P.S. § 601.208, repealed by the Act
of February 14, 2012, P.L. 87. Section 208 of the former act provided, in relevant part:

(@) Any well operator who affects a public or private water
supply by pollution or diminution shall restore or replace the affected
supply with an alternate source of water adequate in quantity or
quality for the purposes served by the supply.

(b) Any landowner or water purveyor suffering pollution or
diminution of a water supply as a result of the drilling, alteration or
operation of an oil or gas well may so notify [DEP] and request that
an investigation be conducted. Within ten days of such notification,
[DEP] shall investigate any such claim and shall, within 45 days
following notification, make a determination. If [DEP] finds that the
pollution or diminution was caused by the drilling, alteration or
operation activities or if it presumes the well operator responsible for
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of documents. There are no judgments to be made as to whether the documents are
“related” to the request. The documents either are or are not Section 208
determination letters. The documents either are or are not orders issued by DEP
arising from Section 208 determination letters. Legere’s request was clearly
sufficiently specific, given that DEP provided some of the responsive records. See
Easton Area Sch. Dist. v. Baxter, 35 A.3d 1259 (Pa. Cmwilth. 2012). The fact that
Legere is requesting copies of “all” of these ascertainable letters and orders, does not
render her request insufficiently specific. Accordingly, the OOR properly concluded
that Legere’s request was sufficiently specific.

DEP next argues that the OOR should have considered the burden on
DEP when determining whether Legere’s request was insufficiently specific, that
responding to Legere’s request would be extremely burdensome and, thus, her
request should be deemed overbroad. We disagree.

The fact that a request is burdensome does not deem it overbroad,
although it may be considered as a factor in such a determination. See, e.g., Easton
Area Sch. Dist. In the instant matter, Legere’s request is not overbroad, but instead
seeks a clearly delineated group of documents. In fact, the burden on DEP comes not
from some vast array of documents requested by Legere, but from DEP’s method of
tracking its records. The RTKL permits a requestor to request and obtain public
records, subject to claims of exemption. A requestor cannot control how an agency
catalogues or organizes such files. As such, an agency’s failure to maintain the files

In a way necessary to meet its obligations under the RTKL should not be held against

pollution pursuant to subsection (c), then it shall issue such orders to
the well operator as are necessary to assure compliance with
subsection (a). Such orders may include orders requiring the
temporary replacement of a water supply where it is determined that
the pollution or diminution may be of limited duration.

58 P.S. 8 601.208.



the requestor. To so hold would permit an agency to avoid its obligations under the
RTKL simply by failing to orderly maintain its records. The fact that DEP does not
catalogue or otherwise organize Section 208 determination letters or corresponding
orders in a way that permits them to be easily located, does not render the request
overbroad. Accordingly, we hold that the burden imposed by Legere’s request does
not render the request insufficiently specific.

DEP next argues that Section 901 of the RTKL® merely requires it to
conduct a good faith search for the documents requested, and that the OOR erred
when it disregarded DEP’s affidavits and ordered DEP to produce the requested
documents. We disagree.

Section 901 of the RTKL requires an agency to “make a good faith effort
to determine if the record requested is a public record . . . and whether the agency has
possession, custody or control of the identified record, and to respond as promptly as
possible under the circumstances existing at the time of the request.” 65 P.S. §
67.901. However, here the issue is not whether the records at issue are public
records, or whether DEP has “possession, custody or control of the . . . records,”
because the documents requested are DEP’s own determinations and orders. Id.
Instead, the issue is where within DEP those determination letters and orders may be
found. DEP’s affidavits indicate that it used various methods to attempt to locate the
Section 208 determination letters and orders. Those steps included using DEP’s
database system and utilizing “institutional memory.” Notably, DEP’s steps did not
include an actual physical search of its files.

Section 301(a) of the RTKL provides that “[a] Commonwealth Agency
shall provide public records in accordance with this act.” 65 P.S. § 67.301(a)

(emphasis added).  There is simply nothing in the RTKL that authorizes an agency

®65P.S. § 67.901.



to refuse to search for and produce documents based on the contention it would be
too burdensome to do s0.° Recently, in considering the potential burden the RTKL

places upon an agency, this Court stated:

this Court may not disregard the plain language of a statute
for the reason that it is burdensome. In Koken v. Reliance
Insurance Company, 586 Pa. 269, 290, 893 A.2d 70, 82
(2006), the appellant argued that a particular reading of a
statute would ‘lead to a harsh or draconian result’ which
was ‘in conflict with the spirit of the statute.” The
Pennsylvania Supreme Court rejected this argument,
explaining that ‘[w]here it is unambiguous, the plain
language controls, and it cannot be ignored in pursuit of the
statute’s alleged contrary spirit or purpose.’ 1d. We must not
presume a result that is absurd, impossible of execution or
unreasonable. 1 Pa. C.S. § 1922(1) (stating ‘[t]hat the
General Assembly does not intend a result that is absurd,
impossible of execution or unreasonable.”)

Pennsylvania Gaming Control Bd. v. Office of Open Records, ~ A.3d _ (Pa.
Cmwlth., No. 1134 C.D. 2009, filed June 11, 2012), slip op. at 14. Because the
requested Section 208 determination letters and related orders do exist, and are within
the possession of DEP, absent an exemption, they must be produced. Accordingly,
we conclude that the OOR did not err when it ordered the records to be produced
despite DEP’s affidavits.

Next, DEP argues that Legere’s request would require DEP to compile
and organize documents in a manner not ordinarily done by DEP or require DEP to
conduct research to find the documents contrary to the intent of the General

Assembly. DEP asserts, “[g]ranting Legere’s RTKL request would, in effect, force

10 Section 506(a)(1) of the RTKL, entitled “Disruptive Requests,” provides: “An agency
may deny a requester access to a record if the requester has made repeated requests for that same
record and the repeated requests have placed an unreasonable burden on the agency.” 65 P.S. §
67.506(a)(1) (emphasis added). However, that is not the situation in the instant case.
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[DEP] to act as her agent, and recompile and reorganize its files in accordance with
her purpose, not [DEP’s].” DEP Br. at 20. We disagree.

Section 705 of the RTKL provides, “[w]hen responding to a request for
access, an agency shall not be required to create a record which does not currently
exist or to compile, maintain, format or organize a record in a manner in which the
agency does not currently compile, maintain, format or organize the record.” 65 P.S.
8 67.705. Legere is not seeking records that do not exist. Nor is she attempting to
require DEP to compile, maintain, format or organize the documents other than the
manner in which they are currently maintained. She is not seeking a summary of the
records. She is not requesting that they be formatted in a particular way. She is
merely seeking the documents themselves. The purpose of the RTKL is “to promote
access to official government information in order to prohibit secrets, scrutinize the
actions of public officials, and make public officials accountable for their actions . . .
" Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Cmwlth. 2010), appeal
granted in part, 609 Pa. 265, 15 A.3d 427 (2011). Given that purpose, it cannot be
inferred from Section 705 of the RTKL that the General Assembly intended to permit
an agency to avoid disclosing existing public records by claiming, in the absence of a
detailed search, that it does not know where the documents are, and that to require the
agency to locate and produce them would implicate Section 705 of the RTKL. Thus,
we find DEP’s argument to be without merit. Accordingly, Section 705 of the RTKL
does not excuse DEP’s obligation to produce the records.

Finally, DEP argues the OOR erred when it concluded that DEP failed to
offer evidence supporting its claims of exemption, despite having provided some of
the responsive records to Legere, and having discerned the possible justifications for

withholding access to responsive records at that time. We disagree.



This Court has held:

agencies as a normal practice should raise all objections to
access when the request is made if the reason for denying
access can be reasonably discerned when the request is
made. Otherwise, review will be piecemeal, and the
purpose of the RTKL in allowing access to public records in
a timely manner will be frustrated.

Pennsylvania State Police, 995 A.2d at 517 (emphasis added).

DEP asserts in its brief that it is not possible to discern reasons for
denying access to the records and to provide evidence in support thereof without
reviewing the particular documents at issue. Thus, DEP claims that it should still be

able to assert the exemptions to particular records if they apply.

[DEP] is aware of the general nature of a Section 208
determination letter; however, each set of circumstances
that a letter discusses and evaluates is unique as is the
author’s approach who drafts it. It would be impossible for
[DEP] to know the myriad of circumstances involving all
potentially impacted water supplies and all individuals and
well operators as to what would be excepted under the
RTKL. A Section 208 determination letter is not a form
letter with blanks that are simply filled in. It includes a
tailored analysis of an individual set of circumstances and
draws a conclusion based upon that analysis. The
investigation, testing, parties involved and consequential
impact vary from case to case.

DEP Br. at 21-22,

As noted by the OOR in its final determination, DEP has direct
knowledge of the information contained in the Section 208 determination letters and
related orders. No evidence was offered to support the application of the exemptions
under the RTKL. It should be noted that had DEP undertaken the search that it was
required to perform to meet its obligations under the RTKL, it would have located the
required records and would have been able to discern any applicable exemptions

related to the specific records located at that time. We will not reward DEP’s failure
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to timely adhere to the RTKL by granting it yet another opportunity to impede access
to the records. Accordingly, the OOR properly concluded that DEP failed to offer
evidence supporting its claims of exemption.

For the aforementioned reasons, the OOR’s order is affirmed.

ANNE E. COVEY, Judge
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Commonwealth of Pennsylvania,
Department of Environmental Protection,

Petitioner
V.
Laura Legere and The Times-Tribune, ; No. 3 C.D. 2012
Respondents

ORDER

AND NOW, this 31% day of July, 2012, the Office of Open Records’

December 5, 2011 order is affirmed.

ANNE E. COVEY, Judge



Rhetoric vs. Reality, Part 11: Assessing the Impact of New Federal Red Tape on
Hydraulic Fracturing and American Energy Independence

Testimony of
Michael L. Krancer
Secretary
Commonwealth of Pennsylvania
Department of Environmental Protection
Before the United States House of Representatives
Committee on Oversight and Government Reform,
Subcommittee on Technology, Information Policy, Intergovernmental Relations and
Procurement Reform
Thursday, May 31, 2012

Members of the Committee, thank you for the opportunity to provide testimony on behalf
of the Commonwealth of Pennsylvania, Department of Environmental Protection.

I have been asked to address how Pennsylvania’s environmental protection programs
oversee and regulate the exploration and extraction of natural gas to ensure that the
activity is done in an environmentally sensitive way. Suffice it to say that Pennsylvania’s
programs are comprehensive and robust and they are working. The outside experts agree
on that.

I have also been asked to say a few words about the newest federal forays into regulation
of hydraulic fracturing, namely the draft EPA Permitting Guidance for QOil and Gas
Hydraulic Fracturing Activities Using Diesel Fuels and the Department of the Interior’s
Bureau of Land Management’s (DOl BLM) draft regulations for fracking on federally
managed or Indian lands.

There is no question that states can do and are doing a better job regulating the oil and
gas extraction technique of hydraulic fracturing within their borders than the federal
government could do. No “one size fits all” is applicable in this field. Each state is
different and has different geography, topography, geology, hydrogeology and
meteorology. In fact, the states in which hydraulic fracturing has and is taking place have
been regulating that activity for many years already. The states are light-years ahead of
the federal government in terms of experience and know how about their own individual
states and about the science and technique of hydraulic fracturing.

Pennsylvania’s natural gas extraction has dramatically increased over the past few years
and we are delivering huge amounts of cheap clean fuel to Americans because of our
ability to know our state and regulate and oversee the safe conduct of this activity within
our state better than anyone. The Energy Information Administration reported on May
23, 2012 that natural gas production in Pennsylvania has quadrupled since 2009
averaging now nearly 3.5  billion cubic feet per day in 2011. See



http://www.eia.gov/todayinenergy/detail.cfm?id=6390. A copy of the dramatic chart
from the EIA is attached as an Exhibit.

This has, in turn, resulted in what PJM, the largest competitive electric power grid
operator covering 13 states and the District of Columbia from New Jersey to Illinois and
over 51,000,000 consumers, has called a massive increase in future gas powered
electricity generation. In fact, the PJIM capacity auction of May 2012 cleared nearly 5
gigawatts (GW) of new gas fired generation capacity. Low gas and electric utility rates
for consumers is only one side of the story. The promise for the future is even brighter as
this and other domestic energy sources can unlock an economic renaissance that America
can lead.

I can tell you unequivocally that the federal government could not have implemented and
executed what we have done, and done very well, right here in Pennsylvania.

I was encouraged to hear that EPA Administrator Lisa Jackson said to an audience at
Richard Stockton College of New Jersey in February 2012 that states are right to take the
lead on the issue of regulating hydraulic fracturing and that regulation of hydraulic
fracturing does not need to be federalized. However, it seems that EPA’s actions and
attitude recently have not been consistent with its Administrators words. Also, other
parts of the federal administration have sought to interpose on the state’s role as primary
regulator of natural gas exploration and extraction via hydraulic fracturing.

This perceived need to layer federal regulation on top of an already comprehensive state
regulatory program is completely unfounded. | say unfounded because both the federal
government and independent, impartial organizations have concluded that states, and
Pennsylvania in particular, are appropriately and professionally managing this important
industry.

Indeed, the head of EPA’s Drinking Water Program said publicly in 2010 that “I have no
information that states aren’t doing a good job already [regulating fracking].” That is
certainly the case for Pennsylvania.  Also, our regulatory program was recently
evaluated by the independent, non-profit, multi-stakeholder State Review of Oil and
Natural Gas Environmental Regulations organization (STRONGER) and received
positive marks. STRONGER was recently recognized by the United States Department
of Energy Shale Gas Subcommittee’s August 2011 draft report on Shale Gas
development as an “exceptionally meritorious” mechanism for improving the availability
and usefulness of shale gas information among constituencies.  According to
STRONGER, “the Pennsylvania program is, over all, well-managed, professional and
meeting its program objectives.” | would go beyond that and say that Pennsylvania has
done an exceptional job managing the new challenges that shale gas development
presents while allowing our citizens to enjoy the enormous benefits created by this
industry.

On May 15, 2012, the State University of New York at Buffalo’s Shale Resources and
Society Institute released a comprehensive study which found that Pennsylvania’s



program and regulations have been quite effective at reducing the impacts per well drilled
and that there is a compelling case that Pennsylvania state oversight of oil and gas
regulation has been effective. The SUNY Buffalo study was extremely comprehensive
and considered the period of 2008, when unconventional gas exploration was in its early
stages in Pennsylvania, through mid-2011. The study found, among other things, that
environmental incidences declined 60 percent between 2008 and August 2011. This, says
the report, is “a rather notable indicator of improvement by the industry and oversight by
the regulators.” A copy of the SUNY Buffalo Study is attached hereto as an Exhibit.
This, of course, reinforces, confirms and brings forward in time the conclusions of the
2010 STRONGER report which, as mentioned before, concluded that the Pennsylvania
program is well-managed, professional and meeting its program objectives.

One of the primary areas of concern which has been raised about state regulation is in the
area of groundwater and drinking water protection. There has been a misconception that
the hydraulic fracturing of wells can or has caused contamination of water wells. This is
false. First, hydraulic fracturing is only a temporary feature of natural gas development
which lasts a few days. Hydraulic fracturing of wells is not new in Pennsylvania; it has
been going on here since about the 1950s and has been standard practice since about the
1980s. Tens of thousands of wells have been hydraulically fractured in Pennsylvania
without any indication that groundwater quality has been impacted.

Our decades of successful state experience is backed up by federal claims as well. In
2010, the head of EPA’s drinking water program, Steve Heare, said that despite claims by
environmental organizations, he had not seen any documented cases that the hydro-
fracking process was contaminating water supplies. EPA Administrator Lisa Jackson said
the exact same thing in her May 24, 2011 testimony before the U.S. House Committee on
Oversight and Government Reform. In a January 2010 article in Platts Gas Daily, Energy
Secretary Steven Chu said that hydraulic fracturing is safe and lawmakers should be
cautious in their efforts to restrict it. My predecessor, former DEP Secretary John Hanger,
told Reuters in October 2010 that “Pennsylvania has not had one case in which the fluids
used to break off the gas from 5,000 to 8,000 feet underground have returned to
contaminate groundwater.”

Dimock, Pennsylvania has become somewhat of a center of attention with respect to
natural gas exploration and state/federal relations. Even the original May 2011 limited
Duke Study of Dimock, Susquehanna County, water sample reports confirmed there was
no evidence of fracking fluids in any sample from any of the 68 wells they tested. The
study states, “[w]e found no evidence for contamination of drinking-water samples with
deep brines or fracturing fluids.” And, more recently, from about January 2012 to May
2012, the federal EPA has conducted its own testing of private water supply wells in
Dimock. EPA has conducted four rounds of sampling covering 61 homes. Each
sampling result showed no levels of contaminants which would pose a health threat or as
EPA put it, “the results gave no cause for either ‘immediate’ or ‘further action.’”

Our ability to unlock the huge clean burning energy source contained in unconventional
shale formations has transformed Pennsylvania into an energy exporter and will



ultimately move our nation toward energy self-sufficiency. In addition, we are looking
at an economic and energy transformation. We have already seen tens of thousands of
new jobs here in Pennsylvania from the industry itself as well as from new industries
spawned to support it. These are good paying career jobs in many fields. And that is just
the start. There will be hundreds of thousands more good paying skilled and unskilled
jobs in a variety of sectors.

Oil and natural gas exploration and extraction have already provided huge economic
benefits to Pennsylvania and the promise for the future is immense. Not only the promise
of cheap clean fuel but also a key to the renaissance of the American petrochemical
industry as well. Shell Chemicals in June announced that it is developing plans to
possibly build a world-scale ethylene cracker with integrated derivative units in the
Marcellus Shale region of Pennsylvania in Monaca, Beaver County. The cracker
processes ethane from natural gas into ethylene, one of the primary inputs for a host of
everyday products. It is no coincidence that Shell is looking right here in Pennsylvania to
possibly build that cracker plant. As Shell said, “US natural gas is abundant and
affordable.”

This story is not limited to southwestern Pennsylvania. In the Philadelphia area we are
also seeing that Pennsylvania’s and our nation’s oil and natural gas resources may hold
the key to reinvigorating one or more of our southeastern Pennsylvania refineries and/or
the petrochemical industry. The crude oil from the Bakken Shale formation in the
Midwest may provide the game-changer which turns the Philadelphia refinery’s
economics around saving thousands of jobs. Also, Energy Transfer Partners’ recent
acquisition of Sunoco — coupled with a strong statement on its commitment to Marcellus
Shale-related activity — is another tangible example of this opportunity benefiting
southeastern Pennsylvania.

While interest in the economic and energy possibilities of the Marcellus is high, my job is
to protect public safety and the environment and to do so based on sound science and not
fiction or fear. Unfortunately, we have seen some examples of very suspect science
lately in this area. There are many examples but let me point out four prominent ones:
(1) the May 2011 Duke University Paper regarding methane in Pennsylvania water wells
in Dimock; (2) the April 2011 Robert Howarth Paper regarding Greenhouse Gases and
Marcellus Shale; (3) the April 16, 2011 United States House of Representatives
Democrats Report, “Chemicals Used In Hydraulic Fracturing” and; (4) EPA’s
Greenhouse Gas Emissions Reporting From The Petroleum and Natural Gas Industry:
Background Technical Support Document, 2010.

Our experts as well as other experts are studying all these materials, and I will not
belabor all the deficiencies with these various reports here but | will highlight a few.

The Duke paper seems to be based on only a few selected samples in a specific area with
previously documented problems, i.e., Dimock Township in Susquehanna County,
Pennsylvania. This would indicate that the study itself is statistically and technically
biased. Also, the fact is that the methane in the area being seen is the product of the



shallower, Upper Devonian formation which is about 1,000 to 3,000 feet deep, not the
deeper shale formations which are about 7,000 feet deep. Yet the Paper improperly
attempts to link the source to the deeper Marcellus Shale. The authors of the study have
inexplicably declined DEP’s reasonable request that they share with us their data and
their sample locations. Moreover, the authors of the Study have indicated their personal
bias. They have gone on record in the Philadelphia Inquirer as being personally
ideologically opposed to domestic natural gas drilling saying “we would like to see shale
gas drilling become largely unnecessary”. These factors especially raise credibility
questions. DEP is always willing to partner with disinterested scientists or institutions
whose goals are to obtain facts but we are justifiably wary of those who admit that they
are personally committed to showing “what we would like to see.”

In October 2011 the Center for Rural Pennsylvania issued its comprehensive study
entitled “The Impact of Marcellus Gas Drilling on Rural Drinking Water Supplies”. The
Center is a bipartisan bicameral legislative agency of the Pennsylvania Legislature. The
study was conducted by the Penn State University’s College of Agricultural Science.
Major findings of the Study include the following:

» Statistical analyses of post-drilling versus pre-drilling water chemistry did not
suggest major influences from gas well drilling or fracking on nearby water wells.

> Analyses of the data from both phases of this study generally showed a lack of
statistically significant changes in water quality parameters due to Marcellus
drilling or fracking when comparing pre- to post-drilling elements of water
quality.

> In contrast to the Duke study’s findings, here dissolved methane did increase at
one drilled site but this site also had a moderate level of methane before drilling
occurred. Dissolved methane did not increase at fracked sites and was not
correlated to the distance to the nearest Marcellus well site.

» Regarding methane, the research found no statistically significant increases in
methane levels after drilling and no significant correlation to distance from
drilling.

» Statistical analyses did not suggest major influences of gas well drilling on the
water quality of nearby water wells, as evidenced by a lack of statistically
significant increases in pollutants that are most prominent in drilling water fluids,
such as total dissolved solids (TDS), chloride, sodium, sulfate, barium and
strontium.

> Results of the water quality parameters measured in the study did not indicate any
obvious influence from fracking in gas wells nearby private water well quality.
Data from a limited number of wells also did not suggest a negative influence of
fracking on dissolved methane in water wells.



Also, the EPA announced in January 2012 that it had decided to step in and take water
samples in Dimock. EPA released on or about May 11, 2012 the results of its fourth and
final round of water testing. EPA said that the results of its fourth were the same as the
results of the first three rounds and that is all rounds of samples show no health concerns.

The United States House of Representatives Democrats’ April 16, 2011 paper fails to
state what it is not. It is not a toxicological review of chemicals used in fracking and it
does not provide a sound scientific assessment of exposures, exposure pathways or risks
to human health that might be associated with such theoretical exposure. The paper also
fails to note that the fluid that is its subject is over 98% water and sand with only small
amounts of the chemicals it attempts to characterize. The paper creates misimpressions
by focusing on total liquid volumes and not the amounts or volumes of any additives in
the liquid. The paper also is very loose with respect to its use, or misuse, of the label
“carcinogen.”

Robert Howarth is a Cornell University scientist who published a “study” regarding the
greenhouse gas impacts of shale gas development. Howarth’s supposed study has been
rejected by almost every legitimate source in the scientific community. Even Howarth
himself admits that the data in his study is, his words, “limited”, “unpublished”, “really
low quality”, “lousy” and from “weird PowerPoints.” Joe Nocera of the New York
Times points out that even the Environmental Defense Fund has estimates of methane gas

emissions that are 75% lower than Howarth’s.

In August 2011, Carnegie Mellon University (CMU) published a study, partially funded
by the Sierra Club, which demonstrates conclusively that Howarth’s conclusions are
false, irresponsible and unscientific. The CMU study is a comprehensive life cycle
analysis which concludes, among other things, that “natural gas from the Marcellus Shale
has generally lower life cycle greenhouse gas (GHG) emissions than coal for production
of electricity” and that “natural gas provides lower greenhouse emission for all cases
studied whether the gas is derived from Marcellus shale or the average 2008 domestic
natural gas system” Also, interesting is that the CMU study concludes that although
“green completions” and capturing gas for market that would otherwise be flared or
vented could reduce emissions associated with the completion process, “these
preproduction emissions, however, are not substantial contributors to the life cycle
[emissions] estimates.” As lead CMU researcher Paulina Jaramillo said, “we don’t think
[Howarth] is using credible data and some of the assumptions [Howarth] makes are
biased. And the comparison [Howarth] makes at the end, my biggest problem, is wrong.”

The fundamental deficiencies of EPA’s Greenhouse Gas Emissions Reporting Technical
Document were recently very well documented in an August 2011 report released by the
very well respected energy consulting firm IHS CERA entitled, aptly, “Mismeasuring
Methane: Estimating Greenhouse Gas Emissions From Upstream Natural Gas
Development. The EPA’s 2010 Technical Guidance inexplicably revised upward by an
order of magnitude the prior emissions estimates for GHGs from this industry from
studies on this topic from just a few years ago. IHS CERA explains the magnitude of the
flaws in EPA’s approach. As IHS CERA points out, EPA’s methodology behind its



2010 study lacks rigor and should not be used as a basis for analysis or decision making.
EPA, strangely, based its estimates on methane emissions from well completions from
data samples of methane captured (i.e., not emitted) during well completions. Also, EPA
based its conclusions on just a couple of slide presentations. Aside from the fundamental
deficiency of using incomplete and unreliable data, IHS CERA points out that EPA did
not even do the math correctly with the data it did choose to use and that EPA’s
assumptions in doing the math were unsupportable in the real world. As a result, “the
overall amount of methane that EPA assumes is emitted during well completion activities
does not pass a basic test of reasonableness.”

This Report would seem to confirm that life cycle GHG emissions from unconventional
shale operations are similar to current domestic gas operations and that natural gas, as a
fuel, presents tremendous opportunities to achieve cleaner air since it emits virtually no
particulate matter and much lower amounts of other parameters.

The IHS CERA Report also discusses the Howarth Report. IHS CERA shows, to the
extent any further showing on this were necessary, that the Howarth Report is not
technically or factually supportable. Indeed, appended to the IHS CERA report is a piece
by an IHS CERA principal, Pete Stark, that specifically takes Howarth to task for
“misusing and seriously distorting” a previous IHS CERA article published by Mr. Stark.
The release of the CMU Study and the IHS CERA Study in such close proximity in time
prompted a colorful remark by my immediate predecessor as DEP Secretary, John
Hanger, who had this to say, “bit by bit the Howarth Study is being consigned to the junk
heap.”

The Myths About the So-Called “Halliburton Loophole” and the FRAC Act

Since an overarching topic here today is state versus federal regulation of hydraulic
fracturing, let me take a few minutes to discuss some context and history. Much of the
discussion about the state/federal relation in the area of regulation of hydraulic fracturing
has as its focus the so-called, but misnamed, Halliburton “loophole”. While some say
that the so-called Halliburton Loophole is behind what they perceive as a sinister plot to
exempt fracking from the Safe Drinking Water Act (SDWA) and allow the pollution of
drinking water, the facts are different.

First the context. Fracking is a temporary process of pumping fluids underground for the
purpose of extraction of natural gas or oil from deep formations. Indeed, the initial
fracking process lasts a only few days and while the well may have to be periodically re-
fractured, the life span of a producing well can be a century. In addition, the fracking
process is separate and apart from the drilling process. In fact, the fracking process, by
definition, occurs after the drilling of the well is complete. Also, fracking happens very
deep below the surface. For Marcellus formations, this occurs at about 5,000 to 8,000
feet below the surface or more. Fresh groundwater, on the other hand, is located from
about less than 600 feet below the surface.



Now the history. Hydraulic fracturing has never been regulated by the federal
government. It has always been a matter of state regulation. EPA has never intended or
thought that fracking is or should be subject to the SDWA’s Underground Injection
Control (UIC) program. It has never before even expressed an interest in regulating the
generations-old practice of energy extraction via hydraulic fracturing under the SDWA
UIC program. Instead, EPA, before now, has always been of the mind that the practice
was well regulated by the various states in which it was taking place.

In 1997, a court case from the federal appeals court for the Eleventh Circuit issued an
opinion involving the state of Alabama, while not finding that fracking was any threat
whatsoever, for the first time ever, said that underground emplacement of fluids for the
purpose of extraction of gas from coal beds, which are quite shallow compared to
Marcellus and other unconventional gas bearing formations, was subject to the federal
UIC program. The aberrational case was not binding nationwide; only in the territory
governed by that federal court. In response to this court decision, EPA studied the
fracking process and it issued a report in 2004 which concluded that fracking poses little
or no threat to drinking water. EPA also concluded then that no further study of this
process was scientifically justified.

Just like EPA, the United States Congress has never intended that hydraulic fracturing
should be subject to the SDWA’s UIC program. So, in 2005, in the face of the
aberrational court decision from the Eleventh Circuit, Congress sought to reassert and
reaffirm, through the bipartisan Energy Policy Act of 2005, what had always been its
policy, i.e., fracking for energy extraction was not regulated federally by the SDWA'’s
UIC program.

It is myth to assert that this was pushed solely by Vice President Dick Cheney. In fact,
this provision of the Energy Policy Act of 2005 garnered bipartisan support. It won 74
yea votes in the Senate. Included among its supporters there was Ken Salazar, the current
Secretary of the Interior who was then a Senator from Colorado and the current President
of the United States, Barak Obama, then the junior Senator from Illinois. In the House,
249 members on a bipartisan basis voted for the Bill including the top Democrat
members of both the Energy and Commerce and Natural Resources Committees.

Now for the facts about drinking water and surface water protection. The Energy Policy
Act of 2005 has no impact whatsoever on the state and federal laws that prohibit oil and
gas extraction operations from causing surface water or ground water pollution. The
whole of oil and gas operations are subject to the federal Water Pollution Control Act and
is prohibited from causing pollution to the waters of the United States. In Pennsylvania,
all aspects of oil and gas exploration and extraction, including drilling and fracking
operations, are regulated by the state’s Oil and Gas Act, the Clean Streams Law, Air
Pollution Control Act, Solid Waste Management Act, and the Dam Safety and
Encroachment Act and our water protection regulations.  Pursuant to these laws,
pollution of groundwater and surface water resources by well drilling and completion is
completely prohibited, The fact is that the so-called and misnamed “Halliburton



Loophole” in no way diminishes the statutory and regulatory coverage of our laws as
applied to gas extraction.

Hazardous chemicals are not being injected into the drinking water as some say. As
mentioned, hydraulic fracking occurs at great depth; about 5,000 to 8,000 feet in
Pennsylvania. Fresh groundwater is located a few hundred feet below the surface. So the
activity occurs thousands of feet of solid bedrock below where water aquifers are located.
Also, fracking fluid is comprised of on average 99.51% water and sand. The rest are
components in common everyday uses such as food additives and cosmetics. As a
Harrisburg newspaper story succinctly described this false paradigm recently,

Industry representatives say the chemicals are the same as you’d find
under your kitchen sink, but Surra said “You don’t want to take the stuff
from under your kitchen sink and mix it in a glass of water you’re going to
drink, and that’s basically what’s going on.” But it’s not.

‘Citizens Shale Commission” Weighs In On Marcellus Policy, Harrisburg Patriot
News, Monday October 24, 2011 (emphasis added).

In conclusion, the case for the FRAC Act or federal regulation of hydraulic fracturing has
not been made. In fact its proponents neglect, forget or misrepresent the history behind
the relationship between fracking and the SDWA UIC program. They fail to mention or
account for the fact that the current President of the United States and current Interior
Secretary supported the Energy Policy Act of 2005 and that never before the appeals
court case did either the Executive or the Legislative Branch intend or assert that fracking
for energy extraction was within the SDWA UIC program. Also, the FRAC Act has
nothing to do with potential contamination of drinking water supplies. The FRAC Act
does not deal with well construction, cementing and cementing practices. Pennsylvania’s
state regulations do that.

Before | talk about Pennsylvania’s programs, let me briefly address the topics of the draft
EPA Permitting Guidance for Oil and Gas Hydraulic Fracturing Activities Using Diesel
Fuels and the Department of the Interior’s Bureau of Land Management’s draft
regulations for fracking on federally managed or Indian lands.

EPA’s Draft Diesel Fracking Guidance Raises Serious Questions About States’
Primacy—Miission Creep and Redundancy For No Environmental Benefit

This is really a story of regulatory mission creep, redundancy of regulation, adding
regulatory uncertainty and, substantively, trying to fit a square peg into a round hole all
for no environmental protection benefit that will detrimentally impact our nation’s ability
to obtain domestic sources of energy at a time in which we need those resources more
than ever. The draft Guidance is very broad and covers topics such as public notice
processes, monitoring, pressure testing and well casing and cementing requirements.



It is important to note at the outset that the SDWA UIC program was developed and is
operated with respect to underground injection of fluids for storage and disposal. It was
not designed to cover natural gas or oil production well activities. Pennsylvania has very
little underground injection for storage or disposal. Primarily for this reason Pennsylvania
has not sought primacy for the UIC program and EPA issues the permits, to the extent
there are any, for the UIC storage and disposal activities." Also, we do not believe that
operators are commonly using diesel fuel for hydraulic fracturing for production in
Pennsylvania. So, the Draft Diesel Fracking Permitting Guidance may not have a very
large impact on Pennsylvania. However, the guidance does pose a back-door challenge
and threat to the states’ regulation on hydraulic fracturing and could lead to very
detrimental results.

The federal government does retain the legal authority to regulate hydraulic fracturing for
natural gas and oil production if diesel fuel is used in that process. That was the one
entry point spelled out in the 2005 Energy Policy Act which, as | have discussed,
affirmed the longstanding law and policy that the federal Safe Drinking Water Act and
the federal government did not intend to regulate hydraulic fracturing for natural gas or
oil production.

The entire enterprise the EPA has undertaken here leads to some well-placed suspicion
about its motives. One has to ask why the federal government would want to interpose
itself here as the states in which hydraulic fracturing is happening are doing a good job
doing so and are light-years ahead of the federal EPA on this in terms of time, experience
and know-how. Also, what information does EPA have which shows that industry is
routinely using diesel fuel for fracking? This leads to some serious questions why the
federal government would be spending its limited time and resources going down this
path and where this “draft” Guidance will end up as a final one.

During the drafting process there were reports that some EPA staffers were vocal that the
definition of “diesel fuel” should be very broad. Their theory was since diesel contains
“BTEX” compounds (i.e., benzene, toluene, ethyl benzene, and xylenes) that any
hydraulic fracturing activity which contains any amount of any of these materials should
be defined as diesel fuel. Thus, the Energy Policy Act’s limited exception for fracking
with diesel fuel would be swallowed entirely by EPA regulatory fiat and virtually all
production fracking would be covered by federal regulation. This would be of doubtful
legality and would certainly be challenged in court, the draft guidance does not go that
far. However this is just a draft guidance and one of the topics EPA is seeking comment
on is how to define “diesel fuel.”

On a more basic level, as mentioned earlier, the SWDA UIC program is a storage and
disposal well program. It is not and never has been a natural gas or oil production well
program. So you have the anomaly of transposing storage and disposal well requirements
onto a production well overlay. This is trying to fit a square peg into a round hole. This
is already proving problematic. For example, the draft guidance recommends that the area

! Other states in which EPA has primacy over the UIC program and EPA issues the permits for
such activities are New York, Kentucky and Tennessee.
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of review (AOR), which is basically the area governed by the permit, be radically
expanded from the one-quarter mile generally used in the UIC program to a radius that
covers the entire length of a horizontal fracture which could be several miles. That
makes little sense based on the science of hydraulic fracturing.

Then there is the more subtle but very pernicious specter of federal pre-emption which
threatens states that do have primacy over their UIC storage and disposal programs such
as North Dakota, Texas, Wyoming, Colorado, Montana, New Mexico and Oklahoma.
These states have very robust state regulation of oil and gas exploration and extraction
activities. There is the prospect that EPA could in the future threaten those states’
primacy if it were to find that the states’ programs were not exactly like EPA’s program
for diesel fuel fracking. In addition, in those states, there is the prospect that EPA’s
“square peg” storage and disposal UIC standards would creep over into the “round hole”
of production well standards regulation. There is not a good fit and safe and
environmentally sensitive domestic energy production in those states could be choked off
by regulatory overkill and uncertainty.

DOI’s BLM Proposed Rules On Fracking—Mission Creep and Duplication Again

Pennsylvania will not be directly impacted by these rules as we have no BLM managed
lands or Indian lands. However, as with the draft permitting guidance discussed already,
the larger question is the federal attempted overlay on what the states are already doing.
Much of the attention on the BLM proposed rule deals with chemical disclosure. We
already have in Pennsylvania one of the most aggressive chemical disclosure laws in the
nation which I will talk about in more detail later. | would imagine that many states in
which fracking takes place and there is BLM or Indian lands would say the same. In fact,
the Governor of Colorado, John Hickenlooper, himself a geologist, noted that “Bureau of
Land Management modeled its disclosure requirements for fracturing fluids after the
Colorado rule”. Governor Matt Mead has observed that Wyoming’s is “well ahead” of
the BLM on regulation of hydraulic fracturing. He noted that Wyoming has had chemical
disclosure rules in place since 2010 and that the Wyoming law is more rigorous than
what BLM has proposed. Governor Mead went on to say that we want the states to be in
a position to be proactive and agile on these and it is a disincentive to do so when the
federal government steps in and says we are going to have a cookie-cutter approach. We
agree with both Governor Hickenlooper and Governor Mead on this.

Indian tribes reacted quite skeptically. Fred Fox, the energy administrator for three
Indian nations in North Dakota (the Mandan, the Hidatsa and the Arikara nations)
observed that the BLM proposal is downright unwelcome on a number of levels. Mr.
Fox sees the shale play as a newfound source of possibility for his economically
challenged North Dakota community. The new BLM proposed rules, though, would be a
hurdle and an unnecessary intrusion into that. He said that the proposed regulations are
redundant as “the regulations try to come in and put a layer of control over what the
tribes are trying to do.” On a broader level, Mr. Fox’s view is that the federal intrusion is
a step backwards from American Indian sovereignty and a breach of the policy that the
federal government should consult with the Nations on decisions that affect them.
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Interestingly, those views parallel the view of many states with respect to the federal
government’s intrusion into the states’ arena with respect to regulation of hydraulic
fracturing.

The other topics covered in the BLM proposed rule, well construction standards and
water management plans, are also already being done in Pennsylvania. So Governor
Mead’s point about Wyoming is applicable here too; we are already well ahead of the
federal government on regulation of hydraulic fracturing.

At the end of the day we have duplicative regulatory requirements that add nothing to
environmental protection and serve only to increase regulatory uncertainty and burden.
That will only serve to hinder oil and natural gas exploration and for no environmental
protection reason. This seems like regulation for the sake of regulation.

Pennsylvania’s Requlatory Program

Simply put, because of our long history of oil and gas development and comprehensive
regulatory structure, Pennsylvania does not need federal intervention or a federal overlay
to ensure that this activity is being done in an appropriately protective manner. In fact, as
I have mentioned, only the state could have implemented the programs we have in place
now and only the state can be responsive, flexible, agile and knowledgeable enough
about conditions and circumstances on the ground here in Pennsylvania to adjust
programs when adjustment is called for.

Pennsylvania regulates oil and gas well operations under several statutes including the
Oil and Gas Act of 2012, the Clean Streams Law, the Air Pollution Control Act, the Dam
Safety and Encroachments Act and the Solid Waste Management Act. As described in
more detail to follow, this network of laws and their associated regulations provides the
Department of Environmental Protection (DEP) with the tools it needs to
comprehensively regulate everything associated with oil and gas development - from
locating the well site, site preparation, drilling the well, fresh water withdrawals and
water storage, wastewater management, and site restoration.

I will talk about our program in much more detail later. However, an overview is helpful
at this point. We have regulations governing well construction, i.e., cementing and
casing rules. Those are our so-called Chapter 78 regulations. We have regulations
governing surface aspects of natural gas exploration and development as well. That
would include water disposal rules which prevent untreated flowback water from being
released into our surface waters. Those are our Total Dissolved Solids regulations which
are codified in Chapter 95. We have rules and regulations governing site development to
control erosion and sedimentation. There are rules regarding surface storage and
impoundment as well as centralized flowback impoundments. We have undertaken an
initiative at DEP to encourage the use of non-freshwater for fracking including the use of
Abandoned Mine Drainage water. We also have a long history of air regulation in
Pennsylvania and we have regulated air emissions aspects of oil and gas development for
a long time.
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With respect to surface and drinking water protection, Pennsylvania has shown it is
ready, willing and able to act in other important, agile and decisive ways. On April 19,
2011, at the direction of Governor Tom Corbett, | called on all Marcellus Shale natural
gas drilling operators to cease by May 19 delivering wastewater from shale gas extraction
to 15 facilities that then accepted it under an exemption from being covered by the 2010
Total Dissolved Solids (TDS) regulations. The next day the industry publicly stated its
commitment to compliance. From what we can see today a dramatic sea change has
occurred in Pennsylvania on this as we have virtually overnight gone from millions of
gallons being delivered to those facilities and discharged to virtually none. Our latest
data is a dramatic demonstration of success. For the first six months of 2011, 1.977
million gallons (or 47,087 barrels) were reported as having been sent to municipal
treatment plants. For the second half of 2011, that total was reduced to a mere 17,136
gallons or 408 barrels, a reduction of more than ten-thousand fold.

Of course we are still in the process of verifying both from the supply side and the
demand side and we will continue to do so as we are seeing full cooperation all of the
time. In that regard we sent a letter in July 2011 to approximately 88 drilling operators
seeking their certification that they are no longer using any of the “grandfathered”
facilities for wastewater from deep gas production. On the demand side, several NPDES
permits are in-house for renewal and those renewed permits, if appropriate, will contain
specific numerical limits for total dissolved solids.

Some Monday morning quarterbacks questioned DEP’s method, saying that it should
have “ordered” compliance back in April. But any orders would have likely resulted in
protracted litigation. We obtained compliance in 28 hours instead of 28 months and the
data is proving it.

In November 2011, DEP produced a White Paper on the potential use of Abandoned
Mine Drainage water for fracking. This White Paper generated national attention and the
Pennsylvania Legislature is in the process now of moving a bill which would aid the
process of moving that initiative forward.

In March 2012, DEP published a revised general permit for the processing and beneficial
reuse of liquid waste from oil and gas operations. This is part of our constant emphasis
on recycling of flowback water. The general permit, GP-123, encourages using closed-
loop processes which reuse liquid waste after it has been treated or processed. The
General Permit also establishes water quality criteria that, if met, allow processed water
to be managed, stored and transported as freshwater if it will be reused to fracture
additional wells. There are currently ten facilities operating under this general permit and
ten more have applied. Clearly, the industry is embracing recycling.

The Pennsylvania Marcellus Shale Advisory Commission Report

Pennsylvania Governor Corbett early on in his Administration created the Marcellus
Shale Advisory Commission. | was honored to be a member of the Governor’s Marcellus
Shale Advisory Commission and co-chair of its Public Health, Safety & Environmental
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Protection Subcommittee.  The commission assembled experts from within the
environmental, conservation, state and local government, academic and natural gas
industry communities and its charge was to identify, prioritize and craft a set of
comprehensive strategic recommendations regarding the safe, efficient and
environmentally responsible extraction and use of unconventional gas reserves in
Pennsylvania.

I can testify personally that the process itself was remarkable. The commission’s
approach was grounded in sound science, data and facts, not fiction, emotion or profits.

I witnessed an amazing consensus building exercise among representatives of different
backgrounds, outlooks and opinions. The commission was transparent in its business.
There were 5 full commission public meetings and 16 work group public meetings.
There were 60 expert presentations and 100 citizen presentations. There were hundreds
of communications to the commission from the public.

The final report of the commission is 137 pages long and contains 96 recommendations.
About one-half of those recommendations were in the area of public health and safety.
Those recommendations are implementable through three separate avenues: statute, DEP
regulation, or DEP Policy/Guidance. Many of the commission’s recommendations are
already being implemented.

Passage of Act 13 of 2012

Much of the vision of the Marcellus Shale Advisory Commission’s recommendations ws
enacted into law by Act 13 of 2012, which Governor Corbett signed on February 14,
2012. The provisions of Act 13, together with several other statutory provisions’,
include, but are not limited to the following:

World Class Standards For Unconventional Drilling and Development

e Increase well bonding from $2,500 up to $10,000

e Increase blanket bonds from $25,000 up to $600,000

e Increase well setback distance from streams, rivers, ponds and other water bodies
100 feet from the edge of the pad and 300 feet from the well head

e Increase well setback distance from private water wells from 200 feet to 500 feet
and to 1,000 feet from public drinking water systems

e Expand a gas operator’s “presumed liability” for impairing water quality from
1,000 feet to 2,500 feet from a gas well, and extend the duration of presumed
liability from 6 months after well drilling to 12 months after well completion

e Enable DEP to take action against bad actors in a more efficient manner

e Requires DEP to inspect after installation of erosion and sedimentation controls

e Requires real-time notice to DEP of critical stages of drilling operations

2 Act 127 of 2011 and Act 9 of 2012.
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Enhancing and Protecting Our Natural Resources

e Incent the utilization of non-freshwater sources for well development

e Water Management Plans must be submitted with well permit applications

e Condition a well permit based on its impact on public resources like parks,
wildlife areas, natural landmarks, special plant and species habitat and other
resources

e Limitdrilling activities within floodplains and prohibit where appropriate

e Utilize state of the art management practices for well site construction and
operation

Protecting Public Health and Safety

e Triple penalties for civil violations from $25,000 to $75,000
e Increase daily penalties from $1,000/day to $5,000/day
e Authorize DEP, rather than the Environmental Hearing Board, to assess civil
penalties
e Provide education to health care providers and the public on potential health
impacts associated with drilling activities
e Significantly expand the chemical disclosure requirements and specifically
require even trade secret information to be provided immediately to health care
professionals for the treatment of patients
e Expand the Public Utility Commission oversight of pipeline safety standards and
inspections®
e Authorizes DEP to enter into contracts with well control specialists
e The Pennsylvania Emergency Management Agency (PEMA), under Act 13 of
2012, will be doing the following:
o0 Creating regional safety task forces
o0 Establishing specialized team of emergency responders
o Providing comprehensive training for local responders
e Assign 911 addresses and GPS coordinates to well sites and facilities’

Pennsylvania’s Act 13 Chemical Disclosure Law

Much of the attention and discussion lately have been about the nature of chemical
disclosure. Pennsylvania’s disclosure law, which is contained within Act 13, is one of
the most forward thinking and expansive disclosure laws in the nation. Our law was
modeled after the Colorado disclosure law that was embraced by a broad spectrum of
stakeholders including environmental groups such as the Environmental Defense Fund.
Our law provides for disclosure through a publicly accessible web-based database known
as FracFocus.org. The law provides for mandatory disclosure--even of proprietary
information--to health care professionals for the purpose of diagnosis or treatment and
immediately in an emergency. These health care professionals can share the information

3 Act 127 of 2011.
* Act 9 of 2012.
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with their patients, as well as other health care professionals as needed to care for the
patient. Previously, there were no such disclosure requirements in Pennsylvania regarding
health care professionals.

The notion that some have spread that the law provides a “gag order” on health care
professionals because there is a confidentiality provision which accompanies disclosure is
untrue. The confidentiality provision requires only the health care professionals’ use the
information for treatment of a patient. This issue is a red herring and my colleague
Secretary of Health Dr. Eli Avila and the Pennsylvania Environmental Council (PEC)
agree with me. Secretary Avila has written that “one of the strong benefits of Act 13’s
disclosure requirements is its proactive approach to ensuring that health care
professionals have access to all information they may need to provide care for their
patients.” A copy of Secretary Avila’s letter dated April 17, 2012 directed to Dr. Marilyn
J. Heine of the Pennsylvania Medical Society is attached hereto as an Exhibit.

The Pennsylvania Environmental Council, one of our Commonwealth’s longest standing
and most respected environmental advocacy groups, has stated that Act 13’s disclosure
provisions “ensure that medical professionals can quickly get direct access to chemical
information for which trade secret protections have been claimed in cases where it’s
needed for diagnosis or treatment of a patient. . . . [W]ithout such language, there’s
nothing to guarantee that a doctor will be able to compel companies to turn over trade
secret information quickly or even at all.” PEC also said that Act 13’s provisions for
confidentiality which call for the information to be used only for the purpose of medical
care “replicates the same process that has been in place for the same purpose in other
states and that has existed for decades in the federal Occupational Health and Safety Act
(OSHA) and the federal Emergency Planning and Community Right to Know Act
(EPCRA).”

Overview of Pennsylvania’s Existing Regulatory Programs

Well Site Location

Act 13 outlines the governing law now with respect to well site location, including
setbacks. The Dam Safety and Encroachments Act (32 P.S. 88 693.1 et. seq) and the
Clean Streams Law (35 P.S. 88 691.1 et seq) also provide strictures where well sites may
be located and how the site should be constructed.

25 Pa. Code Chapter 105 (the Dam Safety and Encroachment regulations) requires well
operators to obtain an encroachment permit if a well site or other support facility (such as
an access road or water withdrawal pad) is located within a FEMA designated floodway. If
FEMA has not designated a floodway (as can be the case for small streams), the operator
must obtain a permit if the facility will be within 50 feet of a stream. For Chapter 105
purposes, a stream is anything that has a defined bed and bank — this is much more
inclusive than the Oil and Gas Act of 2012 provisions.
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Site Development

Developing a well site outside the location restrictions of the Oil and Gas Act of 2012 and
the Dam Safety and Encroachments Act is regulated under the Clean Streams Law
through the Department’s erosion and sediment control program.

Stormwater runoff is the leading cause of stream impairment in Pennsylvania. To
address this problem, DEP has developed a comprehensive stormwater management
program. Pursuant to 25 Pa. Code Chapter 102, all earth disturbance activities must
employ “best management practices” like silt fences and road side culverts to control
erosion and manage stormwater. Relative to building sites in floodplains, pits and
impoundments used to store waste material may not be used if the bottom of the pit will
be within 20 inches of the ground water table. 25 Pa. Code § 78.56. In floodplains, the
ground water table will be close to the surface and therefore, drilling wastes would need
to be contained in tanks if a pit could not be used.

If well site construction will disturb more than 5,000 square feet or has the potential to
discharge sediment to High Quality or Exceptional Value waters (so classified pursuant
to 25 Pa. Code Chapter 93), the operator must develop and implement an erosion and
sediment control plan. This E&S plan must be kept on site for review by DEP. If
development of the well site, access roads and other related facilities will disturb 5 or
more acres, the operator must obtain an erosion and sediment control permit before the
site can be developed.

Well Drilling

Drilling any well — even a water well — has the potential to impact fresh groundwater.
While this potential may exist, such an impact is not acceptable. Protecting groundwater
supplies is of utmost importance and the Oil and Gas Act of 2012, as amended by Act 13,
is particularly strict in this regard. If a well operator impacts a water supply (by pollution
or diminution), they must restore or replace it and pay for any increased costs of
maintaining or operating the replacement supply.

As noted before, Act 13 increases the rebuttable presumption area and time. Act 13
provides that the gas operator’s “presumed liability” for impairing water quality extends
to 2,500 feet from a gas well and the duration of presumed liability is 12 months.

In fact, if an oil or gas well is drilled within 2,500 feet of a water supply and the water
supply becomes polluted within 12 months of drilling, the operator is presumed to have
caused the pollution unless they took a water sample that demonstrates the pollution was
present before the oil or gas well was drilled. Needless to say, taking a pre-drilling water
sample from all supplies within 2,500 feet of a gas well should be a standard business
practice.

Of course, the goal is to avoid groundwater impacts in the first place. To that end, in 2010,
DEP promulgated new regulations that significantly strengthen our well construction
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standards. These are our Chapter 78 regulations. These new regulations accomplish five
things.

First, the regulations will establish more stringent well construction standards for all new
wells drilled in Pennsylvania. Second, the regulations impose new requirements on
operators to inspect existing wells and report their findings to the Department. Third, the
regulations codify existing case law on water supply replacement requirements and
clearly describe an operator’s responsibilities if they contaminate or diminish a water
supply. Fourth, the regulations impose a duty on operators to investigate complaints of
gas migration and to mitigate any hazards found in the course of the investigation.
Finally, the regulations require reporting of chemicals used to hydraulically fracture
wells.

Of course the Chapter 78 chemical disclosure regulations have been substantially
enlarged by Act 13 that includes one of the most aggressive chemical disclosure laws in
the nation.

Following is a brief description of the significant new requirements in 25 Pa. Code
Chapter 78.

I. New Well Drilling

Properly cementing and casing a well is critical to preventing gas migration. Prior to
drilling a well, operators will now be required to develop a casing and cementing plan
that shows how the well will be drilled and completed. Use of centralizers (which keep
the casing centered in the well bore) must be used at prescribed locations to insure that
cement is evenly distributed between the casing and the well bore. Cement meeting
ASTM criteria for oil and gas wells must be used. Documentation of the cement quality
and cementing practices used at the well must be available for Department inspection.

When cementing a well, if cement is not returned to the surface, the operator must install
a second string of casing for an added layer of protection. If cement is returned to the
surface and the operator intends to only use surface casing (Marcellus operators typically
use surface, intermediate and production casing), the operator must demonstrate that any
gas, oil and produced fluids cannot leave the well bore.

Used or welded casing must be pressure tested. Casing strings attached to heavy duty
blow-out preventers (such as Marcellus intermediate casing) must also be pressure tested.

I1. Existing Wells
Operators must inspect all of their wells quarterly and report the findings of the
inspections to the Department annually. If defective casing, evidence of leaks, or if

excessive pressure within the well bore is discovered, the operator must immediately
notify the Department and take corrective action.
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I11. Water Supply Replacement

A well operator who affects a public or private water supply by pollution or diminution
must restore or replace the affected water supply with an alternate source of water
adequate in quality and quantity for the purposes served by the supply. This replaced or
restored water supply must meet the water quality standards established by the
Pennsylvania Safe Drinking Water Act or the preexisting water quality if the water
supply exceeded the Act’s water quality standards.

Act 13 increased the presumption of liability for water supply contamination for
unconventional wells. Unless rebutted, the Act presumes that an operator is responsible
for pollution of a water supply if the affected water supply is 2,500 feet from an
unconventional well and that pollution occurred within 12 months of the later of
completion, drilling, stimulation or alteration of the unconventional well.

Operators found to have impacted water supplies within the time and distance provisions
of the presumption of liability must provide temporary potable water until the supplies
are restored or replaced.

IV. Gas Migration Response

The new regulations impose a duty on operators to immediately investigate a gas
migration complaint and to notify the Department if they receive such a complaint. If
natural gas is found at elevated levels (10% of the lower explosive limit) the operator
must immediately notify emergency responders and initiate mitigation measures
(including advisories and controlling access to the area).

V. Reporting Requirements

| have already discussed Act 13’s bold new chemical disclosure requirements. DEP’s
existing regulations require operators to disclose the chemical additives and the
hazardous constituents of those additives on a well by well basis. While DEP has never
observed any evidence that hydraulic fracturing has directly contaminated fresh
groundwater despite tens of thousands of wells being “fracked” over the past several
decades, mandating public disclosure of the chemicals used in the process should end
much of the controversy surrounding the subject.

Water Withdrawal

While the volume of water to hydraulically fracture a Marcellus well is greater than the
amount required to stimulate traditional wells in Pennsylvania, the Marcellus industry’s
use of water is miniscule in comparison with other energy sources and other sources in
general. Marcellus fracking is the smallest major user in Pennsylvania using only 0.2%
of the daily water withdrawn which ranks it ninth of the top nine water users in the state.
Marcellus drilling uses approximately 1.9 million gallons per day (MGD). This is in
stark contrast to power plants which use 6.43 billion gallons per day (BGD). Other major
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uses include public water suppliers (1.42 BGD); industrial users (770 MGD); aquaculture
(524 MGD); private water wells (152 MGD); mining (95.7 MGD); livestock (61.8
MGD); and irrigation (24.3 MGD). Thus, shale gas drilling is a very efficient energy
production source measured as a function of water usage.

I have attached a graphic, which was prepared by the PA Fish and Boat Commission, that
dramatically illustrates this.

There are three entities charged with protecting water quality by managing water
withdrawals in Pennsylvania: the DEP, the Susquehanna River Basin Commission
(SRBC) and the Delaware River Basin Commission (DRBC).

Indeed, let me digress for a moment to demonstrate how even a multi-state effort to try to
regulate hydraulic fracturing has been ineffectual. I think the following story about an
interstate compact illustrates why the individual states are far superior and more capable
of regulating natural gas exploration within their own borders than an multi-state entity.

DRBC has five members: New York, New Jersey, Pennsylvania, Delaware and the Army
Corps of Engineers. By fiat, the DRBC has declared a “moratorium” on hydraulic
fracturing while it purports to develop its own regulations covering that practice within
the entire basin. Ignoring for the moment the questionable ground upon which a water
withdrawal regulator can attempt to regulate land use and the practice of natural gas
exploration, that “moratorium” covers several counties in Pennsylvania in which
landowners want to proceed with extraction of their mineral property and where we have
an effective regulatory program in place.

The “moratorium” also stands in place even though hydraulic fracturing has been done
safely in the United States and in Pennsylvania for over 60 years. There are over 1.2
million fracked wells. The Pennsylvania DEP under my predecessor and me has shown
that fracking can be done safely here. The sitting EPA Administrator and Secretaries of
Interior and Energy have all said that fracking has been done, is being done and can
continue to be done safely. None of them has called for a moratorium or endorsed that
idea. All of that led a major New York City paper’s editorial board to call for New York
to “join the 21° century” and proceed with natural gas extraction in that state. And, as |
mentioned earlier, just the other day the State University of New York (SUNY) at
Buffalo released a report which found that Pennsylvania regulations have been quite
effective at reducing the impacts per well drilled and that there is a compelling case that
Pennsylvania state oversight of oil and gas regulation has been effective. And
Pennsylvania Governor Corbett’s initiative with the new Act 13 has added even more
protections such as increased setbacks, bonding, disclosure and environmental
enforcement tools. The SUNY Buffalo report further concludes that New York’s
proposed regulations are sufficient and protective.

The Susquehanna River Basin Commission imposed no moratorium there, nor did the
Ohio River Sanitation Commission (ORSANCO) in the Ohio River basin. DRBC staff
has indeed undertaken a very deliberative approach having taken several years to develop
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draft regulations that were subject to many rounds of public comment. DRBC staff, who
developed the regulations, felt they were protective. After the deliberative process,
DRBC put those draft regulations on the agenda for a vote by the Commission on
Monday November 21, 2011. On the eve of the meeting Delaware dispatched a letter
dated November 17, positing supposed objections and there has been paralysis ever since.
Mineral rights owners in Pennsylvania are frustrated and upset saying that their property
IS being taken with no factual or scientific justification and that one state has put a veto
on the legitimate energy producing activities of a neighbor. So frustrated and upset that
they have hired legal counsel and a takings lawsuit against DRBC is a real possibility.

As | have mentioned, oil and gas exploration and extraction have already provided huge
economic benefits to Pennsylvania and the promise for the future is immense. This is so
right in the heart of the Delaware Valley. The Philadelphia Inquirer reported on the huge
savings already being realized in the Delaware Valley from reduced gas and electricity
bills. The employment/supply chain already includes significant inputs from the
Delaware Valley; just ask companies like West Chester based, employee owned
Schramm and Berwyn based ModSpace. We have also seen that Pennsylvania’s and our
nation’s oil and natural gas resources may hold the key to reinvigorating one or more of
our southeastern Pennsylvania refineries and/or the petrochemical industry here. Energy
Transfer Partners’ recent acquisition of Sunoco — coupled with a strong statement on its
commitment to Marcellus Shale-related activity — is another tangible example of this
opportunity benefiting southeastern Pennsylvania.

We do want to engage with Delaware and all the partners of the DRBC to have the
regulations approved by DRBC. In fact we have come a very long way since the letter of
November 17 on the topics it raised. | have reached out to my counterpart in Delaware,
Department of Natural Resources and Environmental Control (DNREC) Secretary Collin
O’Mara, to offer to come visit him and his experts with my experts and to have all of us
visit some natural gas development sites so that we can focus on showing how the points
and questions raised in the letter of November 17, 2011 are addressed so that we can
move forward.

DEP is on the forefront of protecting headwaters of the Commonwealth’s streams in
areas outside the Basin Commission jurisdiction by requiring operators to adhere to water
management plans which governs their water withdrawal practices.

The water management plan is based on low flow conditions and describes where water
will be withdrawn how much water will be needed and the amount of water that will be
taken at any one time. Evaluation of the plan involves looking both upstream and
downstream to assess cumulative impacts, taking into account all other withdrawals and
discharges and their impact on the resource, particularly during low flow periods.

Generally speaking, if the water withdrawal is less than 10 percent of the natural or
continuously augmented 7-day, 10-year low flow (Q7-10) of the stream or river, a passby
(a restriction on the ability to take water during low flow conditions) will not be required.
Q7-10 is the lowest average, consecutive 7-day flow that would occur with a frequency
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or recurrence interval of one in ten years. A 10-year low flow event has a 10 percent
chance of occurring in any one year. Accepted hydrologic practices must be used to
determine the Q7-10 flow.”

Once approved, the plan is valid for each location for five years. Although the
Commonwealth has ample water resources, operators will need to cooperate to make sure
that access to water is available as more and more plans are submitted for headwater
streams.

Water and Wastewater Storage

Once an operator gets the water needed to fracture a well, the question becomes where to
put it? Even more important is figuring out where to put the wastewater that returns to
the surface. A new development with Marcellus wells is the advent of centralized
impoundments.  Unlike pits located immediately adjacent to the well, centralized
impoundments use dam like structures to hold enough water to service multiple wells
over an extended period of time. These impoundments can store freshwater, and more
increasingly, flowback from a hydraulic fracturing job.

Under DEP’s dam safety regulations, small freshwater impoundments — similar to a
farmer’s pond - do not need a permit. However, Marcellus impoundments can hold over
15 million gallons and if they store wastewater, must be permitted and constructed
according to DEP standards. Key standards include two impervious 40 mil liners with a
leak detection zone and groundwater monitoring wells around the impoundment.
Impoundments located where a breach could threaten public safety must undergo a much
more stringent engineering review.

Wastewater Management

The most significant issue facing Marcellus operators today is wastewater treatment and
disposal. Operators report that approximately 15% of the water used to stimulate a well
is returned to the surface during the initial flowback period. The Department has seen an
increase in reuse of this wastewater — industry-wide approximately 80% of the flowback
is used on another hydraulic fracturing job. Thus, the total volume of wastewater that
must be disposed is a small fraction of the volume needed to stimulate the well.

Still, flowback from Marcellus hydraulic fracturing jobs contain pollutants of concern —
particularly high levels of dissolved salts. Indeed, flowback water is several times saltier
than sea water. Thus, Total Dissolved Solids (TDS) represent a growing concern for the
Commonwealth’s waterways and the Department has developed a proactive strategy to
address this concern before widespread impacts are felt.

® Policy No. 2003-01 Guidelines For Using and Determining Passby Flows and Conservation
Releases For Surface-Water and Ground-Water Withdrawal Approvals, November 8, 2002.
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The best solution for disposing of high TDS wastewater is deep well injection.
Unfortunately, the best geology in Pennsylvania for this method of waste disposal is
being used for gas storage. Exploration for new injection sites is ongoing but not
commercially available yet.

Therefore, the current preference for flowback water disposal is through existing DEP
approved wastewater treatment plants. These plants typically do not have the technology
necessary to remove TDS from the effluent and instead rely on dilution. The DEP’s
recently promulgated Chapter 95 regulations completely address the cumulative impacts
of oil and gas wastewater discharges.

This new rule is the first of its kind in the country and limits the discharge of TDS from
new or expanded facilities that take oil and gas wastewater to drinking water standards.
This means that new discharges cannot exceed 250 mg/l for chlorides and that drinking
water supplies will never be impaired because of oil and gas drilling. The process of
eliminating the TDS will also remove radium — which has been the subject of recent
articles. Thus, in addition to reducing the contaminants discharged to our streams, the
new Chapter 95 rule will increase the use or recycled water, promote the development of
alternative forms of disposal and perhaps promote the use of alternative sources of
fracking fluid.

Drinking Water Protection

I outlined in my April 6, 2011 letter to EPA Region Il Administrator Garvin, which is
attached as an exhibit, that over the past three years the Commonwealth has been very
pro-active in protecting potential sources of drinking water. The April 6, 2011 letter is
attached as an Exhibit. In addition to the Chapter 95 TDS regulations discussed above,
there are other measures being implemented. DEP recently announced the results of our
in-stream water quality monitoring for radioactive material in seven of the
Commonwealth's rivers. All samples showed levels at or below the normal naturally
occurring background levels of gross alpha and gross beta radiation. Those tests were
conducted in November and December of 2010 at stations downstream of wastewater
treatment plants that accept flowback and production water from Marcellus Shale
drilling. These sampling stations were installed last fall specifically for the purpose of
monitoring stream quality for potential impacts from unconventional gas drilling
operations. The raw water river samples were collected above public water suppliers’
intakes where the water receives further treatment.

The seven river testing stations are located at the Monongahela at Charleroi in
Washington County; South Fork Ten Mile Creek in Greene County; Conemaugh in
Indiana County; Allegheny at Kennerdell in Venango County; Beaver in Beaver County;
Tioga in Tioga County; and the West Branch of the Susquehanna in Lycoming County.
These stations were chosen because of their proximity to public water supply intakes and
at the time, were located downstream of facilities permitted to or proposing to discharge
oil and gas wastewater. Future monitoring will include monthly sampling at the
Monongahela; South Fork Ten Mile; Allegheny; and Beaver sites and every other month
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at the remaining three sites. Moreover, gross alpha and gross beta testing was added to a
second water quality network station on the Monongahela, in March 2011. This site is
further downstream in Allegheny County. All of the results will be frequently evaluated
and available to the public via EPA’s Modernized STORET database.

There is more. Pennsylvania DEP has taken measures to have additional monitoring of
finished water at 14 public water supplies with surface water intakes downstream from
wastewater treatment facilities that accept Marcellus wastewater. On March 11, 2011,
under Pennsylvania regulation 25 Pa. Code 8109.302, we directed a letter to public water
suppliers that have surface water intakes located downstream of one or more facilities
that are accepting Marcellus wastewater to immediately conduct testing of radionuclides
(i.e., radioactivity) and other parameters including TDS, pH, alkalinity, chloride, sulfate
and bromide. A copy of that letter and the list of recipients is attached hereto as an
Exhibit.

In addition, Pennsylvania DEP, on March 18, 2011, under Pennsylvania regulation 25 Pa.
Code 892a.61(g), sent letters to 25 Publicly Owned Treatment Works and Centralized
Waste Treatment facilities that currently accept this wastewater calling for immediate
twice monthly effluent monitoring for radionuclides and other parameters including TDS,
pH, alkalinity, chloride, sulfate, bromide, gross alpha, radium 226 & 228, and uranium.

I have already discussed earlier the DEP’s April 19, 2011 call to all Marcellus Shale
natural gas drilling operators to cease by May 19 delivering wastewater from shale gas
extraction to 15 facilities that then accepted it under an exemption from being covered by
the 2010 Total Dissolved Solids (TDS) regulations and the dramatic response to that
initiative. Also, | have already discussed the Abandoned Mine Drainage White Paper and
our new General Permit 123.

Air Quality Impacts

Of course, it has been recognized that combustion of natural gas as either a fuel for
generating electricity or a transportation fuel can have very beneficial impacts on air
quality. With that being said, Pennsylvania is proactive in minimizing any potential
adverse air impacts from extracting this resource.

Through the leadership of state-implemented air programs like Pennsylvania’s, the air in
the United States and in Pennsylvania has steadily become cleaner over the past few
decades which is borne out by EPA air trend data and DEP air monitoring data. In
February 2010, the EPA released the report Our Nation’s Air, Status and Trends through
2008. EPA’s report notes that improving nationwide air quality trends have been
observed. Significant reductions were seen for six common air pollutants, including:
ground-level ozone, particulates, lead, nitrogen dioxide (NO2), carbon monoxide (CO)
and sulfur dioxide (SO2). Toxic air pollutants have seen a 40% total reduction from 1990
to 2005. EPA states that the NOx SIP Call and the Acid Rain Program have contributed
to significant decreases in atmospheric deposition improving visibility and water quality
of lakes and streams.
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Pennsylvania has a very comprehensive and robust set of air quality regulations and we
have administered that program with great success for over 25 years. Actual extraction
operations are subject to a host of existing permitting requirements. Those permit
requirements, whether a general permit or an individual permit, require the use of
technologies which control air emissions.

DEP took the proactive step of launching a short-term ambient air quality sampling
initiative in the southwest, northeast and north-central regions of Pennsylvania in April
2010. This initiative focused on natural gas extraction stages including drilling
operations, fracking operations where wastewater was being produced, the flaring of gas
for production and gas compression facilities.

Although concentrations of certain natural gas constituents were detected, DEP did not
identify concentrations of any compound that would likely trigger air-related health
issues associated with Marcellus Shale drilling activities. DEP also tested for carbon
monoxide, nitrogen dioxide, sulfur dioxide and ozone, but did not detect concentrations
above National Ambient Air Quality Standards at any of the sampling sites. DEP is
currently developing a protocol for a long-term sampling effort. Additionally, DEP has
the authority to develop a comprehensive emissions inventory. Such data will allow the
Department to develop an accurate inventory to support air quality planning activities
including state implementation plans to achieve and maintain the health-based federal
standards such as ozone, fine particulate matter and the recently promulgated short term
nitrogen dioxide and sulfur dioxide standards.

DEP is now implementing several studies of what, if any, longer term air impacts there
might be from oil and natural gas exploration and extraction activities.

Enforcement

I have already outlined how Act 13 increased penalties for violators and given DEP new
tools for enforcement. Pennsylvania DEP has been very strong on enforcement of rules
and regulations in this industry. DEP has shown its agility and decisiveness on the
enforcement front in issuing two cease and desist orders as a team within hours when it
was appropriate to do so. In one case we issued a “cease drilling order” for non-
Marcellus well drilling and in the other case we ordered a stop to pre-drilling well pad
preparatory activities which were resulting in sediment being released into a nearby
stream upstream of one of the various water intakes of a local water authority. In the
latter case we received a letter of thanks from the local water authority for DEP’s
“immediate” and “prompt response” in doing so. The water authority went on to write
“[t]his situation has reinforced our belief that the interest and importance of our water
source is of utmost importance to all and that Pennsylvania Department of Environmental
Protection works hard to sustain this valuable resource”.

In response to the April 20, 2011 well equipment failure and resultant loss of control of a

well in Leroy Township, Bradford County, DEP issued a notice of violation (NOV) just
two days later dated April 22, 2011 in which it required the operator to answer many
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questions about the incident itself and its root cause and insisting that the company
remain on stand-down from well development activities until it could provide DEP
technical personnel sufficient assurances that there would be no repeat of the event there
or elsewhere. DEP also asked the following important question: why it took nearly 12
hours to address the uncontrolled release of fluids from the well. After three weeks in
which the company was in stand-down mode, our technical staff did report to me that
they had been provided adequate assurances and the company then did restart well
development operations. However, we have more. We now have a commitment by the
operator that it will from now on engage and use local well control professionals in the
very unlikely event that a future well control incident at one of its wells would occur in
Pennsylvania. DEP had not asked for that particular measure in its April 22, 2011 NOV
but we insisted on this during subsequent discussions and we achieved it.

DEP announced in 2011 more than $1 million in penalties against an operator to address
violations in Bradford and Washington Counties. Through two Consent Orders and
Agreement (COA) with Chesapeake, DEP collected $900,000 for contaminating private
water supplies in Bradford County, $200,000 of which must be donated to the
department’s well plugging fund; and another $188,000 for the February 23, 2011 tank
fire at a drilling site in Avella, Washington County. The Bradford County matter was the
highest single penalty ever assessed against any oil and gas operator in the history of the
program. In the Washington County matter, the fines assessed were the highest allowed
by the Qil and Gas Act.

The United States Department of Energy (DOE) Shale Gas Production
Subcommittee August 2011 Ninety-Day Report

Before | close | would like to take a minute to discuss the DOE Subcommittee Report on
Shale Gas Production. In August 2011 the Shale Gas Subcommittee of the United States
Secretary of Energy Advisory Board issued its “Ninety-Day Report.” The board was
charged “with identifying measures that can be taken to reduce the environmental impact
and improve the safety of shale gas production.” It is no coincidence that the sitting
Pennsylvania DEP Secretary and my immediate past two predecessors were asked to
participate in that process. The report contains many conclusions and observations that
show Pennsylvania is out in front.

The DOE report recognizes the significant contribution domestic natural gas is and will
play in the future in domestic energy supply. It recognizes that real jobs have been
created in the sector.

The DOE report touts the adoption of best practices for well construction, especially
casing and cementing. Pennsylvania’s Chapter 78 regulations cover that topic and the
industry and the department have been in ongoing discussions on that topic for some
time.

The DOE report recognizes what | discussed at the beginning of this testimony, i.e., the
gap between real science and experience and perception regarding drilling and production
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of domestic natural gas. In that regard the DOE report acknowledges the small or
minimal risk that fracking itself poses to groundwater. At the same time it notes the need
to protect groundwater resources. | have discussed the lengths that Pennsylvania is
already going in that regard.

The DOE Report recognizes the need to maintain collaborative relationships among
industry, regulators and the public. The Report suggests there be collaboration among
industry and government and the public to educate and gather real data regarding
experience as we move forward. This is an effort that we have been undertaking in
Pennsylvania for a long time.

The DOE Report, as did our Shale Advisory Commission, notes that local impacts should
be considered and accounted for.

The DOE Report pointed out the useful role that STRONGER plays. Pennsylvania’s
Deputy Secretary for Oil and Gas is now on the Board of Directors of STRONGER.

The DOE Report also notes as an important issue the potential air related issues
associated with this resource and recommends that data be developed to get a handle on
that topic and that it be dealt with so as to avoid negative air pollution impacts from the
extraction of this resource. | have already discussed Pennsylvania’s multi-faceted
approach in that area.

Conclusion
Thank you for the opportunity to provide testimony here today. Pennsylvania’s program
is multi-faceted, transparent and very protective. As you can see, the states are the right

regulators of hydraulic fracturing, not the federal government. The law, the history and
the facts bear that out.
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Until he was nominated by Governor Tom Corbett to be Pennsylvania's Secretary of the
Department of Environmental Protection (DEP), Mike Krancer was a Judge on the Pennsylvania
Environmental Hearing Board (EHB). The EHB is the state-wide trial/appellate court for
environmental cases which tries appeals from actions of the DEP. He was first nominated to
serve as a Judge on the EHB by Pennsylvania Governor Tom Ridge in October 1999. The
Senate of Pennsylvania confirmed the nomination and Mr. Krancer took the oath of office in
November 1999. In February 2003, Judge Krancer was named by Pennsylvania Governor
Edward G. Rendell as Chief Judge and Chairman. Before becoming a Judge, Mr. Krancer was a
litigation partner at the Dilworth and Blank Rome law firms in Philadelphia. His practice
involved complex commercial, white collar criminal and environmental litigation. Judge
Krancer stepped down from the EHB in April 2007 to devote full time to his candidacy for
Justice of the Pennsylvania Supreme Court. Secretary Krancer became an Assistant General
Counsel for the Exelon Corporation in June 2008. While with Exelon he provided legal counsel
in the areas of environmental, health and safety compliance and litigation. He also worked on
energy policy matters and with the company’s government relations team. He was asked by
Governor Rendell to return to the EHB as a Judge in 20009.

Secretary Krancer serves on the Board of Directors of Inn Dwelling, a non-profit faith-
based initiative corporation associated with St. Vincent de Paul Roman Catholic Church located
in the Germantown section of Philadelphia, whose mission is capacity-building among
disadvantaged families in the Germantown and Northeast sections of Philadelphia. Judge Krancer
worked with Inn Dwelling high school students as a volunteer writing skills coach. Judge
Krancer also currently serves on the Board of Trustees of Neumann University, a private,
Catholic, co-educational University in the Franciscan tradition, located in Aston, Delaware
County and was formerly on the Board of the Riverbend Environmental Education Center in
Gladwyne. He also served as Vice President of Riverbend.

Secretary Krancer is an active member of the Montgomery Bar Association (MBA) and
he has been elected to serve on the Board of Directors and the Executive Committee of the MBA
commencing in 2005. He is a former Chairman of the Environmental Law Committee and is an
active member of the Municipal Law and Government Relations Committees. He also served on
the MBA Judiciary Committee and is a mentor in the MBA mentoring program. He is a frequent
faculty lecturer for various Continuing Legal Education programs on various topics including the
Pennsylvania Judges’ and Attorneys’ Code of Civility and lobbying law and practice.

Secretary Krancer is an avid student of Hebrew and Christian Biblical Canon and he has
pursued undergraduate and graduate level coursework in theology and biblical studies and
exegesis at Villanova University. He is also a student of naval history, especially naval aviation
from its dawning through its heyday, the World War Il Pacific Campaign. He is a member of the
United States Naval Institute and the Navy League of the United States. He is also a Civil War
Re-enactor. He is proud to be a Private of the 20™ Maine Volunteers, Company E (Army of the
Potomac, Fifth Corps, First Division, Vincent’s Brigade). He has seen “action” at Gettysburg,
Stanardsville and Cedar Creek among other engagements.
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
DISTRIGT OIL AND GAS OPERATIONS

March 14, 2014

I

CERTIFIED MAIL NO, 7012 3050 001 4059 3226

'l@

CERTIFIED MAIL NO, 7012 3050 001 4059 3219

Re: 58Pa.C.S § 3218 Determination
Complaint No. 302587 (Related Complaimt No. 301927)
Leroy Twp., Bradford County

The Department has investigated the alleged diminution and degradation ofq water
supply looated a in response ta a 2/7/2014 complaint that
recent gas well drilling activities may have affected vater supply, On2/11/2014, the
Department collected samples from the above referenced water supply. The samples were submitted to
the Departinent’s laboratory in Harrisburg for analysis. The analytical reports for the samples are
included, as well as documents that will assist you with interpreting the sample results, Analytical results
do not reveal any impacts from oil and gas related activity and are consistent with predrill sampling
results.

The sample results showed several compounds elevated above Department standards, Iron was present at
0.37 mg/L which exceeds its Secondary Maxiimum Contaminant Level (SMCL) of 0.3 mg/L, and
aluminum was detected at 0.26 mg/L which exceeds its SMCL of 0.2 mg/L. Total coliform was detected
at 120/100 mL which exceeds its Primary Maximum Contaminant Level of 0/100 mL. Turbidity was also
detected at 1.4 NTU. All other tested parameters were below applicable Maximum Contaminant Levels
(MCLs) for compounds which a MCL exists and were similar to predrill results obtained in 2010 and
samples collected in 2011 and 2012 (Table 1). Primary MCLs arc Intended to reflect potential dangers to
human health, while sccondary MCLs reflect the agsthetics of the water (i.e. taste, smell, efc.). The
detections of iron and aluminum were most Ilkely attributable to increased turbidity caused by the method
in wlich Department steff needed to obtain samples directly from the water supply/spring box, causing
some agitation of sediments that were present in the base of the supply.

Samples for volatile and seini-volatile organic analysis for drinking water (VOA-DW & SVOA-DW)
were also collected by the Department to idontify potential sources of contamination, including those not
associated with gas-drilling related activities, that may have impacted the water supply, Acetone was
found at a concentration of 1.42 pg/L in the sample from the water supply. Acetone was also detected at
2.29 pg/L in the trip blank, Additionally, a tentatively identified compound (TIC) of ethlybenzaldehyde
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Complaint No, 302587 -2- 3/14/2014
was detected. The presence of TICs are not consldered absolute or confirmed by the laboratory, but
rather, indicates a spike of a compound for which the instrument was not calibrated. Quality control
procedures utilized by the laboratory determined that the presence of acetone and ethylbonzaldehyde in
both the trip blank and sample was inost likely attributable to the acid that was used to preserve the

. samples. ‘

No evidence exists that the reported diminution of the dug well/spring is related to nearby gas drilling
activities. Analysis of available water quality data indicated wator from the dug well/spring had a
chemical composition consistent with shallow groundiwater systems driven by surface recharge.
Additionally, the presence of nitrates, although below the MCL, are often associated with agricultural
runoff, and further indicates a hydrologic connection with surficial ranoff,

Due to the high levels of bacteria detected, the shallow nature of the water supply, and its location in the
livestack pasture, it is recommended that you consider an alternative water supply for the home, Ifitis
desired to continue to use the water supply, it is highly recommend that the supply be properly disinfected
on a regular basis and a licensed plumber and/or well driller evaluates the supply. Information regarding
proper disinfection procedures as well as information on the inadequacy of dug wells as private water
supplies has been included for your reference, The Department considers this case closed and does not
anticipate any further action in relation to this matter,

Sincerely, _

ennifer ‘W, Means
" Environmental Program Manager
Oil and Gas Management

ce:
Dave Engle

William J, Kosmer, P.G.
Caleb Woolever

Matt Nuss

Sharon Steinbacher
Complaint File #302587
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DEPARTMENT OF ENVIRONMENTAL PROTECTION
SECRETARY

" %pennsylvania

April 12, 2013

Dear Ms. Steinzor, et al.,

I am writing in response to a number of questions relating to the Pennsylvania Department of
Environmental Protection’s (DEP) oil and gas investigations and lab testing practices that you
asked Alisa Harris, Special Deputy Secretary for External Affairs, in an e-mail dated

January 25, 2013. As you know, that correspondence occurred in the context of scheduling a
meeting between DEP and representatives from various environmental advocacy organizations to
discuss these matters further. It is my understanding that these groups now refuse to meet with
DEP. Thus, I will try to address your questions as best [ can in writing.

Before directly speaking to the questions and points you have raised, I would like to first point
out that this administration takes methane migration very seriously and that it was this
administration that levied a §1 million penalty, the largest single fine against an oil and gas
driller in the history of Pennsylvania, in a case involving methane migration. I would also like to
point out that DEP’s Bureau of Laboratories, which as part of its duties provides analytical
support to DEP’s investigations and also accredits laboratories operating in the state, recently
received a glowing peer review from the independent, non-profit Association of Public Health
Laboratories. The association found DEP’s lab to be “well-managed, efficient and highly
functional,” capable of meeting the varied needs of a statewide regulatory agency. Given these .
facts, it is absurd to assert that DEP is either unwilling or incapable of upholding its mission to
protect public health, safety and the environment.

DEP takes every complaint it receives very seriously. In response to complaints alleging water
supply impacts from oil and gas activities, the state’s Oil and Gas Act obligates DEP to initiate
an investigation and determine if oil and gas drilling impacted a private water supply (58 Pa.C.S.
§ 3218). Generally, this involves interviewing the complainant, sampling the water supply,
analyzing the sample, comparing sampling results to pre-drill sampling results if available and to
other reference material, and making a determination. We provide homeowners with verified
sampling results as we receive them.

One of the questions you raised was why “DEP [would] state in letters to homeowners that ‘The
sample results taken by the Department did not show any evidence that your water was affected
by oil and gas drilling activities,’ even if the results indicate clevated levels of [certain]
substances[?]”. While we cannot speak to any one case or investigation in particular, should
exceedences of MCLs exist in pre-drill sampling data and remain unchanged, DEP staff would
not be able to conclude that the levels of such parameters were attributable to an impact from oil
and gas drilling. Given the potential for groundwater to change, multiple rounds of testing may
be necessary. Elevations of a single parameter is not necessarily evidence of a well drilling
incident but could instead be part of a naturally fluctuating aquifer. This is why DEP conducts
multiple rounds of sampling.

Rachel Carson State Office Building | P.O. Box 2063 | Harrisburg, PA 17105-2063
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Ms. Nadia Steinzor, et al. iy April 12; 2013

Groundwater in Pennsylvania at background levels does not always meet safe drinking water
standards. As the Center for Rural Pennsylvania has noted in several studies, many private water
supplies contain some level of background contamination or, specifically, contamination not
attributable to oil and gas drilling. Further, while DEP has in place regulations protecting private
water supplies from impacts from mining and oil and gas activities, Pennsylvania does not
regulate the construction of or the quality of water contained in private water wells.

Impacts from oil and gas drilling can be quite diverse, ranging from the mtroduction of air into
subsurface strata and causing oxidation of iron and manganese, discoloring the water, to methane
migration resulting from improper casing and cementing. There may also be impacts resulting
from leaks or spills at pits or impoundments temporarily storing flowback water or other wastes.
An investigation into alleged methane migration would require different methods of fact-finding
than would an investigation into alleged introduction of oil and gas fluids into a water supply
from an impoundment. Further, each investigation is necessarily fact-specific and site-specific,
and our inspectors have the discretion and tools to conduct thorough and complete investigations
based on the facts. The facts of a particular investigation may include data collected on the water
supply, as well as an examination of the activities at the well site and the existing local geology
and hydrology.

In order to assist inspectors with their field work, DEP’s scientists and technical experts have
developed 624 standard analysis codes and 161 suite codes for inspectors to choose from when
requesting an analysis of a particular sample from DEP’s labs. In an oil and gas fluids
investigation, DEP inspectors consistently employ SAC 946 (the parameters of which are
included as an enclosure, as are the parameters of SAC 942 and 944). After reviewing the initial
verified results, DEP inspectors may also request the laboratory test for additional parameters
beyond those originally requested.

DEP’s use of suite codes is an evolving process. DEP’s scientists and technical staff will change
the parameters and analytes tested for in existing standard analysis codes or develop new
standard analysis codes based upon the results of field research and science. For example, DEP
originally developed SAC 942 in 1991 to identify constituent clements that would indicate
contamination from a gas extraction operation. In 2008 and 2009, DEP staff undertook a broad
survey of fluids associated with Marcellus shale development. The results of that survey
confirmed that SAC 942 tested for the correct analytes and also identified additional parameters
that may be useful. The result of this was SAC 946, which has now replaced SAC 942 as a
matter of practice in private water supply impact investigations. SAC 946 is particularly useful
as it tests for parameters that are most indicative of an impact from oil and gas fluids—namely,
chlorides, calcium, sodium and total dissolved solids. The additional parameters included in the
standard analysis code are at times useful for determining the extent of the impact. SAC 946
continues to be a practical and sufficient set of tests for the purposes of these types of
investigations, as was discussed at length in a November 9, 2012 letter to a State Representative,
which I have enclosed. As the enclosed letter explains, all of SAC 946’s analytes and parameters
have been demonstrated to be present in fluids associated with oil and gas development, such as
produced water, flowback, and fracturing fluids.



Ms. Nadia Steinzor, et al. -3- April 12, 2013

In another such instance of DEP adding parameters to what it can test for, at the request of the
region, DEP’s Bureau of Laboratories demonstrated their technical expertise by finding a way to
test for glutaraldehyde, an anti-bacteriological agent used in flowback impoundments to reduce
odors, using a testing method for a similar compound. DEP’s lab sought and received
accreditation from the National Environmental Laboratory Accreditation Program to test water
samples for the compound, which can serve as an additional tool in water supply investigations
due to the use of glutaraldehyde in the oil and gas industry.

DEP may also develop standard analysis codes for long-term monitoring surveys. Such codes
would not be suitable for the purposes of a field investigation of a particular water supply. In
specific regard to one of your questions, SAC 944 was created on October 28, 2008 for the
purpose of surveying wastewater and wastewater treatment related to Marcellus shale operations.
It was not designed to assist with investigating whether oil and gas drilling fluids impacted
private water supplies. SAC 944 is a hybrid of oil and gas parameters and National Pollutant
Discharge Elimination System (NPDES) parameters, analyzing the fluid that entered wastewater
treatment facilities and analyzing the fluids discharged from those wastewater treatment facilities
to the waters of the Commonwealth. The logistics and sampling protocols involved with the
number of parameters in SAC 944 do not lend themselves to field investigatory work. In
comparison, SAC 946 is both robust and readily useful in the field. That is why it is the
principal standard analysis code used in water supply investigations, and that is why it provides
DEP with the information necessary to satisfy its legal requirement to determine if oil and gas
drilling has impacted a water supply.

A question presented in your e-mail referenced third-party testing, or sampling conducted by an
operator and analyzed by an independent laboratory. There are some investigations where the
only sampling that occurs is conducted by DEP ficld staff. In others, sampling is conducted by
both DEP and one or more oil and gas operators. In such cases, DEP would compare the
analytical results. If a discrepancy is noted, DEP staff may request and review raw data from its
lab or the third-party lab. In extremely rare cases where DEP staff are unable to directly sample
a water supply, DEP will obtain from the operator and the third-party lab the raw data, the
quality assurance and quality control measures used, and chain of custody documents to verify
the analytical results. If the review of this information does not result in any discrepancies or
errors with the analysis, the results are considered suitable for use in making a determination.

In your e-mail correspondence, you have asked a number of questions concerning the training
and qualifications of our staff. DEP provides its field staff with training, as outlined in the
Bureau of Laboratories Sample Protocol manual, which can be accessed at this link
http://www.elibrary.dep.state.pa.us/dsweb/Get/Document-83716/COMBINED .pdf . Notably,
this manual includes SAC 946. In addition to the background in sampling this training provides,
DEP inspectors and water quality specialists are also provided with in-the-field training
regarding investigations.
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DEP’s chemists who work in the labs and provide the analytical support must possess college
degrees and professional experience. In addition, in order for DEP’s lab to be accredited, DEP’s
lab staff must take part in Initial Demonstrations of Capability, which occur annually and require
DEP’s lab analysts to correctly test for and identify the levels of various samples, some with
samples of unknown concentration to the analyst. DEP staff are well-trained, receive continual
training and, in the case of the laboratory, must continue to demonstrate technical proficiency in
the application of required laboratory methodologies. '

[ would also like to address the continuing confusion surrounding why DEP does not provide
raw, non-QA/QC’ed laboratory readings to homeowners. The standard analysis codes identify

~ parameters and analytes that lab personnel must test for and the results of which must be
verified. In order to determine the levels of certain parameters and analytes of a standard
analysis code, DEP staff use approved methodologies. EPA Test Method 200.7 “Determination
of Metals and Trace Elements in Water and Wastes by Inductively Coupled Plasma-Atomic
Emissions Spectrometry” revision 4.4, is such a recognized methodology for determining the
concentrations of many metals in drinking water or wastewater samples and as such is used for
determining the concentrations of the metals included in SAC 946.

The Bureau of Laboratories’ equipment is calibrated to test for the range of metals in EPA Test
Method 200.7 so that a batch of samples may include the parameters listed in SAC 946, as well
as other SACs that include different metals. Use of EPA Test Method 200.7 generates additional
raw numbers or readings for other metals that are not relevant to DEP’s statutory obligation to
determine if drilling activities have impacted a water supply. Those extra, unverified laboratory
readings are not requested to be analyzed because they are not relevant to an oil and gas fluids
investigation. DEP's study of oil and gas fluids shows that even if this extra, non-requested,
unverified information were to show the presence of non-SAC 946 metals, that information is
unlikely to further the investigation. This is because the parameters included in SAC 946 are
indicative of impacts from drilling; the additional parameters do not typically provide additional
information with respect to impacts from drilling.

What is left are unverified raw numbers — and, often, pages of such numbers that are not readily
understood by the general public. Those numbers are not verified and often include levels below
detection or reporting limits, or even varied levels for the very same analyte. Those variables are
caused by normal laboratory processes, such as multiple runs of the sample at different dilution
levels when some results exceed calibration levels. By definition, the raw numbers are not
useful on their own. No laboratory, whether private or government, would consider them to be
so. It would be irresponsible for DEP to provide such unrequested, unverified, and incomplete
raw laboratory readings to a homeowner. I must note, though, that DEP will and does provide
such raw, unvalidated information to homeowners when it is requested.

You may also be interested to know that the Citizens’ Advisory Council (CAC) also had this
topic addressed in a presentation made to them by Barbara Hall of TestAmerica during the CAC
meeting of February 26, 2013. Former Secretary of DEP Dave Hess, who is now a CAC -
Member (appointed by Senator Scamati), described what Ms. Hall told the CAC this way,
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Barbara Hall with TestAmerica, Inc., a laboratory which provides water testing
services in the Marcellus Shale regions of the state to private clients and DEP,
gave Council a briefing on water testing protocols. During its last two meetings
Council has been presented with concerns and allegations about DEP “hiding”
some water sampling results from homeowners. As a result of the presentation, it
became clear there has been a misunderstanding about how test results are
generated at a modern lab like TestAmerica. Ms. Hall clarified that while modern
testing equipment frequently provides sample results on a broad spectrum of
substances in a sample at the same time, the client or DEP requests the individual
results it wants by substance or parameter. For example, in the controversy
presented to Council, DEP was doing investigative sampling trying to determine
if a water supply was affected by Marcellus drilling. Ms. Hall pointed out only a
handful of parameters are necessary to make that determination and those are the
results they report to their clients or DEP, even though their equipment might
have automatically analyzed the sample for many more substances. Ms. Hall
said, unlike other states, Pennsylvania does not have a set list of parameters
drilling companies should use to analyze water wells around their drilling sites, at
a minimum within 2,500 feet. The Marcellus Shale Coalition, an industry group,
Ms. Hall said will soon be publishing its own suite of water sampling parameters
for member companies to use.

Finally, I must repeat again how seriously this administration takes impacts to private water
supplies. The results of a positive determination have significant consequences, and as such
DEP reviews significant actions through an internal process known as the Major Action
Advisory (MAA) process, which was implemented and used by prior administrations. As the
name of the process implies, the purpose is to advise DEP management staff of significant
actions proposed to be taken by field staff. It would not be a responsible way to run an
organization where management is not apprised of such actions. This process will not delay
DEP in notifying homeowners of any issues with their water supplies as indicated by verified
laboratory results.

One of your requests asked DEP to identify homeowners whose water supplies have been
impacted from drilling. As DEP is sensitive to the privacy of homeowners who wish to remain
anonymous in these matters, we will not disclose this information. DEP has, however,
determined Marcellus shale drilling has impacted the water supplies of 25 separate water supply
complainants since 2009.

As you can see, DEP inspectors have all the tools needed to satisfy our legal requirement to
conduct a full and thorough water supply impact investigation and to make a sound
determination based on fact, established science and the law. As you correctly noted, millions of
Pennsylvanians rely on private water supplies. I hope that this letter has sufficiently explained
how our regulations, investigations and field staff protect such supplies. I would like to close by
again expressing my disappointment with your decision not to work with us on rescheduling a
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meeting with myself and my experts and representatives from you and your fellow
environmental and conservation advocacy organizations. That was a dialogue I was very much
looking forward to having.

If you should have any questions on this matter, please contact Alisa E. Harris, Special Deputy
Secretary for External Affairs, by e-mail at aliharris@pa.gov or by telephone at 717.787.6490.

Sincergly

Michael L. Krancer
Secretary

Enclosures
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