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What is a regulatory action?

 E.O. 12866 defines a regulatory action as:

“any substantive action by an agency (normally
oublished in the Federal Register) that
oromulgates or Is expected to lead to the
oromulgation of a final rule or regulation,
Including notices of inquiry, advance notices of
proposed rulemaking, and notices of proposed

rulemaking.”

e Rule = Regulation = Regulatory Action = Rulemaking
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Where EPA fits: From laws to regulations

Regulation

EPA Regulation

Public
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Why we have a regulatory process

o Market failures (externalities, imperfect information, public
goods)

* Improved government operations
» Social goals (redistributive, civil rights, privacy, etc)
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Principles of sound regulation:
Components of the rule-making process

e Political Concerns

e Statutory Instruction
e Institutional Feasibility
Flexible Simple e Technical Feasibility

e Benefits & Cost
(Economic Efficiency)

Legally Defensible

Sound

Analysis Timely e Ethics
— Distributional Justice
— Environmental
Comprehensive |mgzsr¥];2t & Justice
Enforce e Sustainability
Clear & Concise ° Enforceability
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Action Development Process for Tier 1 & 2 Regulatory Actions

lering & Commence

Lead office submits request,
RSC reviews, RPO approves
commencement,
OPEI approves

Identify if
Poss. EJ

Issues

Analytic Blueprint & Early
Guidance

Workgroup creates
Preliminary ABP, mgmt
gives Early Guidance,
workgroup creates
Detailed ABP.

Scoping
of EJ
Analysis

Analysis & Consultation

Drafth

Workgroup gathers
scientific, economic, legal,
stakeholder, enforcement,
and compliance info.
Drafts options.

Options
Selection

Senior mgmt selects option
or narrows list.

Informed
by EJ
Analysis

Drafting Proposed Action

Workgroup creates draft
action.

Revise EJ
Analysis As
Needed

Final
Agency Review
Last point for EPA review.
Senior mgmt from
participating office
concur or
non-concur

Revise EJ
Analysis As
Needed

|
OMB Review

If action is significant per EO 12866

OPEI submits to OMB for revi
Revise EJ
Analysis

As Needed

Signature

Docketing
Lead office ensures action and

Administrator, AA, RA, or delegate
signs the action.

appropriate supporting docs are in
official docket.

FR Publishing

Action published in the Federal
Register.

Public Comments

Formal comment period

Process begins again, often at
I]D > Options Selection or Drafting.
Sometimes milestones are

Final Action

skipped. Final actions are often
subject to Congressional Review
Act & Courtesy Copy Policy.

Revise EJ
Analysis
As Needed




EJ Questions Asked During the Action
Development Process

1. How did your public participation process provide
transparency and meaningful participation for
minority, low-income, and indigenous populations, and
tribes?

2. How did you identify and address existing and new
disproportionate environmental and public health
Impacts on minority, low-income, and indigenous
populations?

3. How did the actions taken under #1 and #2 impact the
outcome or final decision?

Source: Interim Guidance on Considering Environmental Justice During the Development of an Action (2010)
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Draft Technical Guidance for Assessing
Environmental Justice in Regulatory Analysis

e Currently conducting analysis of EJ issues to inform this
rulemaking process but with no overarching analytic
guidance.

e Technical guidance will

— make explicit EPA’s analytic expectations and ensure
potential EJ concerns are appropriately considered.

— Improve quality and increase consistency across
analyses of EJ issues.
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Incorporating Environmental Justice
Into the Action Development Process

Tiering and Commencement
e Consider what type of EJ analysis is relevant for the action
 Determine if someone with EJ expertise should be on the workgroup

Analytic Blueprint and Early Guidance
e Describe briefly what EJ issues will be evaluated
 Receive early guidance from managers to determine appropriate level of EJ analysis
and engagement of EJ stakeholders based on
— Stakeholder interest
— Available data, resources, and time
— Impacts that EJ concerns may have on the outcome of the action
« Developing Detailed Analytic Blueprint (DABP) that describes how will EJ issues
will be evaluated

Analysis and Consultation:

e Develop regulatory options

« Complete data gathering, consultation with key stakeholders, analyses and peer
review for EJ as laid out in DABP
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Incorporating Environmental Justice
Into the ADP, cont.

Options Selection:

« How EJ concerns are factored into the development of the options will vary
considerably by action

e Describe activities and efforts to assess identified EJ concerns and to involve affected
communities and stakeholders.

Draft Proposed Action:
e Describe how the regulation is supported by the results of the analyses for EJ

Final Agency Review (FAR):

e This is the final opportunity for internal EPA review of whether identified EJ
concerns have been adequately considered and addressed, and to ensure proper
documentation of those efforts

After FAR:
e OMB and interagency review with changes to address concerns as needed
e Receive public comment on EJ

Develop the Final Action:
e Repeat most of above steps, revising EJ analyses as needed
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