
  

 

 

 

 

 

 

 

Reply To:  West Palm Beach    

 

SENT VIA ELECTRONIC MAIL ONLY 

 

December 6, 2010 

 

Stephanie Sanzone 

Designated Federal Officer 

Science Advisory Board 

U.S. Environmental Protection Agency (MC-1400R) 

1200 Pennsylvania Ave., NW 

Washington, DC 20460-4164 

 

Re: Comments on EPA’s Methods and Approaches for Deriving Numeric 

Criteria for Nitrogen/Phosphorus Pollution in Florida’s Estuaries, Coastal 

Waters, and Southern Inland Flowing Waters 

 

Dear Ms. Sanzone: 

 

On behalf of the Florida Association of Special Districts (“FASD”) and its statewide 

membership, Lewis, Longman & Walker, P.A., provides the following comments concerning the 

U.S. Environmental Protection Agency’s (“EPA”) report entitled Methods and Approaches for 

Deriving Numeric Criteria for Nitrogen/Phosphorus Pollution in Florida’s Estuaries, Coastal 

Waters, and Southern Inland Flowing Waters, dated November 17, 2010.   

 

FASD has represented the interests of independent and dependent special districts in the 

state since 1976.  Special districts are limited purpose governmental units administratively 

separated from county, municipal, or state government.   

 

In Florida, there are approximately 94 special water control or improvement districts that 

have the legislatively expressed purpose of managing water resources, encompassing well over a 

million acres of land that are managed for flood control and water supply.  Approximately 60 of 

the 94 special districts manage water resources within the South Florida Coastal Plain Ecoregion 

everything south of Lake Okeechobee).  FASD represents 39 of the special districts that provide 

invaluable flood control and water supply services for urban and agricultural land uses.  
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The public services provided by water control districts are most evident in South Florida 

where they operate and maintain extensive canal systems and water management facilities that 

dominate the hydrology of South Florida, provide critical water supply, and prevent flooding 

throughout South Florida.  For example, we have attached a map depicting the water control 

districts within just one county, Palm Beach County, Florida.  A simple review of the map shows 

just how intertwined the water control districts’ canal systems are with Palm Beach County’s 

landscape.  Water control districts are not isolated features; instead they are dominant features in 

the South Florida landscape whereby the health of the communities being served/protected is 

directly related to the continued and uninterrupted flood control/water supply operations 

provided by these special districts. 

 

All of the water control districts and improvement districts that manage Florida’s water 

resources have one common origin; they were all legislatively created for the express purpose of 

flood control and/or water supply.  They have little or no legislative authority to implement water 

quality treatment or environmental enhancement programs.  These special districts, although 

they encompass over a million acres, have limited revenue sources that are based solely upon the 

flood protection/water supply benefits they provide.   

 

Because they were created for flood control/water supply purposes, the district’s water 

management systems (canals, etc.) were usually constructed in grid system with little or no 

littoral zone.  In essence, they were constructed as a complex plumbing system to control water 

levels so that the surrounding areas could be utilized for urban development, agricultural 

activities and other human uses.  They were not designed to mimic natural flowing systems.  

And, there is little or no space left within these systems to modify the systems if financial 

resources existed to do so.    

  

 EPA’s proposed methodologies are arbitrary and would result in numeric nutrient criteria 

that would have severe adverse impacts to FASD’s membership and their ability to conduct their 

intended operations protecting the public safety.  FASD maintains that the proposed criteria for 

in-stream protection are not based on sound scientific principles or methodologies and will result 

in the expenditure of significant resources without deriving the intended environmental benefit.  

Specifically, FASD is providing the following comments: 

 

I. Numeric Nutrient Criteria for South Florida Inland Waters is not Based on Sound 

Science 
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It is our understanding that EPA is considering three approaches for the development of 

numeric nutrient criteria for inland waters within the South Florida Region.  The stated intent is 

to protect natural populations of aquatic flora and fauna from defined, excessive levels of 

nitrogen and phosphorus. 

   

 Before discussing the three proposed approaches individually it is important to note that 

in order for numeric nutrient criteria to reflect in-stream biological conditions, there must first be 

a relationship between nutrients and adverse biological effects in streams and canals.  EPA has 

acknowledged that there is no evidence demonstrating a strong relationship between biological 

response variables and nutrient concentrations.  Therefore, controlling in-stream nutrient levels 

does not necessarily control in-stream biological responses.  Consequently, there are other 

factors that must be first addressed in order to control biological responses such as habitat, 

hydrology, and color.  Elevated nutrients as the primary controlling factor for the allowance of 

the designated use and biology is not supported by the science and is thus arbitrary and 

unnecessary regulatory action that will only result in a futile effort costing billions of dollars.  It 

is therefore, recommended that the primary causes of impairment be determined and establish  

criteria for those factors. 

 

a. Reference Condition Approach is Arbitrary 

 

It appears EPA’s preferred approach in developing instream protective values for Total 

Nitrogen (TN) and Total Phosphorus (TP) is the reference condition approach using least-

disturbed sites.  EPA’s development of in-stream numeric nutrient criteria is oriented toward and 

has the expectation of protecting ecological communities found in “least-disturbed” sites.  The 

South Florida Region is dominated by man-made canals which are artificial systems that are 

highly maintained.  Therefore, using “least-disturbed” sites would result in an ecological 

expectation that is vastly different from what would be expected, or possible in most canal 

systems.  This point is especially true considering most canal systems are urban systems that do 

not have natural filtering features that the proposed “least-disturbed” sites would have such as 

surrounding wetland systems.  Failing to account for the full range of canal systems within 

Florida, dismisses the expected variability of nutrient levels in those systems.  Therefore, this 

approach is inherently overprotective. 

 

Second, EPA is proposing to develop a modified Stream Conditions Index for use in 

highly maintained systems such as canals to “indicate balance in the natural populations of 

aquatic flora and fauna.”  This approach assumes a relationship between biological responses and 

nutrient concentrations exists.  As stated earlier, EPA has acknowledged that there is no evidence 
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that such a relationship exists.  Further, the development of a stream conditions index is 

problematic because canal systems are highly maintained and highly modified.  All previous 

attempts to develop such an index by the State and EPA have proven unsuccessful.  FASD is 

concerned that such an index will not be an accurate method in gauging a balanced ecological 

community within canals. 

 

Third, EPA is proposing to select the 75th percentile of the reference sites (streams and 

canals) in deriving the proposed numeric criteria.  Calculating the 75th percentile of the 

reference sites means that 25 percent of the reference sites selected as being the “least-disturbed” 

would fail EPA’s proposed criteria.  Consequently, picking the 75th percentile is over protective 

and is the direct result of EPA’s failure to demonstrate a direct relationship between nutrient 

levels and biological health within canals and streams.   

 

Finally, EPA is proposing a reference based approach because EPA cannot establish a 

direct relationship between nutrients and biological conditions within flowing waters and canals.  

EPA has acknowledged that a dose-response approach is the preferred approach; however, such 

an approach is impossible for nutrients because there is no clear evidence that such dose-

response relationship exists.  Absent being able to establish such a relationship, EPA is 

defaulting to alternate approaches that derive criteria based on assumptions that have not been 

proven. 

 

b. Distribution Approach is Arbitrary 

 

Essentially this approach is the same as the reference based approach except that the data 

is not screened for the “least-disturbed sites.”  Consequently, this approach is flawed for the 

same reasons the referenced based approach fails: (1) no relationship between nutrient levels and 

biological health of flowing waters including canals; (2) lack of a scientifically sound measure of 

the biological conditions (flora and fauna) that are to be protected; (3) selection of the 75th 

percentile in deriving the proposed numeric criteria is arbitrarily overprotective. 

 

c. Stressor-Response Approach is Arbitrary 

 

EPA’s final approach proposes criteria for Chlorophyll-α as a response indicator of 

nutrients.  However, EPA has failed to scientifically demonstrate that there is a relationship 

between Chlorophyll-α, total phosphorous, and total nitrogen in flowing waters.  Such an 

approach is premature without scientific evidence to support such a relationship.  Again, there is 

no relationship between nutrients and biological response in flowing waters.   
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II. Downstream Protection Values are not Necessary 

 

EPA is also proposing deriving numeric nutrient criteria for inland waters that would be 

protective of downstream inland waters and estuaries.  Downstream protection of lakes and 

estuaries is already addressed by the Total Maximum Daily Loads program whereby an impaired 

lake and estuary is protected by establishing nutrient load allocations for all upstream waters 

including flowing waters and canals.  Consequently, the development of in-stream nutrient 

criteria and downstream protection values is not necessary for protection of estuaries or other 

downstream waters 

 

III. The Proposed Criteria will have Significant and Unnecessary Financial Impacts 

 

Compliance with the proposed numeric nutrient criteria will require the construction and 

implementation of water treatment facilities and practices.  Most water control and improvement 

districts do not have the physical space to construct new water treatment structures or retro-fit 

existing structures.  As Attachment A demonstrates (a map of Palm Beach County, Florida), 

these districts serve urban and agricultural areas with little to no opportunity to expand their 

operations to include water treatment areas.   

 

Regardless of the physical limitations, any attempt to retro-fit existing facilities in order 

to attempt compliance with numeric criteria derived from the proposed approaches would be 

fiscally prohibitive.  The cost of retro-fitting the thousands of miles of canal systems for water 

treatment would conservatively be in the billions of tax payer dollars.  This does not include the 

additional billions of dollars that would be expended in eminent domain proceedings that would 

be necessary to acquire lands to construct the water control facilities assuming such lands exist.  

  

Essentially, special districts would have to assess individual property owners to fund the 

eminent domain proceeding that would  take the very land being assessed in order to build a 

water treatment facility on what use to be homes, businesses, and farms.  Redesigning the 

existing canal systems would not be a feasible option as it would be excessively costly and any 

redesigned based on attenuating nutrient loads would necessarily compromise the primary goal 

of flood protection.  Even after wasting billions of dollars to implement the best available water 

treatment technology, it highly unlikely that the special districts will be able to bring their man-

made canals into compliance with EPA’s standards that are based the unproven assumption that 

there is a relationship between nutrient levels and the biological health of canal systems.  
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The Lake Worth Drainage District (“LWDD”) is a representative example of water 

control districts and the impacts EPA’s proposed regulations will have on their operations.  

LWDD is an independent taxing district of the State of Florida created on June 15, 1915.  See 

Attachment B.  The LWDD currently operates pursuant to special legislative act and Chapter 

298, Florida Statutes.  LWDD encompasses approximately 218 square miles in southeastern 

Palm Beach County, Florida.  It includes within its boundaries 11 municipalities, 120,000 acres 

of urban development and 20,000 acres of agricultural land. 

 

LWDD was created for the legislatively expressed purpose of reclaiming the lands within 

its boundaries for agriculture and other types of development and for the purpose of water 

control and water supply through the construction and maintenance of canals, ditches, water 

control structures and pumping stations.  Its water management system provides comprehensive 

flood control and water supply protection to over 700,000 residents, 20,000 acres of prime 

agricultural land (located on LWDD’s western boundary) and 120,000 acres of urban 

development.  It does this by maintaining approximately 511 miles of canals, 20 major water 

control structures and numerous other minor structures.  See Attachment A depicting LWDD’s 

boundaries in yellow.   

 

Like all water control and improvement districts, LWDD’s primary function is water 

control and not water treatment.  As an urban water control district, LWDD’s day-to-day 

operations prevent the flooding of approximately 700,000 residents and several agricultural 

operations.  EPA’s proposed numeric criteria would require LWDD to reduce nutrient loads; a 

requirement that would severely compromise LWDD’s primary function by directing necessary 

resources to water treatment as opposed to water control.  Further, as Attachment A depicts, 

LWDD is completely built out and thus lacks the necessary land to construct any water treatment 

facilities, such as a stormwater treatment area, at or near discharge points.  Even if LWDD had 

the necessary land to perform water treatment, LWDD lacks the financial resources to build, 

maintain, and operate the infrastructure.   

 

In order to add some perspective on the potential, and substantial economic burden 

EPA’s approach will impose on LWDD, in 1999 the U.S. Army Corps of Engineers submitted a 

final report of the Central and Southern Florida Comprehensive Review Study (“Restudy”) to 

Congress.  The Restudy required additional water flows to the Everglades National Park.  The 

necessary activities LWDD would have had to undertake to provide the additional flows 

recommended in the Restudy would be considered minor compared to what LWWD would have 

to implement to comply with EPA’s proposed regulations.  Even so, the estimated impacts 

LWWD would have incurred due to the Restudy included: 
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• Acquisition of 48 miles of new right of way for canal excavation, which would require 

the taking of 875 acres by eminent domain through property that was already fully 

developed 

• New highway and bridge crossing to account for the new infrastructure 

• Redirecting two major flood control canals 

• Construction of new water control structures 

 

The total estimated cost to LWDD was $420,000,000 in addition to the cost estimate 

referenced in the Restudy.  The estimated tax increase to residents living within the LWDD was 

expected to be an additional 477%.  See Attachment C, Lake Worth Drainage District and the 

Restudy.  As stated earlier, the impacts due to the Restudy would have been minor compared to 

the likely impacts resulting from implementation of numeric nutrient criteria within the South 

Florida Region.  The cost to LWDD and its residents would be exponentially higher.   

 

A tax increase of more than 477% is clearly not consistent with the principals set forth in 

Executive Order 12866, which requires that before issuing regulations, all costs and benefits of 

available regulatory alternatives must be assessed.  Executive Order 12866 further requires that 

regulations be formulated “in the most cost-effective manner to achieve the regulatory objective” 

and requires EPA to “tailor [] regulations to impose the least burden on society, including 

individuals, businesses of different sizes, and other entities…”  EPA’s initiative to develop 

numeric nutrient criteria fails to compile with the requirements of Executive Order 12866.  As 

stated earlier, EPA should determine realistic expectations of healthy biological conditions for 

canal systems, determine the primary, proven factors that impact the biological health of these 

systems, and then establish criteria for these primary factors. 

 

Again, even if LWDD were to incorporate water treatment facilities, it is highly unlikely 

that current levels could be reduced to the standards that EPA’s proposed methodologies are 

expected to produce.  Consequently, EPA’s approach is not the most cost-effective manner to 

reach the regulatory objective and it is not the least burdensome alternative.     

 

The cost estimate listed above does not include the economic costs that will occur due to 

resources being diverted from LWDD’s primary mission of flood control/water supply to water 

treatment.  The prohibition on downstream discharges that could contribute to violations of water 

quality standards is particularly troublesome.  Mother Nature does not respect water quality 

standards when storm events, such as a hurricane, approach Florida.  When these storm events 

occur, LWDD must open the canal gates and allow water to discharge to the Intracoastal 
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Waterway.  Failure to discharge water would result in flooding 11 municipalities and cause 

significant loss to property and life.  LWDD is concerned that the proposed regulations do not 

account for public safety and welfare and the economic costs that are avoided by flood control 

protection.  LWDD and other water control districts throughout the State must be able to 

function per their legislative mandate to protect property from flooding.  The proposed rules will 

not only compromise LWDD’s day to day operations but will likely shut down LWDD to the 

detriment of the 700,000 residents LWDD serves. 

 

 Finally, the economic impacts to maintaining existing operations must also be 

considered.  The imposition of numeric criteria for canals within the South Florida Coastal Plain 

Ecoregion will result in having a majority of the South Florida canals non-compliant with 

regulatory standards and will have significant adverse implications on the ability to operate and 

maintain water control facilities.  As a condition of issuance of any Environmental Resource 

Permit or Army Corps of Engineers permit, the applicant must demonstrate compliance with 

state water quality standards.  Considering that a majority of the South Florida canals, including 

LWDD’s canals, will not comply with the numeric criteria, a majority of the special districts will 

not be able to obtain the necessary state and federal authorizations to construct improvements 

necessary to continue their operations.  See Attachment E, water quality data for representative 

LWDD canals.  Essentially, the proposed numeric criteria run the risk of shutting down these 

vital flood control agencies and putting their service areas in jeopardy. 

 

IV. Lack of Implementation Criteria 

 

EPA’s report proposes methodologies on how to develop numeric nutrient criteria but 

fails to discuss how implementation of numeric nutrient criteria will occur.  It is just as important 

for the Science Advisory Board (“SAB”) to evaluate the sufficiency of the implementation 

approaches as it is to evaluate the sufficiency of the development methodologies.  

Implementation should also be peer-reviewed to determine the scientific, fiscal, and 

reasonableness of EPA’s criteria development. 

 

V. Summary 

 

In summary, EPA’s proposed methodologies for in-stream and downstream numeric 

nutrient criteria for flowing waters are not based on sound science.  EPA’s reference site 

selection process for streams and canals is arbitrary and excludes a true representative sampling 

of biologically healthy canal systems.  This scientific deficiency is further augmented by the 

EPA’s selection of the 75th percentile.  EPA is not proposing a dose-response based approach; 
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an approach it admits would be scientifically defensible, because it cannot establish a direct 

relationship between nutrient levels and the biological health of canal systems.  Instead, EPA 

assumes the relationship “certainly exists.”  If EPA is correct that the relationship “certainly 

exists,” then FASD requests that the SAB require EPA to prove it instead of basing regulations 

that will have devastating impacts on mere assumptions.  Mere assumptions are not scientifically 

sound.  The arbitrariness of the methodologies is further augmented by the fact EPA has not 

proposed a sound methodology to determine what constitutes healthy biological conditions 

within highly managed canal systems.  Consequently, EPA is proposing methodologies to 

protected biological conditions that EPA has not scientifically or accurately determined. 

 

Finally, the implementation of the proposed criteria based on any one of the proposed 

methodologies will impose immense economic costs on FASD’s membership that will sky rocket 

into the billions of dollars.  The cost of compliance will not only bankrupt many flood control 

agencies but will diminish the public safety protection they provide.  Such a high economic cost 

is arbitrary when it is clear that there is no biological relationship between nutrients and 

biological responses.  Resources should be directed to the primary causes of biological responses 

within flowing waters.  We therefore request as follows: 

 

1. SAB require EPA to withdraw the proposed methodologies;  

2. Determine the realistic expectations of healthy biological conditions for canal 

systems; 

3. Determine the primary, proven factors that impact the biological health of these 

systems; and  

4. Establish criteria for these primary factors. 

 

Thank you for your assistance in this matter.  If you require any additional information, 

please do not hesitate to contact me. 

 

      Sincerely,  

 

 

      Terry E. Lewis 

      James E. Charles 
c: Michelle Damone 

 Clete Saunier 

 James Angle 
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