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fforts at NAS

the State will solicit the BAAQMD's applicable or relevant and
appropriate requirements for the Navy's clean-up J
Moffett . {

|

13, Some commenters suggested that the FFA includ1 a provision in

which the Navy agrees tuv undertake appropriate interim clean-up

measures during the development of the Feasibilit* Study and the

Proposed Plan. !

In response to these comments, the Navy has agreed to amend the
FFA to include a schedule for undertaking certain removal actions.
Schedules for these removal actions have been incgrporated into the
FFR as Aliachments 4 and 5. '
:
|
14. Some commenters stressed that the FFA should #equire the Navy to
clean up NAS Moffett consistent with what would bl required of a
private party. Specifically, these commenters so+9ht assurances 1in
the FFA that the Navy will proceed with the remedial actions at NAS
Moffett according to time schedules and substanti+e requirements
that are consistent with those required of priuat% parties.
The Navy must proceed with all response actio%s at NAS Moffett

in a manner consistent with the requirements placed on private .

parties. Section 120(a)(1l) of CERCLA provides th@t each federal

15
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department or agency shall be subject to, and comply with, CERCLA in
the same manner and to the same extent, both proctdurclly and
substantively, as any non-governmental entity. Tre Navy agrees to
perform all response actions at NAS Maffett consi%tent with CERCLA
and the NCP., Therefore, the standards placed on khe Navy are the
same as would be required of any private party pePForminq a CERCLA
response action. ’ ]
|

The FFA, as amended in response to public com%entl, requires the
Navy to investigate the release or threatened release of hazardous
substances at NAS Moffett and to perform any appropriate response
~action in a time frame that is consistent with any that weould be
required of a private party clean-up. The schedules attached to the
FFA reflect the reality that the Navy is addressing a large, complex
contamination situation at NRS Moffett. The clean-up of the entire
base i1s governed by the FFA. The base actually éonsists of nineteen
disparate areas of contamination, making “base-wide" remediation a

formidable task. In response to the public comménts, the Parties

have amended the FFA to include expedited schedulles for the
performance of the RI/FS activities and specified certain removal
actions to be undertaken at NAS Moffett. In addﬂtion. the Parties

have incorpgorated enforceable deadlines into the!attachmunts.

15. A commenter proposed that the Parties amend the FFA to clarify

that: (1) the FFA does not, in and of itself, limit the rights of

16
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the PRPs at the MEW Superfund site to seek judicill review under a
consent decree with respect to any issue arising pnder such decree
relating to actions taken by EPA or the Navy purspnnt to the FFA;
and (2) the FFA does not alter the rights of non-Parties to the FFA

to bring an action against the Navy Lo seek reimbursement for

response costs incurred with respect to releases priginating at NAS

Moffett.

The Navy, EPA and the State of California are parties to the
Jl abllity to

FFA. None of the Parties to the FFAR has the leg
restrict or expand the jurisdiction of a court with regard to the

legal rights, if any, of non-Parties to the FFA.
[
|

16. One commenter suggested that the Parties amend the FFA to
establish a fixed and enforceable deadline for cdmpletion of the
final RI/FS, consistent with Section 120(e)(1) oﬁ CERCLAR, which
requires the Rdministrator of EPA and the State 40 publish a
timetable and deadlines for expeditious completiJn of such
investigation and study,. ‘
The duty to publish the timetable and deadliies, pursuant to
Section 120(e) (1) of CERCLAR, exists independent Jf the FFA.
Therefore, EPR and the State will publish the enAorceable schedule
for completion of each RI/FS for NARS Moffett. Iﬁ response to the

public comments, the Parties have amended the FFA to establish fixed

17
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and enforceable deadlines for submittal of draft finnl primary

documents. Such documents will become final duripg the time periods

allowed in the consultation section of the FFA. |

17. A commenter gquestioned whether the FFA's estitated schedule for

implementation of remedial action complied with Bection 120(e)(2) of

CERCLA which requires the Navy to commence substaphtial continuous
physical on-site remedial action within fifteen mpnths after

1

completion of the RI/FS,

Section 120(e)(2) of CERCLA requires the Navyito commence
substantial continuous physical on-site remedial bction within
fifteen months after completion of the RI/FS for Nas Moffett.
Attachment 3 to the proposed FFA listed estimatedidatos by which the
Navy was to begin remedial construction. These d&tes were target
dates. The enforceable deadlines for initiation Lf remedial action
were to be established pursuant tu 8Section 7.3 ofithe proposed FFA.
That section required the Navy to submit a proposhd schedule for the
implementation of the selected remedial actions ak the site at the
time the Navy submits the draft ROD to the rcgulc#ory agenclies for
review. The final schedule for implementation ofithe remedial
actions, therefore, might have differed from the kstimutcd dates

specified in Attachment 3 to the proposed FFA,

18
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To avoid any potential conflict between the citimatod dates and
the enforceable deadlines for the initiation of r+media1-action, and
to remove any ambiguity concerning Section 120(e)*2) of CERCLA, the
Parties have amended the FFA by: (1) deleting th# estimatad dates
for the initiation of remedial construction; and [2) requiring the
Navy to submit the proposed schedule for implomen ation of remedial
action at the time it submits the draft Proposed Plan to the
regulatory agencies. B8y providing for the submitLal at the time of

the draft Proposed Plan rather than the draft RODL the amended FFA
allows the schedule to be offered for public revipw and comment
along with the Proposed Plan for remedial actionsfat NAS Moffett.

|
18. One commenter expresswd concern that the FFA Lontained no fixed
and enforceable schedule for the completion of thé remedial actions
at NRS Moffett. The commenter cited Section 120(k)(4) of CERCLA as

requiring such a schedule.

Section 120(e)(4) of CERCLAR requires “interag#ncy agreements"
entered into pursuant to Section 120(e)(2) of CERELA, to include,
among other provisions, a schedule for the complekion of each
remedial action reviewed in that interagency agreFment. The
interagency agreement to which Sedtion 120(e)(2) Lf CERCLA refers,
however, 1s the agreement required by CERCLA aftef completion of
each RI/FS for the site. The Parties are enterinp into the FFA for

NAS Moffett before completion of each RI/FS. TheFeforc, CERCLA dues

19



951390 13:35
NP v v mior Al Bw ¥ ERITELIS.. CAPLIYIL |

- |

not require that the elemenis specified in Sectio
CERCLA for interagency agreements, which are ente

post=RI/FS, to be included in the FFA at this ti
above, upon completion of the RI/FS, and accordi
to the FFA, the Navy will publish a Proposed Plan
a schedule for remedial actions to be implemented
final, the schedule for completion of the remedia
Moffett will be incorporated in and made an enfor
FFA.

Two commentiers stated that the FFA's document

19.

resalution provisions were too lengthy.

The schedules attached to the FFR 'reflect the
Navy 1s addressing & large, complex contamination
Moffett.
actual past experiences which required review of

reports and technical documents. The Parties wil

quickly as possible. Further, the initiation of
resolution process does not automatically stop al
at NARS Moffett. See, Section 10 (Resolution of )
FFA. The dispute resvlution process is designed
lengthy administrative or judicial proceedings th

necessary in the absence of an FFA.

|
.

%)

120(e) (4) of
ed inte
As stated
Attachment 3
that will include

at the site. Once

1 action at NAS

teable part of the

review and dispute

reality that the

situation at NAS

The Parties agreed tu documant review periods based on

complex engineering
1l consult as

the dispute

1l remedial activity
isputes) of the

Lo avoid even more

pt might be

20
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20. A commenter stated that the definition of NAS

more clearly delineated. The commenter questione

va2

|

Moffett should be

i whether, for

example, NAS Moffett includes any facillities presently or formerly

operated by NASA.

NAS Moffett is defined as the current boundarifies of the Naval

Air Station Moffett Field, California. NAS Moffe

any facilities presently or formerly aperated by

21. A commenter noted that Section 8.2 of the FFA
additional work provides that no further correcti
required. The commenter suggested Lhat this lang

and should be deleted.

Under Section 8.1 of the FFA, the [Navy agrees
corrective action requirements of the 'Resource Co
Recovery Act (RCRA) with the CERCLA remedial acti
Moffett. As a result of this integration, the Pa
the CERCLA remedial actions will satisfy the RCRA

requirements for a RCRA permit (and fdr interim s

In addition, Section 8.2 of the FPFA provides thad

tt does not include

NASA .

dealing with
Ve action will be

bage was overbroad

to integrate the

nservation and

pons taken at NAS

rties intend that
!corrcctive action

tatus facilities).

the Parties agree

that RCRA is an ARAR for the CERCLA rdmedial actions taken at NAS

Moffett. Therefore, the Navy will coiply with ali applicable and

relevant and appropriate RCRA requirements during

upaon completion of the CERCLA remedial actions at

21

implementation and

NAS Moffett.
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22, Two commenters suggested that the Parties shole eamend Section
9.10.4 of the FrA to provide for a prgcedure by which the regulatory

ing the amendment

agencies may order additional work without requir

of a report or the Navy's consent. Tﬂese commenters expressed

concern that modification of a previoysly finalized report would be

inappropriate for addressing new work irequired, f
discovery of a new source. These comnenters also
clarification that EPAR has the right to require f

investigations.

or example,

by the
requested

urther

Section 120 of CERCLA requires that federal dppartments or

agencies that own or operate facilitids that are
Priorities List enter into interagency agreements

clean-up of those facilities. Tha FFﬁ will provi

pn the National
with EPA for the

He an efficient

mechanism to address the issues of nequ discovergd sources of
|

contamination and the need for furtheﬂ investigat

ions. The Parties

have concluded that the procedures provided in th
address the regulators' ability to require the Na
additional investigation and response Lctiuities.
a specific list of primary and secondary document
a comprehensive framework for the doﬁupents suppo

i
remedial actions at NAS Moffett. The RI/FS repor

FFA adequately

y to perform

By setting forth
. the FFA provides

ting the CERCLA

s, for example,

are intended to cover all relesases of hazardous s&bstnncus to be

addressed under CERCLA.

22
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Should the Navy discover an anitional source of contamination,

the RI/FS could be modified to inJestigate and analyze potential

remecdial actions for that source. Sedtion 9.10.2 of the Ffa

provides for a modification under such a circumstrnce. Further, in
thé event the Parties do not reach corisensus on t‘e need for a
modification, any Party may raise the;issue through the dispute
resolution process provided in Section 10 of the FFA. The
Administrator of CPA could ultimately resolve any| dispute so
elevated in accordance with the prerequisites for| such a

modification as provided for in Sectign 9.10.3 oF‘the FFaA.

23
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Mr., Michael Cain
Environmental Division Director
Public Affairs Office

Ve oo

wavai alL de uon
Moffett Field, California 94035

Dear Mr. Cain:

I am writing to comment on the August 8, 1989 Interagency
Agreement between the Department of the Navy, the U.S.
Environmental Protection Agency, and the State of California.

First of all, let me commend the Navy and the other parties
for entering into the agreement. I believe that the agreement
establishes an excellent precedent for cooperation between
various state and federal agencies. 1It also provides a good
starting framewark for providing o rapid claanup of Lhe Moliett

— sites to the satisfaction of all parties involved.

At the same time, I believe that certain elements of the
agreement must be strengthened. 1In particular, I am concerned
about the cleanup schedule as gpocified in the original
agreement; its 1995 cleanun start i= too much of 2 dclcy, and it
does not provide for a proper coordination of regional cleanup
schedules.

1. 1995 Cleanup Start: Actual cleanup must begin as soon
as technically possible, but the current agreement allows
numarous gpporiunitics tu fwiliier eaiend the 1¥y> target date.,
These loopholes should be closed and the policy reversed:
opportunities should be included to move up the target date.

2. Coordinated Regional Cleanup: The faderal agencies at
Moffett Field should commit themselves to a schedule that
coordinates with the schedule of other Sunerfnnd eltes in the
area, part1cu1ar1y the H1dd1efie1d Ellis-Whisman (MEW) site.

- mochnical data submiiied uv LT _mrw nnp?anng.__a_‘n.:g indspendsnt
scientists indicates that the Moffot d MOW plumes are

co-mingled, thus making individual 11abilities difficult to
determine. Cleaning up the MEW site ahead of the Moffett sites,
as presently proposed, may result in the migration of Moffett
plumes into unaffected areas. This will compromise the

- effectiveness of any final remedial action by MEW or the Navy.



Mr. Michael Cain =-- Page 3

The interagency agreement must address these technical
realities, providing for immediate identification and control of
Moffett’s chemical residue sources, and for coordination of
regional cleanup schedules.

It is essential that the above concerns and suggested
improvements be incorporated into the final Interagency
Agreement. As part of the public record, I would also like to
submit a recent communication from the Navy to my office on this
matter.

Thank yon far the spperiunity Lo comment on the Interagency
Agreement and for your consideration of these views. Again, let
me state the Interagency Agreement, if improved, should provide
an excellent precedent for cleaning up contaminated federal
sites across the country.

Best regards,

o gttt

Congressman Tom Campbell

TC:jhs

Enclosure

cc:  Alex Cunningham, Toxic Substance Div./State of ca
Frank Swofford, U.S. Department of the Navy
Daniel McGovern, Environmental Protecticn Agency
Steven Ritchie, Regional Water Qualily Control Board
Ted Smith, Silicon Valley Toxics Coalition
Stephen Quigley, Moffett Alr Station
League of Women Voters

Bob Bostic, Schlumberger Technology Corporation
Delos Knight, MacKenzie Communications
Tom Trapp, Landels, Ripley, and Diamond

James McClure, Harding Lawson Associates
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Public Affairs Office

Building 23
Naval Ajir Station
Moffett Field, CA 94035

TUTTLE & TAYLOR
A LAW CORPORATION
SUITE 1900
33 NEW MONTGOMERY TOWER
SAN FRANCISCO, CALIFORNLIA 9410S
TELEPHONE. {418) 9574300
TELECOPIER {415} 9574377

September 5, 1989

EOWARD W TUTTLE
naTMHO8O

OF COUNSEL
JOSEPH D. MANDEL
Y PETER Kim
JAMES R GILSON®
ALAN £ BROWNSTEIN

TUTTLE & TAVLOR
4 LAW CORPORATION

355 SOUTH GRAND AVENUE
407" FLOOR
LOS ANGELES. CA DOO7-MOH
@3 8830600

TUTTLE & TAYLOR
HO! CONNECTICUT AVENUE, N.W
SUITE 408
WASHINGTON. D.C. 20Q36-4301
202 822-6340

WRITER'S DIRECT DIAL NUMBER:

(415) 957-4300

Re: Comments on Naval Air Station Moffett Field
Federal Facility Agreement

Dear Sirs:

RCH/f1

Enclosed are the comments of Fairchild Semiconductor
Corporation regarding the proposed August 8th, 1989 NAS Moffett
Field Federal Facility Agreement.

Enclosure

Sincerely,

TUTTLE & TAYLOR

By

Ronald C.

cc: vfé;ry Wilson - EPA -~ w/encl.
Jill Singleton - DOHS - w/encl.
Jim Thompson - RWQCB - w/encl.

Hausmann



Schlumberger

Schlumberger Technology Corporation

September 5, 1989

VIA FEDERAL_ EXPRESS

Nancy Stehle

Deputy Dir. of Environment

Office of the Assistant
Secretary of the Navy (S&L)
Crystal Plaza 5, Room 218

Washington, D.C. 20360

Alex R. Cunningham

Chief Deputy Director

Toxic Substance Control Division
400 P St., 4th Floor

Sacramento, CA 95814

Captain S. T. Quigley, Jr.
Commanding Officer

Naval Air Station

Moffett Field, CA 94035-5000

Daniel W. McGovern
Regional Administrator
U. S. EPA, Region IX

215 Fremont Street

San Francisco, CA 94105

Steven R. Ritchie

Executive Officer

Reg'l. Water Quality Control
San Francisco ‘Bay Region
1111 Jackson St., Room 6040
Oakland, CA 94607

Re: Comments on Naval Air Station Moffett Field
Federal Facility Agqreement . -

Ladies and Gentlemen:

3

.‘/l. '

This letter submits Fairchild Semiconductor Corporation's
("Fairchild's") comments on the Federal Facilities Agreement (the
"Agreement"), for Naval Air Station Moffett Field ("Moffett Field"),
executed on August 8, 1989, by the Department of the Navy (the

"Navy"), the Environmental Protection Agency ("EPA"),

the California

Department of Health Services ("DOHS") and the California Regional
Water Quality Control Board - San Francisco Bay Region (the

"RWQCB") .

The Navy, EPA, DOHS and the RWQCB shall sometimes be

referred to collectively in these comments as the "Parties".

2694 Orchard Parkway, San Jose, CA 95134
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Fairchild applauds the Navy's decision to proceed with a
Remedial Investigation ("RI") and Feasibility Study ("FS") at
Moffett Field. At the same time, however, Fairchild contends the
Agreement must be modified to address the environmental problems
present at Moffett Field in a much more timely manner. In
particular, Fairchild contends the federal government must commit to
remediate Moffett Field on a schedule coordinated with the remedial
program for the industrial area south of Highway 101. We are
dismayed that the involved governmental agencies have concluded by
the terms of the proposed agreement that the remediation of this
federal facility does not need to proceed at the same pace as
privately financed remedial programs in the Bay Area.

The federal government's failure to commit to a schedule
coordinated with, or equally as fast as, the schedules private
companies have followed and propose to continue following is
troubling, given the magnitude of the environmental problems
identified at Moffett Field. 1In short, Fairchild expects the
federal government to match the remedial efforts being made by
private companies in the area.

The data indicate that substantial chemical releases at
Moffett Field have occurred during a lengthy period of time.
According to the March 30, 1988 work plan prepared by IT
Corporation for the Navy (the "Work Plan"), a long list of
chemicals was released into the environment from Moffett Field
operations over a 50-year period. These chemicals include
polychlorinated biphenyls (PCBs), trichloroethylene (TCE),
trichloroethane (TCA), tetrachloroethene (PCE), methyl ethyl ketone
(MEK), toluene, freon 113, ethylene glycol, asbestos and a variety
of fuels, paint thinners and solvents.

The volume of hazardous substances disposed of by the
Navy at Moffett is staggering. For example, as the Work Plan
describes, 150,000 to 750,000 gallons of hazardous subkstances were
disposed of over a 30-year period into storm drains that emptied
into a ditch at Moffett Field and eventually into San Francisco Bay
(Work Plan, p. 2-39). Moreover, Navy personnel reportedly dumped
120,000 to 600,000 gallons of hazardous materials off the runway
apron near hangars 2 and 3 and another 120,000 to 600,000 gallons
of hazardous materials onto unpaved areas near the hangars
themselves (Work Plan, p. 2-40). Another 75,000 to 150,000 gallons
of hazardous materials were reportedly disposed of at the "runway"
landfill (Work Plan, p. 2-38).

In addition to these and other areas in which hazardous
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chemicals were disposed of, the Navy has identified 68 underground
tanks and sumps at Moffett Field. A limited investigation of 31
tanks in 1987 showed that 12 tanks were leaking fuel or other
hazardous materials into the soil. See Section 6.5 of the
Agreement. Data that the Navy only recently made available confirm
that many of the Navy's chemical releases have occurred in the area
west of the runways, where they have merged in part with the plume
emanating from the Middlefield-Ellis-Whisman area south of Highway
101.

Based on this evidence, Fairchild contends the federal
government must proceed more quickly than is now required by the
Agreement. In addition, the Navy should be required to coordinate
its activities with remedial actions to be conducted by Fairchild
and those private companies at Moffett Field. Fairchild and the
other private companies are prepared to commence remediation of
chemical residues underlying Moffett Field that were released from
their facilities within a year. As discussed below, however, any
attempt by these companies to commence remediation without the
Navy's cooperation will risk spreading Moffett's contamination in
the shallow aquifers, which will make it more difficult, more time
consuming and more expensive to remediate the Moffett area. The
Agreement also will make it more difficult for the Navy to identify
its own sources of chemical residues, and will jeopardize the
Navy's ability to implement appropriate source remedial controls.

Fairchild's specific comments and proposals are set forth
below.

A. Coordination with MEW PRPs. Section 7.7 of the
Agreement recognizes that chemical plumes originating in the
Middlefield-Ellis-Whisman Study Area (the "HMEW Area") south of
Highway 101 have merged with chemical releases resulting from Navy
operations. This section goes on to indicate that these releases
"may be addressed" by a separate agreement between the regulatory
agencies and the potentially responsible parties in the MEW Area
(the "MEW PRPs"), a group that includes Fairchild. Except for this
provision, and two vague references to the MEW Area in the
Management Plan Outline (Attachment 2), the Agreement contains no
reference to coordination of the investigations and remedial
activities to be conducted by the Navy with those of the companies.
Fairchild contends that the discretionary nature of Section 7.7
must be changed to mandate that the Navy coordinate its activities
with the actions of the private party MEW PRPs.

Both the existing and the proposed version of the
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National Contingency Plan require federal agencies to coordinate
response actions with private parties. 40 CFR §300.22(b);

§ 300.105(a) (3) (proposed). The Agreement should, therefore, be
modified to include provisions that require (1) coordination of the
Navy's remedial investigation with remedial activities undertaken
by the MEW PRPs, (2) joint remedial design/remedial action by the
Navy and the MEW PRPs to address merged plumes, (3) cost allocation
and dispute resolution between the Navy and the MEW PRPs, (4)
access by the MEW PRPs to Moffett Field, (5) determination of
ARARs, remediation technology and remediation goals that are
consistent with EPA's Record of Decision for the MEW Area and (6)
coordination of termination rights and obligations. In addition,
Section 34.2 of the Agreement, which addresses judicial review of
actions taken under the Agreement, should be modified to clarify
that it does not apply to the exercise of the rights of the MEW
PRPs to seek judicial review under a consent decree for the MEW
Area if an issue arises under that decree that relates to actions
taken by EPA or the Navy under the Agreement.

In addition to the legal requirements for coordinated and
expeditious remedial actions, there are very significant technical
and practical reasons to accelerate the investigation and control
of Navy sources of chemical residues in the area of the merged
plumes. Without knowing more about the Navy's sources than its
investigations have revealed so far, there is a very high
likelihood that any attempt at area-wide groundwater remediation
will be counter-productive. This is because area-wide groundwater
pumping and treatment will cause chemicals to migrate in and
possibly between the shallow aquifer zones from areas of relatively
high chemical concentration to clean areas or areas with relatively
low concentrations. This in turn will create even larger areas
with chemical residues, which will be more difficult, time-
consuning, and expensive to remediate.

In short, effective remediation of the Moffett area
requires immediate identification and control of the Navy's sources
of chemical residues. This is the central technical basis of the
MEW regional remedial program proposed in the MEW Feasibility Study
approved by EPA in 1988. This approach must be employed in a
coordinated fashion at Moffett Field because Moffett's underground
contaminants are already commingled with the MEW plume and because
Moffett and the MEW sites are physically contiguous.

Fairchild proposes that the most efficient way to handle
this coordination is to identify areas in which the chemical plumes
may have merged so that appropriate interim remedial source control
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measures may be initiated. For areas where the Moffett sources
have already been identified, interim remedial measures can be
constructed immediately:; for areas where further source
investigation must be performed before remedial measures can be
designed, the investigations must be completed on a priority basis.
This approach will allow the earliest possible installation of a
groundwater extraction system to begin remediation of the regional
plume. Fairchild is willing to bear its fair share for these
remedial actions.

Moreover, to help in the coordination of activities,
Fairchild is willing to become a party to the Agreement with EPA
and the Navy. Alternatively, Fairchild is willing to enter into a
separate agreement with the Navy, the regulatory agencies, and
other potentially responsible parties. In either case, Fairchild
believes remediation can and should be commenced within nine months
rather than waiting until July 1995 as the proposed Agreement
contemplates.

B. Scheduling Concerns.

1. RI/FS. Attachment 3 to the Agreement requires
the Navy to submit a draft RI report for Phases I and II of its
investigation by July 1, 1991, or within 180 days of the last Phase
II sample. The Agreement indicates that this date may be extended
"based on field conditions". The deadline for completion of a
draft FS is 180 days after the initial screening of remedial
alternatives becomes final, with a non-enforceable "target" date of
June 1, 1992.

Section 120(e) (1) of CERCLA requires EPA and state
regulatory agencies to regquire "expeditious completion" of the
RI/FS. The need for prompt completion is heightened here because
of the potential effect of the investigation on the remedial
activities to be conducted by the private party MEW PRPs.
Nevertheless, the Parties have agreed to a schedule a;fowing the
Navy to submit a draft of the RI almost three years after
submission of the Navy's work plan and setting no enforceable
deadlines for completion of the RI/FS. The leisurely pace
contemplated by the Agreement does not comply with the requirement
for expeditious completion mandated by Section 120(e) (1).
Fairchild contends that the Agreement should be amended to
establish a fixed and enforceable deadline for completion of the
final RI/FS.

2. Commencement of Remedial Action. Section
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120(e) (2) of CERCLA requires the Navy to commence "substantial
continuous physical on-site remedial action®" within 15 months after
completion of the RI/FS. 1In contrast, the Agreement provides for
"initiation of remedial construction" within 15 months after
signature of the ROD, which, in turn, will be at least 11 months
after the FS becomes final. The Agreement sets no deadline for the
completion of construction and commencement of actual remediation.
This schedule directly contravenes Section 120(e) (2).

3. Other Reports. The schedule set forth in
Attachment 3 lists a number of significant additional reports to be
submitted by the Navy. With the exception of the draft RI,
however, the schedule does not establish a fixed and enforceable
deadline for any of these reports. The Agreement provides for
establishment of deadlines for some reports "per consultation
section”. The footnote interpreting this reference indicates that
these deadlines will be established pursuant to Section 9 of the
Agreement. (Fairchild assumes this reference means that the
outside deadline will be the last date on which dispute resolution
may be invoked following submission of a final draft incorporating
all comments or 35 days after a final decision if dispute
resolution has been invoked.) For other documents (the draft RD
and the O & M Plan), the attachment simply indicates that the
deadline is "to be determined".

Section 120(e) (4) of CERCLA requires each interagency
agreement to contain a schedule for completion of remedial actions.
Fairchild believes that, at the very least, the Agreement should
establish fixed and enforceable deadlines for each "primary"
document. Fairchild recognizes that unforeseen events could
require extensions but believes that Section 27 of the Agreement
provides a more than adequate procedure for handling these
contingencies. Similarly, the fact that other provisions of the
Agreement (such as the dispute resolution provisions) may result in
extensions should not prevent the Parties from establzshlng
specific deadlines that are enforceable unless extended in
accordance with the terms of these other provisions.
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4, Other Provisions Affecting Schedule.

a. Document Review and Revision Time.
Section 9.7.2 of the Agreement requires the regulatory agencies to

provide comments on draft documents within 60 days, with the right
to extend this deadline for 30 days. Under Sections 9.7.5 and
9.7.6 the Navy then has an additional 60 days to incorporate
comments, with a unilateral right to extend the periocd for an
additional 30 days. The document does not become final until an
additional 30 days after these periods. As a result, seven months
pass between the submission of a draft and the finalization of the
draft. This period may be further extended under Section 27 of the
Agreement for "good cause”, a term defined to mean whatever the
Parties agree it means.

These lengthy comment and redraft periods interject an
unreasonable amount of delay into the investigation and remediation
process. Fairchild proposes that the regulatory agencies provide
comments within 30 days and that the Navy incorporate comments
within 30 days thereafter. Any unilateral extension should be
limited to 20 days. These time frames are consistent with periods
agreed to by the agencies and the United States Army in the federal
facilities agreement for the Sacramento Army Depot and in similar
agreements with civilian PRPs. Additional extensions under Section
27 should be limited to 15 days unless a force majeure event
occurs.

b. Dispute resolution. The dispute
resolution procedures set forth in the Agreement introduce further

potential sources for delay into the investigation and remediation
process.

First, Section 10.3 gives any Party 30 days to submit a
dispute to the Dispute Resolution Committee. 1In the interim, the
Agreement calls for the Parties to attempt to resolve the dispute
on an informal basis. Fairchild believes the period for informal
dispute resolution should be reduced to 14 days, which is
consistent with the period proposed by EPA under the consent decree
currently being negotiated for the MEW Area.

In addition, Sections 10.10 and 27.2 provide for
automatic extensions of deadlines for work affected by a dispute.
Fairchild believes such an extension should be granted only if the
Navy prevails in dispute resolution or if the narrow conditions of
Section 10.11 (relating to work stoppages ordered by a member of
the Dispute Resolution Committee) are met. Sections 10.11 and 10.12
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should, in turn, require the Dispute Resclution Committee to reach
a resolution of any dispute regarding work stoppage within no more
than 7 days.

Finally, Section 10.13 gives the Navy 35 days to
implement the decision resulting from dispute resolution. The Navy
should be required to implement these decisions within a shorter
period, especially if the Navy is not the prevailing party or the
decision can be implemented within a shorter period.

C. Other Comments.

1. Definition of Moffett Field (Section 1.9). NAS
Moffett Field ("NASMF") should be defined more precisely. Does

NASMF, for example, include any facilities now or formerly operated
by the National Aeronautics and Space Administration?

2. EPA's Right to Require Additional Work

(Sections 8.2 and 9.10.4). Some provisions of the Agreement
relating to EPA's right to require further work are unduly

restrictive. Section 8.2 provides that the Navy's performance
under the Agreement will be "deemed . . . protective of human
health and the environment"™ and that "no further corrective action"
under RCRA will be required. This Section seems overbroad given
the preliminary stage of the Navy's investigations and should be
deleted.

Section 9.10.4 of the Agreement authorizes EPA, DOHS or
the RWQCB to require further work through modification of a report’
or amendment of the Agreement. There may, however, be some cases
in which modification of a report issued several months or years
previously is not an appropriate method for dealing with new work
required because of, for example, the discovery of a new source.
Oon the other hand, Section 24 requires the concurrence of all
Parties prior to any amendment of the Agreement. Section 9.10.4
should be amended to provide for a procedure by which the agencies
may order additional work without requiring the amendment of a
report or the Navy's consent.

Oon a related issue, the Parties need to clarify the
circumstances under which EPA can order a Phase III investigation.
The only reference to a Phase III is footnote 9 to Attachment 3,
which indicates that "[i])f it is determined that further
investigative work is required, Phase III tasks will be initiated."”
The Agreement should be clarified to ensure that EPA has the right
to require this investigation if potential releases not covered by
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Phase 1II are discovered, as well as the right to require the
expeditious investigation and remediation required by Section
120(e) of CERCLA. (As currently contemplated, the Phase III RI/FS
would not be complete until 1996 and construction of a remedial
system would not begin until July 1998.)

3. Covenant Not to Sue (Section 25). A provision
should be added to this Section clarifying that nothing in this

Agreement affects the rights of any third party to bring an action

against the Navy seeking reimbursement for response costs incurred

by such third party with respect to releases originating at Moffett
Field.

D. Conclusion

Fairchild and other MEW companies have requested on
numerous occasions that the Navy and EPA accelerate the pace of
investigations at Moffett Field and coordinate the RI/FS and RD/RA
processes with the MEW PRPs. In support of these requests,
Fairchild has presented ample evidence showing the problems created
by the go-slow approach adopted by the Agreement. In spite of
these requests, the regulatory agencies and the Navy appear
determined to proceed with an agreement whose only effect will be
to further institutionalize the ongoing delays in investigating and
cleaning up Moffett Field. Because of the delays, the Agreement
threatens to make cleanup of areas north of 101 more expensive and
time consuming unless Navy agrees to implement a program of
immediate source control and investigation.

Fairchild requests that the Agreement be modified (1) to
require an expeditious completion of an RI/FS and commencement of
remedial action in accordance with established and enforceable
deadlines complying with Section 120 of CERCLA, (2) to require the
Navy to negotiate and enter into a comprehensive settlement with
the MEW PRPs within 30 days and (3) to make the other - changes
described in Part C above. 3

Sincerely,
Schlumberger Technology Corporation

C.R . Bostic

C. R. Bostic

cc: See Attached list
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cc: Via Hand Delivery:

R. Bergstrom
S. Silverman
G. Kistner
G. Eckert

T. Trapp

G. Atkinson
C. McKinney
G. Gullage
J. Zelikson
J. Clifford

cc: Via Federal Express:

K. Nakazawa

D. Robinson

M. Caine

S. Olliges

J. Masterman
L. Cogan, Esq.
M. Corash

S. Gerrish

H. Hatayama

T. Hookano

J. Leo

R. Meredith

B. Howard

H. Shalvargian
G. Sloup

S. Taylor, III
C. Volz

R. Wargo

M. Robertson

.'./l; B
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Nancy Stehle

Deputy Dir. of Environment

Office of the Assistant
Secretary of the Navy (S&L)

Crystal Plaza 5, Room 218

Washington, D.C. 20360

Alex R. Cunningham
Chief Deputy Director
Toxic Substance Control
Division

400 P St., 4th Floor
Sacramento, CA 95814

Captain S.T. Quigley, Jr.
Commanding Officer

Naval Air Station

Moffett Field, CA 94035-5000

1

e

Vi Re

Action

cc.BTD HABMD

File:

Daniel W. McGovern
Regional Administrator
U.S. EPA, Region IX

215 Fremont Street

San Francisco, CA 94105

Steven R. Ritchie

Executive Officer

Reg’l. Water Quality Control
San Francisco Bay Region
1111 Jackson St., Room 6040
Oakland, CA 94607

Re: Comments on Naval Air Station Moffett Field
Federal Facility Agreement

Gentlemen and Ms. Stehle:

I am writing to submit comments on behalf of Raytheon
Company regarding the proposed Federal Facilities Agreement
for Naval Air Station Moffett Field entered into on August
8, 1989 by the Department of the Navy, the U.S.
Environmental Protection Agency, the California Department
of Health Services and the California Regional Water Quality
Control Board - San Francisco Bay Region.

Raytheon recognizes the efforts made by all parties to
the Agreement to investigate the environmental problems on
Moffett Field and subsequently to remediate chemicals in the
We are concerned, however,
that without coordination with the remedial activities that
are now underway in the Middlefield-Ellis-Whisman (MEW) Area
south of U.S. Highway 101 and those that are anticipated to
begin in the area north of U.S. Highway 101 in the area of
the merged Moffett-MEW plume, the Navy’s current schedules
for investigation and remediation on Moffett Field may

soils and groundwater there.
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prevent the regional clean-up on Moffett from going forward
in an environmentally sound manner and may instead risk the
spreading of chemicals into clean and relatively low
concentration areas within Moffett Field.

The Environmental Protection Agency has requested that
Raytheon Company, Fairchild Semiconductor Corporation and
Intel Corporation (the "Companies"), among others, begin
remediation of the merged plume on Moffett Field as
expeditiously as possible. Although Raytheon does not
believe that the chemicals in the merged plume pose a
serious or immediate threat to either human health or the
environment, we are endeavoring to comply with EPA’s
request for an expeditious clean-up. To this end, Raytheon,
in conjunction with the other Companies, is prepared to
begin a regionwide remediation, including those chemical
residues within the merged Moffett-MEW plume within a year.
In order to accomplish efficient and effective remediation
of the Moffett Field area, however, there must be
substantial coordination between the Navy and the Companies.
Such coordination must be based on acceleration of the
Navy'’s current schedule for investigation and control of
Navy sources of chemical residues in the area of the merged
plume.

Under the proposed Federal Facilities Agreement, the
Navy is not scheduled to begin remediation on Moffett Field
until July 1995, nearly five years after the Companies plan
to begin remediation. Such a lag is neither technically nor
practically desirable. At this time, there is very little
data regarding the sources of chemicals in the area of
Moffett Field where the plumes have merged. 1f area-wide
pumping and treatment on Moffett Field were to beging
without further information regarding the Navy sources, such
attempts at remediation would cause chemicals to migrate
within and possibly between the shallow aquifer zones across
the Moffett area from areas of relatively high chemical
concentrations to clean areas or areas of relatively low
chemical concentrations. Such a "spreading” of chemical
residues will create a much larger area of contamination and
will increase the time, difficulty, and expense of overall
remediation. In addition, regional remediation before
identification and control of Navy sources will make it more
difficult for the Navy to later identify its own sources of
chemical residues and to implement appropriate source
controls.
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Therefore, before any area wide remediation is to begin
on Moffett Field, the Navy must identify and control Navy
sources of chemical residues on a schedule coordinated with
regional MEW remedial activities. To accomplish this end,
Raytheon proposes an amendment to section 7.7 of the
proposed Federal Facilities Agreement. Section 7.7, in its
present form, recognizes that chemical plumes originating in
the MEW area south of U.S. Highway 101 have merged with
chemical releases resulting from Navy operations and
indicates that these releases "may be addressed” by a
separate agreement between the regulatory agencies and the
potentially responsible parties in the MEW Area (the "MEW
PRPs"), a group that includes Raytheon. Section 7 should be
amended to provide that the Navy "shall" enter into an
agreement with the regulatory agencies and the MEW PRPs to
accomplish remediation of the merged plume on a coordinated
basis.

Both the existing and the proposed versions of the
National Contingency Plan require federal agencies to
coordinate response actions with private parties. 40 CFR §
300.22(b) (existing NCP); § 300.105(a)(3) (proposed NCP).
The Federal Facilities Agreement should, therefore, be
modified to include provisions that require (1) coordination
of the Navy’s remedial investigation with remedial
activities undertaken by the MEW PRPs, (2) joint remedial
design/remedial action by the Navy and the MEW PRPs to
address merged plumes, (3) cost allocation and dispute
resolution between the Navy and the MEW PRPs, (4) access by
the MEW PRPs to Moffett Field, (5) determination of ARARs,
remediation technologies and remediation goals that are
consistent with EPA’s Record of Decision for the MEW Area,
and (6) coordination of termination rights and obligations.
In addition, Section 34.2 of the Agreement, which addresses
judicial review of actions taken under the Agreement, should
be modified to clarify that it does not apply to the
exercise of the rights of the MEW PRPs to seek judicial
review under any consent decree for the MEW Area if an issue
arises under that decree (assuming one is executed) that
relates to actions taken by EPA or the Navy under the
Agreement. :

Finally, a provision should be added to section 25 -
(covenant not to sue) clarifying that nothing in the
Agreement affects the rights of any third party to bring an
action against the Navy seeking reimbursement for response
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costs incurred by such third party with respect to releases
originating at Moffett Field.

In addition to the objections previously expressed
regarding the lack of coordination between the Navy’s
investigative and remedial activities and those of the
private PRPs, Raytheon is concerned that the scheduled
deadlines and anticipated extensions established for
submission of the Navy RI/FS, commencement of remedial
actions, dispute resolution and document review and revision
time may extend the initiation of remedial measures, and
contribute to further delays regarding implementation of
remediation on a regional scale. To the extent that these
deadlines and extensions cause or contribute to such delay,
they should be shortened appropriately to provide for a
coordinated remedial effort.

Sincerely,

Zéﬁéﬁ%?e th)égZQQ%ﬁtf
George A. Gullage Grmg

Raytheon Company

Asami -
Silverman i
Kistner

Eckert

Trapp

Atkinson

McKinney

Hausmann

Zelikson

Clifford

C. Bostic

K. Nakazawa

R. Goldstein

M. Robertson

Cc”(?GIﬁCDG)U!Q
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M. Caine

S. Olliges
J. Masterman
G. Sloup

M. Robertson
J. Bogard
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Lawrence . Stone
Map\r

8rian O Toole
Vice Maye

Pat Cantitlo

Councilmember

Mark Hanlon
Counlimember

Richard Napler
Counctimember

Robin N. Pacher

Councilmember

Barbara Waldman

Councitmembeet

CITY OF SUNNYVALE
The Heart of Silicon Valley

456 WEST OLIVE AVENUE SUNNYVALE, CALIFORNIA 94086 {408) 730- 7470

October 6, 1989

Public Affairs Office
Building 23

Naval Air Station
Moffett Field, CA 94035

Re: Comment on Interogency Agreement

This letter is in response to the notice ccrculoted by your office indicating
the opportunity for public comment on the interagency agreement for
vSyperfund" environmental cleonup activities at the Naval Air Station
at Moffett Field.

N

Sunnyvale City stoff hos reviewed the ogreement batween the Navy,

th Environmental Protection Agency, and the State of Californio. We
Lollows ¢hat tha Naval Ale Qinhﬁn at Mnffatt Field is malcmo 0
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recognize, however, that the work undertaken by the Novy to ldenhfy
the contamination began much later thon the work conducted by
companles that are sources of contamination and contributing to @
common plume,

It is also acknowledged that the Navy is faced with more regulations
regarding cleanup than its counterparts in the private sector, because
it must also comply with Federal regulations that opply only to Federal
tacliities. The net efiect of these fwo faciors puis Moffeit Tield In
an unenvigble position, compllcatmg thelr cleanup olternatives. The
report review process amd dispuic resviviivi (OCESUIE win b insis

complex than for the private sector and may well tend to delay cleonup
progress. .

Although it Is unrealistic to expect that Moffett Field can accelerate
their plume definition phose to a point where work can occur
simultaneously with companies that have been working on their
remediation phases for several years, we encourage and would strongly
support cooperative and coordinated efforts with Fairchild, Intel, ond
Ratheon in thelr more advanced cleonup efforts. We also encourage
the Department of Health Serv‘ces, the Regaonal Water Quohty Control
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oversight of these coordinated cleanup efforts to ensure minimal delay
in on-going cleanup efforts, efficient use of private and governmeniui
resources, and maximum protection of the environment.

Of particular concern to the City of Sunnyvale Is the definition of the
plume which may be of impact to the City or to companles within the
City of Sunnyvole. Also, os remediation begins, the treatment and
discharge of effluent to storm sewers, or to the Bay must be sufficiently
monitored so as not to be comingled or impact the treatment efforts
of Gur Own watsr pollutlon sontral plant. (Ot vital importance is ine
protection of the waters of the Bay.

In conclusion, we urge that all involved parties work together to bring
about a rational solution to these very compiex issves. Cooperation and
mutual understanding are key to ensuring that a solution based on the
concerns of the affected communities wlll be achieved with scientifically
accurate Information.

P

| Sin?ely,

awrence E. Stone
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