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1. Enclosed with this letter is the Final Explanation of Significant Difference (ESD) to the
Aircraft Control and Warning (AC&W) Operable Unit Record of Decision which will
allow discharge of treated water to Mather Lake. As required by Section 300.435 of the
National Contingency Plan the Air Force will place the ESD into the Administrative
Record for the AC&W Operable Unit and publish a notice summarizing the explanation
of significant difference in a newspaper of major circulation.

2. The ESD was issued draft final for the second time on 9 April 1997. The ESD became
final on 9 May 1997, thirty days after issuance of the draft final document, in accordance
with the Mather AFB Federal Facility Agreement The Final ESD was signed by the
Acting Director of the Air Force Base Conversion Agency on 4 June 1997. The purpose
of the signature is to provide statutory determination by the lead agency that the change
in the remedy is significant but does not fundamentally change the remedy and that the
remedy remains protective of human health and the environment. It is my understanding
that Region TX of the US Environmental Protection Agency and the California
Department of Toxic Substances are not required to sign the document; and that the Air
Force has the approval and authority to proceed with the discharge to Mather Lake as
specified by the ESD and supporting documentation. The discharge is scheduled to start
on 13 June 1997, immediately following finalization of the AC&W Sampling arid
Analysis Plan which contains the monitoring requirements for the discharge to Mather
Lake.
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(916) 364-4007.
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1. Introduction

This decision document presents an explanation of significant difference (ESD) from the
Final Record of Decision (ROD) for the cleanup of the Aircraft Control and Warning
Operable Unit (AC&W OU) at Mather Air Force Base, California [U.S. Air Force, 1993].
The ESD is developed in accordance with the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (CERCLA), as amended by the Superfund
Amendments Reauthorization Act of 1986 (SARA) and, to the extent practicable, the
National Oil and Hazardous Substances Pollution Contingency Plan (NCP). Under
Section 117 (c) of CERCLA an ESD is required when significant (but not fundamental to
the remedy selected in the ROD) changes are made to the final remedial action as
described in the record of decision. This ESD follows recommendations in the US
Environmental Protection Agency Guide to Addressing Pre-ROD and Post-ROD Changes
[EPA, 1991J.

The AC&W OU groundwater pump and treat system is not operating at a flow rate
sufficient to demonstrate achievement of the ROD requirement to hydraulically capture
the trichioroethylene (TCE) groundwater plume. The eight groundwater injection wells,
which compose the discharge component of the pump and treat system, are unable to
accept water at their design flow rates causing the overall system to operate at less than
half the design rate of 270 gallons per minute (gpm). This ESD describes changes to the
AC&W OU ROD to allow discharge of treated groundwater to Mather Lake in
combination with or in place of injection, in order to operate the system at a rate
sufficient to achieve plume capture. The treated water may also be used to irrigate
Sacramento County park lands located at and near the site.

The United States (US) Air Force is the owner of the AC&W OU site, the responsible
party for the contamination, and has been delegated authority by executive order to
provide the necessary remedial action consistent with the NCP and CERCLA Section
104. The US EPA Region IX and State of California provide regulatory support and
oversight for the investigations and cleanup activities through the Mather AFB Federal
Facilities Agreement [US Air Force 1989]. The Department of Toxic Substances Control
is the designated single state agency to represent the State of California to ensure
compliance with appropriate California laws and regulations. To be approved, this ESD
only requires signature from the Air Force as the lead Agency. The EPA and the State of
California will have a thirty day opportunity to dispute this ESD, in accordance with the
terms of the Federal Facilities Agreement signed July 1989.

This ESD has been included in the Administrative Record for the Aircraft Control and
Warning Operable Unit as required in the NCP 300.825 (a)(2). The Administrative
Record is located at 10503 Armstrong Aye, Mather, CA, 95655 and is open for inspection
by the public between the hours of 7:30 a.m. to 4:30 p.m. The document is also located at
an off-site public repository at the Rancho Cordova Community Library. The library is
located at 9845 Folsom Blvd, Sacramento, CA, 95827, and is open Tuesday from 1:00
p.m. to 8:00 p.m.; Wednesday 11:00 a.m. to 6:00 p.m.; Thursday 11:00 a.m. to 8:00 p.m.;
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and Friday and Saturday 1:00p.m. to 5:00 p.m. A public comment period is not required
for this ESD; however the Air Force is notifying the public of the availability of the ESD
for the AC&W OU ROD in a fact sheet and a notice in the Sacramento Bee and the
Grapevine Independent Newspaper.

2. Site Background

This section provides a brief description of the AC&W OU, its history, contamination
problems, and the selected remedy. More details can be found in the ROD and in the
Administrative Record.

2.1 Site Description and History

Mather AFB is an inactive military facility located approximately 10 miles east of
Sacramento in Sacramento County, California, as shown in Figure 1. Mather AFB closed
on 30 September 1993, pursuant to the Base Realignment and Closure Act. At the time
of closure the base encompassed 5845 acres in an unsurveyed part of Township S North,
Ranges 6 East and 7 East. Most of the of the base is currently leased to Sacramento
County for use as a commercial airport and regional park.

The AC&W OU is located near the central part of Mather AFB, as shown in Figure 2.
Vegetation at the AC&W OU consists of annual grasses and a few trees. Topography at
the site consists of several low gentle hills. Surface elevations range from about 107 to
134 feet above mean sea level. Surface features overlying the AC&W plume includes a
portion of the currently unoccupied military housing and a fenced radar facility operated
by the Federal Aviation Administration (FAA). Surface runoff drains directly into an
unnamed tributary of Morrison Creek which passes through the site.

A portion of the land associated with the AC&W OU has been conveyed through a
federal transfer to the FAA for use as a radar tracking station. Much of the AC&W OU
Site has been leased to Sacramento County for use park land. The Air Force plans to
convey the park area to the county after the remedial action at the AC&W OU is
operating effectively and the CERCLA 120(h) covenant is made. The downgradient
boundary of the plume extends beneath a portion of the base housing area, which is
currently unoccupied. The Air Force intends to convey that portion of base housing area
which overlies the groundwater contamination to Sacramento County after the conditions
of 120(h) covenant are met. The county plans to develop the area for lower-income or
senior housing.

The AC&W Site was placed on the Superfund (CERCLA) List in July 1987 after TCE
was detected in groundwater at concentrations ranging up to 790 micrograms per liter
(ugll) in the shallow water bearing zone (SWBZ) monitoring wells. The groundwater
contamination was combined with other underground storage tank sites in the general
geographic area to form the AC&W OU. Remedial investigations and the remedial
action at the AC&W OU have been undertaken as part of the Mather AFB Installation

2
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Restoration Program (IRP). The AC&W OU ROD was signed by the US Air Force, US
EPA , and State of California in January 1994. Prior to when the ROD was prepared,
nine separate investigations were conducted at the site and routine groundwater
monitoring has been an ongoing activity from 1989. Results of these investigations are
reported in:

1. Initial Investigation, Mather AFB Bioenvironmental Engineering Staff, November
1979;

2. IRP Records Search for Mather AFB, Phase 1, June 1982 [CH2M-Hill Inc. 1982J;

3. IRP Phase II ConfirniationlQuantification, Stage I Investigation, June 1986 [Weston
1986];

4. IRP Phase II Confirmation/Quantification, Stage 3 Investigation, February 1988
[AeroVironment 19881;

5. IRP Sampling and Analysis Report for Site Monitor Wells, October/November 1988
[IT 1988];

6. IRP Site Inspection Report, August 1990 [IT 1990];

7. IRP Remedial Investigation Report of the AC&W Site, March 1991 [if 1991a];

8. IIRP Quarterly Routine Monitoring Reports, Engineering Science and Technology
(EA), and if Corporation (if), [EA 1990a; EA 1990b; EA 1990c; if1991c; if 1991d;
if l992a; if 1992b; IT 1992c; if 1992d; if 1993a; if 1993b]

9. IRP Feasibility Study for the AC&W Site, August 1991 [if 1991b]; and

10. Preliminary Design Investigation Report for the AC&W Site, June 1992 [if 1992e].

Records indicate that from 1958 to 1966 waste solvents were disposed in a pipe in the
ground at the AC&W OU. The disposal is assumed to be the cause of TCE
contamination in the groundwater. Other releases that have occurred at the AC&W Site
include fuel that leaked from underground stcirage tanks at IRP Sites 25, 30 and 47;
however analyses of soil samples indicate that no contamination remains at these sites.

The remedial investigations confirmed the presence of dissolved-phase TCE near the
water table in the shallow water bearing zone (SWBZ). Sampling data from Well
MAFB-67 indicated that the lesser concentration of TCE extends sporadically into the
lower water bearing zone (LWBZ). Figure 3 shows the aerial extent of the TCE plume at
the water table based on data from 1991 and 1993. Groundwater flows generally to the
southwest at the AC&W OU. The plume originates in the area near the FFA radar dome
and extends into the north-east section of the Mather housing area. Significant

5
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contamination was not found in soils - sampled from near the ground surface to the water
table. A baseline risk assessment was also performed as part of the remedial
investigation activities. The risk assessment determined that the reasonable maximum
exposure (RME) to groundwater contamination occurs in a land-use scenario whereby
new drinking water wells might be installed in the SWBZ. Under these conditions the
RME concentration of TCE would be about 146 ugh resulting in an excess cancer risk of
1.1 x l0.

2.2 Description of the Selected Remedy

The selected remedy addresses the potential threat to human health posed by TCE
contamination in groundwater. Although the SWBZ is not presently used at the AC&W
OU area, it is a potential source of drinking water. The selected remedy is intended to
restore the SWBZ by reducing the TCE to the Safe Drinking Water Act Maximum
Contaminant Level (MCL) of 5 ugh!. The AC&W OU ROD selected extraction of
contaminated water in the SWBZ, treatment by air stripping, and injection into the SWBZ
outside the area of contamination to remedy the contamination in the SWBZ. The
remedy is estimated to cost approximately $8.5 million over a period often years
including construction capital.

The ROD describes the engineering features of the pump and treat system conceptually,
stating that detailed specifications would be developed during the design phase. The
design of the pump and treat system determined that a treatment rate of approximately
270 gpm pumped from eight extraction wells would be used to hydraulically capture
groundwater contaminant concentrations above 5 ugh of TCE. The design included eight
injection wells to produce favorable hydraulic gradients resulting in faster cleanup and
provide an overall acceptable way to discharge the treated effluent. The extraction wells
are generally located along the longitudinal axis of the plume; the injection wells bracket
the plume laterally and at the downgradient toe of the plume.

The ROD determined that the effluent injected outside of the contaminated plume and
into clean groundwater will have a discharge monthly median TCE concentration level no
greater than 0.5 ugIL Injection of the treated groundwater within the contaminated plume
will have a monthly median TCE concentration level not exceeding the concentration of
TCE in the groundwater at the point of injection. However, in no case will the maximum
discharge concentration level exceed 5.0 ugh, the federal and state MCL. For the array of
injection wells constructed at the AC&W OU, which are all outside the plume, the
effluent concentration must meet the more stringent standard of 0.5 ugh!.

2.3 Public Involvement

The public participation requirements of CERCLA and the NCP were met prior to
selection of the remedy in the ROD. Two public comment periods were held; the first
from October 1, 1991 through October 31, 1991 and the second from March 16, 1992
through April 15, 1992. The first comment period provided an opportunity for comment

7
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on the Proposed Plan for Groundwater Cleanup at the Aircraft Control and Warning Site.
The plan contained alternatives that included reinjecting or disposing the treated
groundwater to Mather Lake or the Sanitary Sewer, with discharge to Mather Lake
identified as the preferred option. A community meeting was held by the Air Force on
October 1, 1991 to discuss the alternatives and provide supporting analysis and
information. The meeting also allowed the Air Force to receive verbal and written
comment on the plan from the public. The Air Force did not receive any comment from
the public on the plan to discharge treated groundwater to Mather Lake.

Based on information obtained after the close of the first public comment period, the Air
Force selected reinjection of the treated groundwater as the new preferred alternative.
The information obtained dealt largely with potential discharge limitations which had the
potential of significantly increasing the remedial action costs. The Air Force held a
second public comment period for the Revised Proposed Plan for Groundwater Cleanup
at the Aircraft Control and Warning Site which identified reinjection of treated
groundwater as the preferred alternative. A community meeting was held April 1, 1992 to
present and receive comment on the revised plan.

Following issuance of this ESD, the Air Force will meet the requirements of the NCP by
placing it in the AC&W OU Administrative Record, making it available for public
review; and publishing a notice in a major local newspaper that briefly summarizes the
change in the remedy and the reasons for the difference. The Air Force will also prepare
a fact sheet summarizing the ESD. The fact sheet will be sent to those on the Mather
Community Relations Plan mailing list and made available at public and Restoration
Advisory Board meetings.

3. Description of Significant Change to the Selected Remedy

This ESD changes one portion of the ROD. To the extent that this ESD differs from the
ROD, it supersedes it.

The discharge component of the remedy is changed to include discharge of some or all of
the treated groundwater to Mather Lake and use of treated water to irrigate Sacramento
County park land. A pipeline will be built below ground to transmit the treated
groundwater to the lake located on Mather AFB approximately one mile east of the air
stripping tower. The AC&W OU ROD identified Substantive National Pollutant
Discharge Elimination System (NPDES) requirements as an ARAR for the discharge of
treated groundwater to Mather Lake. These requirements are primarily effluent
limitations and monitoring requirements that are discussed in Section 3.1 of this
document and which are further specified in a monitoring plan which is separate to this
ESD and governs the discharge of treated groundwater effluent to Mather Lake. The plan
will be in effect until superseded by revision(s) to the AC&W Sampling and Analysis
Plan. To implement the remedy selected in the ROD, the Air Force submitted a Remedial

8
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Action Work Plan [EA 1993] and a Preliminary Engineering Report [EA 1994] for
regulatory review and comment. Construction of the pump and treat system began in
June 1994 and phased start-up was initiated in January 1995. The system has been
operating nearly continuously since prove-out of the extraction/air stripping activities
concluded on February 3, 1995. The system, as built, includes a groundwater extraction
system consisting of eight six-inch-diameter extraction wells. The wells have 60-80 foot
screens in the SWBZ to depths of 180-190 feet. Water is pumped from these wells by
submersible pumps with 40 gpm capacities. The extraction wells are manifolded to
underground pipelines leading to the treatment plant where they come together at the air
stripper. The stripping tower is four feet in diameter and the packing is 27 feet deep.
Water enters the top of the tower falling down over the packing material. TCE is stripped
from the groundwater by air flowing upward through in the tower and the treated
groundwater flows into underground storage tank below the treatment pad. Two pumps
distribute the treated water from the effluent tank to the eight injection wells. The
injection wells are six inches in diameter and 180 feet deep with 80 foot screened
intervals in the SWBZ and overlying vadose zone.

Lower than expected injection flow rates were initially observed during an eight-hour
injection test conducted during the pump and treat system prove-out phase with
performance decreasing over time [EA 1995]. During the prove-out phase, the rate that
all injection wells could accept water declined to approximately 180 gpm. Air mixed
with (or rather entrained) in the water was believed to be a primary cause of the -
injection capacity impairment and modifications to the injection system were made to
eliminate sources of injected air. The wells were also redeveloped by pumping and
surging during the prove-out period. Since continuous operation began the overall
injection rate has decreased to an average of 130 gpm indicating that air entrainment or
other problems still persist with the injection system. Redeveloping the injection wells is
shown to increases the injection capacity; but the results are temporary and
redevelopment is costly.

To address the injection well problem, the Air Force held an AC&W Workshop on
August21 to 25, 1995 which was attended by persons experienced with groundwater
pump and treat systems and representatives from regulatory agencies. The purpose of the
workshop was to identify feasible solutions to solving system performance problems and
identify alternatives that would allow operation of the system at a rate that would achieve
plume capture and compliance with the AC&W OU ROD. Significant recommendations
in the Summary of the AC&W Workshop [MW 1995] included a series of tests to verify
that plume capture would be achieved at the designed flow rate. Also, assuming that
capture is achieved at the design rate, discharge of treated groundwater to Mather Lake
was identified as a potential alternative for discharge if the treated groundwater could not
be injected.

The Air Force conducted several tests in March 1996 per the workshop recommendations
which verified that plume capture could be achieved at an extraction rate of 270 gpm.
The Air Force concurs with workshop finding that discharge alternatives that included

9
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treated groundwater injection are not preferable given past performance and that
discharge to Mather Lake provides certain advantages. The Summary of the AC&W
Workshop listed these advantages as allowing sufficient discharge capacity and not
creating a new wetland as compared to direct discharge to Morrison Creek drainage.
During drought or even normal precipitation years, the lake level lowers considerably in
late summer and/or early fall. In the past, the Air Force has purchased water, when
available, from the adjacent Folsom South Canal to maintain the lake level to support the
fish population. Discharge of treated groundwater would reduce the need to supply
Mather Lake with water from less reliable sources during the duration of the groundwater
treatment.

The Air Force discussed the acceptability of discharging treated water to Mather Lake
with the regulatory agencies over the course of several Base Closure Team (BCT)
Meetings and Technical Group Discussions. The Central Valley Regional Water Quality
Control Board obtained samples from Mather Lake and determined that water quality of
both the lake water and treated groundwater are compatible. The CVRWQCB reported
these results in a BCT meeting held in May 1996 and indicated that discharge to Mather
Lake appears acceptable.

The cost of constructing the pipeline to Mather Lake is approximately $300,000. The
estimated operation and maintenance cost of the pipeline is not significant other than the
cost of electrical power to pump the water the further distance to the lake and additional
monitoring of the treated water and the lake. Other options such as increasing the
frequency of injection well development have associated costs which over time would
likely be greater than the lifetime costs of constructing and operating the pipeline. The
path of the pipeline is shown on Figure 4.

Mather Lake was constructed by the Air Force to provide a fishing and a wildlife area for
base occupants to use for recreational activities. The lake is approximately 63 acres in
area and can hold about 280 acre-feet at its maximum capacity. Drainage into Mather
Lake is on the east across the Folsom South Canal on an unnamed tributary of Morrison
Creek. Outflow from the lake is via circular culverts in a dam located on the west side of
the lake. Lake inflow occurs primarily from storm run-off. The Air Force has a license to
divert up to 280 acre-feet per year of flow into the lake.

3.1 Compliance with Applicable or Relevant and Appropriate Requirements

Pumping and treating groundwater requires a disposal option for the treated effluent.
Since experience has shown that injection is impracticable, other disposal options such as
surface water discharge have become necessary for implementation of the remedial
action, with discharge to Mather Lake the preferred alternative (Alternative 4 -
Extractionll'reatment with Discharge to Mather Lake or Sewer in the AC&W OTJ ROD).

10
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There are several requirements governing the discharge to Mather Lake that must now be
considered. These requirements are defined in CERCLA as applicable or relevant and
appropriate requirements (ARARs) which are identified and discussed within this ESD
for the option to discharge treated effluent to Mather Lake. Compliance with these
identified ARARS is required by the ESD to perform the clean up of the AC&W OU
using discharge of effluent to Mather Lake. ARARs associated with the use of treated
groundwater for irrigating park lands are not identified in this ESD. It will be the
responsibility of the users of the water to identify and comply with applicable regulations.

There are three categories of ARARs that a remedial action must comply with in addition
to being protective of human health and the environment. The categories include
chemical-specific requirements that establish numerical standards such as chemical
concentrations; action-specific requirements are usually technology- or activity-based
requirements or limitations on actions; and location-specific requirements which place
restrictions on remedial activities solely because they are in specific locations.
Requirements are further categorized as federal or state with the more stringent ARAR
being identified in the ESD and put into effect.

3.1.1 Federal and State Chemical-Specific ARARs

There are no chemical-specific federal or state AltARs identified for the Mather Lake
discharge option. Numerical standards for the discharge of treated groundwater to
Mather Lake are established by action-specific ARARS.

3.1.2 Federal and State Location-Specific ARARs

There are no location-specific federal or state ARARs identified for the Mather Lake
discharge option.

3.1.3 Federal and State Action-Specific ARARs

Table 3-1 identifies the federal and state action-specific ARARs.

12
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Table 3-1

Action-Specific Applicable or Relevant and Appropriate Requirements (ARARs)

Source Standard,
Requirement,
Criterion, or
Limitation

ARAR
Status

Description of ARAR

Federal ARARs

Federal Clean
Water Act

40 CER 122 - USEPA
Administered Permit
Programs: The
National Discharge
Elimination System;
Subsection 40 CR1
122A4 (d) and (e).

Applicable Discharges into surface water must achieve
federal and state water quality standards (40
CR1 122.44(d).

Discharge limitations must be established at
whichever of the technology based or water
quality-based standard is more stringent. (40
CFR 122.44(e).

Fish and Wildlife
Coordination Act

40 CR1 6.302 (g) Applicable Requires Federal agencies involved in actions
that will result in the control or structural
modification of any natural stream or body of
water for any purpose, to take action to protect
the fish and wildlife resources which may be
affected by the action.

State ARARs

Fish and Game
Code
Sections 1600 et
seq.

Applicable Diversion or obstruction of the natural flow or
changes in the channel, bed, or bank of any
river, stream, or lake will involve mitigation
measures to avoid or minimize impacts on
natural resources.

Fish and Game
Code
Sections 5650 et
5652

Applicable It is unlawful to deposit in, permit to pass into,
or place where it can pass into the water of this
state any material listed in Fish and Game
Code Section 5650 and 5652.

Porter-Cologne
Water Quality
Control Act
(California
Water Code
Sections 13000,
13140, 13240)

Central Valley
Regional Water
Quality Control Board
Basin Plan;

Applicable Establishes water quality objectives, including
narrative and numerical standards, that protect
the beneficial uses of surface water in the
region. The designated beneficial uses are
municipal and domestic; agricultural; and
industrial supply.

Specific applicable portions of the Basin Plan
include beneficial uses of affected water
bodies and water quality objectives to protect
those uses.

13
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Table 3-1 (Continued)
Action-Specific Applicable or Relevant and Appropriate Requirements (ARARs)

Source
Standard,

Requirement,
ARAR
Status

Description of ARAR

Criterion, or
Limitation

Porter-Cologne State Water Resources Applicable Specifies that, with certain exception, all
Water Quality Control Board surface waters have beneficial use of
Control Act Resolution 88-63 municipal or domestic water supply. Applies
(California in determining beneficial uses for waters that
Water Code may be affected by discharges of waste,
Sections 13000,
13140, 13240) SWRCB Resolution 88-63 applies to the

discharge of effluent to surface water. The
resolution specifies that, with certain
exceptions, all surface waters have beneficial
use of municipal or domestic water supply.
Consequently, California State primary MCLs
are relevant and appropriate, however the most
stringent federal or state standard will be the
ARAR for the remedial action. California
standards which may be ARARs are found in
22 CCR 66435, 22 CCR 64444.5, and 22 CCR
64473.

The Federal Clean Water Act regulates discharges to surface water under statute 40 CFR
122 - US EPA Administered Permit Program: National Discharge Elimination System
(NPDES). This ARAR requires establishment and compliance with numerical or
narrative effluent limitations that achieve federal and state water quality standards
including state narrative water quality criteria. Section 121 of CERCLA exempts on-site
activities from obtaining permits. However, the substantive requirements of a law or
regulation must be met. In particular, on-site discharges to surface waters are exempt
from procedural NPDES permit requirements.

State Water Resources Control Board Resolutions 68-16, the water anti-degradation
policy, and 88-63, sources of drinking water policy are identified as applicable
requirements for the protection of surface water bodies of the state. The Central Valley
Regional Water Quality Control Board Basin Plan [CVRWQCB 1995] for Sacramento-
San Joaquin Basins designates beneficial uses of water bodies in the area of Mather AFB,
and contains chemical specific requirements that would pertain to Mather Lake and the
Morrison Creek tributary. The beneficial uses of Mather Lake and Morrison Creek are
not designated in the Basin Plan specifically. However as a tributary of the Sacramento
River, Morrison Creek is presumed to have the same uses as the river (that is, municipal
supply, agricultural, recreational, and aquatic habitat). The Basin Plan requires that the
effluent not contain chemical constituents concentrations that adversely affect beneficial
uses, and that water designated for use as municipal supply shall not contain
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concentrations of chemical constituents in excess of the maximum contaminant levels
specified on the California Code of Regulations, Title 22, Division 4, Chapter 15.

To ensure compliance with all identified ARARs associated with discharge of effluent to
Mather Lake the following effluent limitations are established. The numerical limits
established on a monthly median and on a daily maximum basis to meet the requirements
of Resolution 68-16 are set forth in Table 3.2. Effluent, at the outfall to Mather Lake,
shall not exceed these limits. Furthermore, these standards will insure compliance with
Resolution 88-63 in meeting federal and state drinking water standards for a potential
municipal water supply. The groundwater pump and treat system has been in operation
since 1995 and has consistently met the effluent limit of 0.5 ugfl for TCE with the
exception of an anomalous sample of 1.9 ug/l. This record of compliance demonstrates
that Table 3-2 limits are appropriate technology-based standards for toxic pollutants
therefore meeting the requirements of 40 CFR 122.44(e).

Table 3.2
Mather Lake Discharge Limits

Limits for Discharge to Mather Lake Based on State Board Resolution 68-16 and
NPDES Program (concentrations in ugh)

Constituent Monthly Median Daily Maximum

Total Volatile Organics 0.5' 1.02

'EPA Method 601 or equivalent
2Combined total of all detections within the test above standard reporting limits
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4.0 Statutory Determinations

Considering the changes made to the selected remedial action within this ESD, the
remedy remains protective of human health and the environment and is cost-effective. In
addition, the revised remedial action uses permanent solutions and alternative treatment
technologies to the maximum extent practical for this site. The change contained herein
is significant, but does not fundamentally change the remedy.

ALBERT F. LOWA , . (I Date
Acting Director
Air Force Base Conversion Agency
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5.0 Comment and Response

The US EPA, California DTSC, and Central Valley Regional Water Quality Control
Board (RWQCB) reviewed the draft ESD and provided comment in the attached
correspondence. The DTSC did not contribute comment on the document and a response
is not provided; but as the coordinating agency for the State of California the DTSC
transmitted RWQCB comments to the Air Force.

US EPA Comment

The US EPA comments are mostly editorial and apparently made to improve reader
understanding and clarify certain points of fact. These comments are addressed in the
report by making the suggested change or clarifications. However, one comment is
responded to below, as it along with state comment on the same issue produced
significant revision to the ESD.

Comment:

Comment 9. Page 11, first paragraph: Since the ROD does not spell out what the specific
effluent limitations for compliance with NPDES requirements are, the Air Force should
list the substantive NPDES requirements in an attachment to this ESD.

Response:

An ARARs section is now incorporated in the ESD that identifies the requirements for
discharge of effluent to Mather Lake including those associated with NPDES. Also
included in that section are effluent limits for discharge to the Lake. The effluent
limitations were developed to comply with ARARs and NPDES permit requirements for
the discharge of treated groundwater to Mather Lake.

CVRWQCB Comment

Comment:

The CVRWQCB commented that the "discharge of treated water into Mather Lake must
comply with NPDES requirements for direct discharge into surface waters" and "that it is
necessary to issue a permit since all substantive requirements found in a permit are not
currently contained in an approved CERCLA decision document". Furthermore, the
CVRWQCB communicates that "If the Air Force provides a CERCLA decision
document (e.g., a ROD Amendment) that has been subject to public comment and
response, contains all substantive requirements contained in the NPDES permit, and the
issue of on-site discharge is resolved the Boards will consider rescinding the NPDES
permit which is currently scheduled for adoption on September 20, 1996".
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Response:

The Air Force does not agree that a NPDES permit is required for the proposed discharge
of treated groundwater into Mather Lake. The Air Force position is more fully explained
in correspondence from Air Force counsel directed to the State Water resources Control
Board from Air Force Regional Counsel Office dated August 7, 1996, and to the
CVRWQCB dated September 9, 1996 (attached), and supported by correspondence from
US EPA counsel dated September 9, 1996 (attached). Summarizing, the Air Force
believes that the discharge of treated groundwater is conducted "on-site" consistent with
the intent and point of CERCLA and the NCP and is necessary to the completion of the
remedial action for the AC&W OU. Therefore, the Air Force is exempt by law from the
requirement to obtain a Federal, State, or local permit for the proposed discharge.
However, compliance is required with substantive requirements of the NPDES program
which is identified as an ARAR in the Draft Final ESD. The ESD is enforceable under
the Mather Federal Facilities Agreement between the Air Force, US EPA, and the State of
California.
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2. US EPA letter to CVRWQCB, regarding Proposed NPDES Permit,
September 9, 1996.
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7. California Regional Water Quality Control Board letter to Air Force regarding
Transmittal of Final Explanation of Significant Difference (ESD) to the AC&W OU
record of Decision - Discharge of Treated Groundwater to Mather Lake, Mather Field
Formerly Mather Air Force Base (MAFB), Sacramento County, May 9, 1997.
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DEPARTMENTOF THE AIR FORCE
AIR FORCE LEGAL SERVICES AGENCY (AFLSA)

REGIONAL COUNSEL, WESTERN REGION (JACE-WR)
333 MARKET STREET, 6TH FLOOR

SAN FRANCISCO, CALIFORNIA 94105-2i95

9 September 1996

MEMORANDUM FOR CENTRAL VALLEY REGIONAL WATER QJJALJTY CONTROL
BOARD
3443 Routier Road, Suite A
Sacramento, CA 95827-3098

FROM: AIR FORCE REGIONAL COUNSEL -WESTERN REGION

SUBJECT: Comments to issuance of Draft National Pollution Discharge Eliminaiion Systeni
(NPDES) permits for Macher, Castle and McClellan Air Force Bases (APEs)

I. Thank you for the opportunity to respond to the tentative NPDES permits issued for Macher,
Castle, and McClellan AFBa. The United States Air Fome (USAF) believes that each of these
permits circumvent the Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA or Superfund Law at 42 USC 9601), the National Contingency Plan (NCP at 40
CFR 300.400), the Sacramento River and San Joaquin River Basin Plan (IV - 12.00), and three
separate interagency agreements GAGs) signed by the Department of Toxic Subsiances Control
(DTSC) and which are all binding on your agency. This memorandum will briefly set out our
position.

2. Congress' intent in passing CERCLA was to keep lead agencies from having to comply with
administrative permit requirements that would interfere with its expeditious cleanup of
contaminated sites. Jnstead, CBRCLA mandates that agencies in charge of cleanups incorporaic
and follow all substantive requirements at the federal, state, and local level. This is
accomplished through an admittedly difficult process of determining applicable or relevant and
appropriate requirements (ARAR.c). Both the NCP and the three relevant lAGs oblignic your

agency to provide us, the lead agent in each of these cases, with ARARs at specific times during
the process. This requirement to provide ARARs is funded in large pail by the Dcfcnsc. Stac
Memorandum of Agreement (DSMOA) which accounts for a significant portion of your agency's

budget.

3. Although each case is different, each of these tentative permits violates CERCLA in its own
way. A brief explanation of each is in order.

a. !.1cClel1nn: Although McClellan AFB was Issued a NPDES permit in 1987 for this
groundwater treatment plant, the installation has maintained since 1991 that the site functions
completely under CERCLA and is therefore exempt from permit requirements. Your agency's
posim ion appears to be that certain substantive reulrcments arc missingfrom CERCLA decision
documents for the site. This is surprising because your agency has always been involved inthe
CERCLA process and agreed (through DTS to an interim record of decision for the site in

1995.
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b. Castle: The subject stormwater permit at the former Castle AFI3 is really two permits
in one. One is a ,ctormwatcr permit which is arguably necessary for the civfl ian airport now
operated on the site. The ocher is a NPDBS permit fora groundwater treatment plant (CERCLA
site) on the base. We believe all references to Extraction Well 3 (EW3) in the permit arc
unenforceable and contrary to law for the reasons stated above. Our disagreement with the
effluent limitation for dioxin in the stormwater permit is related to CERCLA in a more subtle
way, A recently revised draft of the Castle permit does not include any reference to an effluent
limitation. We are hopeful that we can come to a consensus with your staff on this issue prior to
your meeting. We still ask that references to EW3 be removed.

c. MThc: Macher AFB signed an JAG in 1989 similar to those signed for Castle and
McClellan. it signed a Record of Decision with USEPA and DTSC in 1993 Ic) operate a
groundwater treatment facility. Following some technical difficulties. Macher submitted an
Explanation of Significant Difference (ESD) - a ERLA document - on 31 Jul 96. The £51)
proposes to discharge all or some portion of the treated groundwater to a nearby lake rather than
reinject it. The staff, without proposing any substantive changes to the ESD. issued the tentative
permit as the "most convenient" way to incorporate substantive requirements into the process.
As stated above, we vehemently object to such an analysis. The legal issue in this ease is
whether the new proposed discharge meets the definition of "on-site" in CERCLA. This issue is
addressed in a 7 Aug 1996 memorandum to Mr. Philip Wyols which is attached. We would like
w further point out in this regard that the project managers at Mather are in complete agreement
on this location and that this site has long been discussed as an alternative and has had public
comment. -

4. Neither the Air Porno nor the USEPA have ever wavered in our refusal to comply with any
state or local permit or permit equivalency process for our on-site superfund cleanups. The
tentative permits violate the letter and spirit of GERLA, our rAGs, your own basin plan, and
numerous decision documents which we have jointly developed during this long process. You
will almost certainly hear a number oI legal arguments during this process. I urge you to
consider separate correspondence from USEPA, McClellan, and Castle hut I urge thai you review
the Interagency Agreements in pardeular before you make a decision.

5. Conclusion: We ask the board to order the tentative permits withdrawn and to encourage the
staff to work with the Air Force and the USEPA to resolve any substantive disagreements in
cleanup requirements at each of the sItes. Should the permits be issued, the Air Force will have
little choice but to consider them unenforceable. Ssch an outcome will no doubt lend lead to
formal, high level dispute resolution. This outcome will not help further our ultimate goal of
protecting the environment and complying with the law.

6. Should you have any questions, please contact myself or Capt Eric Bee at (415) 977-
8840/8848.

STEPHEN Ft. T3LE WET!', U Cd, USAP
Regional Counsel

Attachment
Memorandum dtd 7 Aug 96
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGIONIX 1

15 IUwthofl Strnt
Van Francisco, CA 94105

BY FAX

September 9, 1996

California Regional Water Quality Central Board
central Valley Region I3343 Routier Road
Sacramento, Califorzjia 9$827—3098 -

Re: Proposed NPDS Permits for Nattier, Castle and Mcclellan
Air Force Bases (M'Bs) t

Thank you for providing EPA with an opportunity to comment -
on the proposal by the Central Valley Region o± the Regional
Water Quality Control Board ("Water DoardW) to require NPDRS
permits for Mather Castle and McClellan fl'Es. EPA would like to
provide the following comments And recommendations on these
proposed permits.

I

cnwra& reàponse actions are exnpted Ly law from the
requirement to obtain rederal, State or local permit related to
activities conducted completely on—site. 62 U.S.C. Section
9621(e)1, 40 C.F.R. Section 300.400(e)(1)4 As noted in the ua,
the statute "ref lect(s] Congress' judgment that CERCL actions
should not be delayed by tine-consuming and duplicative
requirements such as permitting..., to achieve expeditious
cleanups, and reflects an understanding of the uniqueness of the
CERCLA program which impacts more than one medium (and thus
overlaps with a number of other regulatory and statutory
programs.)" Uowever, the permit exemption under CERCIa does not
remove the requirement to meet (or waive under appropriatecircumstances) the substantive provisionsj of pemitttn
regulations that are applicable or relevant and appropriate
requirements (AR2Rs) to the CfltCI.P. response action.

The Air Force has indicated that it will comply with all
substantive requirements that would apply to the discharges of
treated water front Mather, castle, and Mcclellan MBS but it does
not believe these activities, which it contends are on—site
response actions, require 1POES peraits. EPA concurs with the
Air rorce's position. The proposed discharges of treated waterat Rather, castle, and Mcclellan flB, as described below, are on—
site response actions within the mea±ting of CERCLA section
121(e) (1) and the ?WP 40 CPR section 300.400(e) (3.) which are
exempt from having to obtain Federal, State and local permits,
including NPDBS permits. Of equal importance1 EPA is confident
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I Ithat sufficient site management and oversight controls are in
place at these bases to ensure the same public health and
environmental protection provided by UPDES permits.

The NC?, 40 CYR 300.400(e) (1), defines onsjte as "the areal
extent of contamination and thU suitable areas in very alose
proximity to the contamination necessary for implementation of
the response action." Thus, in order to meet the definition of
on—site response actions, the action must meet Itwo criteria; 1)
it must be in a suitable area in very close proximity to the
contamination and 2) it must be necessary far implementation of
the response action. As discussed below, the activities at
Rather, Castle, and McClellan 3P3 meet both of these criteria.
1. Witl recziar& to the Nattier AYD NPDBS tenit;
The Water Board is requiring an NPDES permit tor the discharge of
treated groundwater from the groundwater treatment system at the
Aircraft Control and 'Warning Site (AC&W) Operable Unit into
Rather Lake located in Mther Air Force Base. This discharge
into Mather Lake is a change from the Record of Decision for the
AC&W operable Unit whIch states that the treated water will be
discharged into injection wells at the site. The injection walls
are not meeting the disposal needs of the treatment facility,
resulting in the treatment system riot operating at full capacity.
Therefore, the remedy is not fully effective.

The Air Force is proposing to supplement the current
discharge option by diverting sone of the treated water from the
Groundwater Treatment System into a pipe to lather Lake, which is
approximately one half mile troia the treatment system. EPA and,
we believe, the state of California support this change to the
discharge option as necessary to the implementation at the remedy
at the AC&W Operable Unit. The pOposed chanqe was documented in
a draft Explanation of Significant Difference (EsD) which the Air
Force issued in August of this year. The State and EPA commented
on the draft ESD and the Air Force will be incorporating the
suggestions made by the State and EPA in the final ESD.

The activity at Rather AFB is entitled to the on-site permit
exemption for two reasons: zirst, Rather Lake is a Hsujtle
area in very close proximity to the contamination," The Water
Board has indicated that it does not believe that discharge to
gather take is a suitable area in clots proximity to the
contamination for the following reason: lather Lake is
approximately one half mile any from the groundwater treatment
system. There is a dry creek bed (Morrison Creek) that lies
directly adjacent to the treatment system which, arguably, may bemore suitable for receiving the treated water. However,
discharge to this creek would not be a good discharge option
since it will basically change the ecology of the area during the
dry season. In contrast, discharge to Rather Lake would be
beneficial since during the dry season, the Air Force currently
has to purchase water to augment the flows in the lake. second,

2
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discharge to Mather tat it '1necessary for flapleinentation off
the response action." As the proposed Water Board IWDES permit
for Mather Zn points out, "the inj action wells have been
progressively plugging and no longer meet the disposal needs of
the treatment facility." It is therefore necessary to supplement
the reinjection discharge option so that the groundwater
treatment system at the AC&W Operable Unit can operate optimally
and groundwater cleanup can occur at the scheduled rate and time
period. Discharge to Mather Lake would supplement reinjection.
z; With rgcrard tQ the Castle APE permit:
The Water Board is requiring an NPDES atormwater permit for the
discltarqe of treated wastewater frenal the groundwater extraction
and tre&tmcnt system (EW—3) at Operable Unit 3. into the West Base
Drain. The West Base Drain is part of the storm drain system in
Castle Air Porce Base.

The proposed NPDIS permit for Castle AFB states that a
permit is required since the treated groundwater from the
treatment system at Operable Unit t wilV be dischatged into a
regulated storm drain system where it viii coxnmingle with
stormvater runoff and discharge to Canal Creek, a water of the
United States.

It is EPA' s understanding that the Water Board does not
dispute that the storm drain to which the treated water will be
discharged is a suitable area in close proximity to the
contamination and that discharge of the treated water into the
storm drain is necessary for implementation of the response
action at Operable Unit 1. Rather, the Water Board asserts that
an NPDES permit is required because the discharge into the storm
drain will eventually discharge into Canal Creek, a water of the
United States, which is offeite. A recent decision by EPA
Administrator Carol Browner (In the Matter of the ForinerWl6pn
Spring Ordnance, Weldon spring-, Missouri) is instnctive on
this point. The Missouri deoision reiterates the Agency's
position that a broad interpretation of "on—sit&' is necessary to
best serve the purpose of CERCLA section 121(e) (1), i.e., to
avoid redundant procedural permitting steps that could delay
cleanup. In the Missouri case, while not disputing that the
response actions at issue (incinerator, contaminated wastewater•
treatment, storm water runoff) were to be constricted entirely
within the geogtaphical area considered the Nit site, the State
of Missouri contended that because off—site releases win, occur,
the state may seek to require the Army to obtain permits for
these activities • In her decision affirming that permits were
not required for these activities, Administrator Browner cited
the preamble to the 19GB NC, where EPA stated that

"on—site further includes situations where the remedial
activity occurs entirely on-situ but tha effect of such
activity cannot be entirely limited to the site. For
example, a direct discharge of CERCL wastewater would be an

3
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on-site activity if the receiving water body is in the area
of contamination or is in very close proximity to the site,
even if the water flows art—site." I

Thus, the discharge of treated water into a stont drain at
Castle AFB is a discharge into a suitable area in close
proximity to the contamination necessary for implementation of
the respoirne action, QVCfl if the water flows off Castle AFli into
Canal Creek.

3. with regard tb the Wct1ellanfl $PD9 permit;
The Water Board is requirthg an }1PDES permit for the discharge of
treated groundwater from the groundwater treatment system at the
Grounthzater operable Unit into Maqpie creek at Mcclellan As'S.

While not objecting to itha discharge to Magpie Crae]c as
necessary to the implementation at the response action, as
evidenced by the State of colitornia's concurrence on the
selected remedy for this Operable Unit documented in the Interim
Record of Decision, the Water Board contends that Magpie Creek
is not in close proximity to the area of contamination, EPA
recognizes that the inquiry into whether a site is "a suitable
area in close proximity to the area of contaminationw is
necessarily, a subjective one. however, EPA's broad application
of the on-site pernit exemption is consistent with the overall
goal of the Supertund program. This was recogiized by the court
in Ohio V. U.S EPA, 997 F.2d 1520, 1549 (D.C.fCir. 1993), where
the court concludes that the NC? definition 11aflows EPA to
respond to releases expeditiously.... (and] reflects the
practical aspects of responding to hazardous waste releases under
various conditions....[where) it may be probthitively burdensome
or, in fact, impossible to conduct necessary response measures
within narrowly 'contaminated' area.0 Magpie Creek is directly
above the areal extent of the contamination within the base and
accordingly, it is EPA s position that the discharge to Magpie
Creek at Mcclellan Ala i an on-site activity that does not
require an flPDES permit.

It is our understanding that thâ legal staff of 'the Water
Board bases its position that the activities at these Air Force
Eases are subject to NPDES permits on two grounds; one, that the
actions at these facilities are not an—site activities but are
offsite activities; and two, that even assuming these are on-site activities, the Tenth circuit Court of Appeals decision in
U. S - V. Cçjorado (which found that there was independent
enforcement of a state law at a. CERCLA cite) allows the Water
Board to reqzzire state permits despite the clear and specific
language of CEECIA. section 121(e) (1). EPA has already explainedabove that why it believes these are 04—site activities that are
entitled to the CERCL& permit exemptioü. As to the U.S • v..

decision, the United States believes this decision was
wrongly decided and it has not acquiesced to the Tenth Circuit
Court of Appeal decision outside the Tenth Circuit. Lastly, as

4
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noted in the 1995 decision the Administrator, in the Weldon
case cited above, "U.S. it. Colorado ad6resses only, enforcement of
state law outside the CERCLA process. It does not address the
meaning of 'on-site' under CEROLA section 121(e (1) and what
permits are required under CtRCLA.".

Finally, the state of California, EPA, tnd the Air Force
entered into three-party agreements (Federal Pacility Agreements)that govern the cleanup, of these three bases. U now or any time
in the future the Water Board does not a9ree with the Air Force's
or EPA's position on these matters or on any matter pertainthg to
the response actions at these facilities, the State of California
has committed to a dispute resolution process in these ms. EPA
believes the FFA dispute process is the appropriate forum for
resolving these matters, not the Water Eoard hearing.
Furthernore, as stated above, EPA is confident that the FFAs
offer the same public health and environmental protections that
would be provided by flPDES pennits.

We encourage further diScussion of this matter azong the flA
parties under CEBCIa Section 120. My staff and I are available
for discussions. .

cre74.Dan Opaiski
chief,
Federal Facilities Branch

I
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I %9J1 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

\,t _4# REOlON,

16 Hawthorne Street
San Francisco, CA 941063901

Anthony Wang
BRAC flnvlrpnmentaj Coordinator
Air Force lingo Conversion Agency
[0503 Armstrong Way
Mnther CA 95655

Angu5l 29. 1996

Dear Mr. Wang,

EPA has reviewed the Driìft Explanation of Signiliwuit Difference for the AC&W OU, dated
July 31, 1996. The following coinmonta era provided;

I. p.1: first paragraph, list aentaice change "Lllbewritcnt of this BSD Is based ..." to "This
ESD follows the recom,ncndotiona .,,."

2. 1)2, third pengnph: change the seutcuce beginning with '(TJlie Air Porce plans to convey
the park urea to the county when... and die CERCLA 120(h) covenant baR been made." tc
and the CERCLA 120(h) covenant can be msdo. Also, In the ennie pategraph. the second to
(lie Ian seflteIlco, change ".,.aftcr the CRRCLA 120 (Ii) covenant is given.' to" after the
coiitJiLion$ (or the flO(h) covenant have been met,"

p3, second to the last ptagraph: last sentence refers w IRI Sites 25, 30 and 47 being "olosud
in the ROD." Please explain this term, Does this mean that they are no ftntl,er action silos?

4 p. 7, second pamgtaphi: third line from the end of the paragraph, change 'provided" to
"provide."

5. p.7. ROCOI4 (ci the Inst (hit Ott this page: change sentence "The dischnrge portion of the remedy
is changed from Injcctioii uf treated groundwater..." by adding (he word "only' after
gronudwatci.

6. pR, second and third paragraph: refer to "prove..orn activities." Mw, inthe thfrd parngmph, it
refers to "air entrained" or "cairidninein," Pleec explain these tcnn so that the public will
be able to undorstanti

7. p.9, second paragraph; begiutiing with the sentence "The Air Force accepted recommendations
thnt discharge alternative.,.. "This saxlon Is confusing needs to be edited.

S. p.9, last sentence; refers to the Hulnount needed to offset evaponitiun and eepnge lose."
Please explain.

Atck 3
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9. pu, first puragnph: delete (Let second to the lust sentence which beginswith "US EPA

National Water Quality Ciitcria "In addition, silico thp ROD does not spIl out what tilt
spific ellluent limitations for compliance with NPDI3S requircunonts arc, the Air Force

should list tim substantive NI'DBS requirements in an ottnclimeiit IQ this ESD.

10. p.11, tnt paragraph; change (lie phrase "compiles with fodoral iuul steto reqlliroincuts that writ
identified in the 1(01) us applicable .... eoinplic witl labial and state rcquirn.nanls (list we
identified as applicnhle...."

If you have quest*ou; about any of these comments, please feel frco to call inc at (415) 744-2206.

Skwetcly.

J4
Debbie Lowe
Iteenedial Project Manage,

cc Kent Strong, DTSC
Jarnt Taylor, RWQCI
Bill Nughca, oWr4t
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOAID
CENTRAL VALLEY REGION
t44S flouer Ro.d, suI A
satlarfler(a. CA RV.3OU8
P11ONF: (O5) 2&4000
DD FAX: (916)

22August 1996

Mr. kent Strong
Departmit of Toxic Substances Control
10151 Croydon Way, Suite 3
Savraxnento, CA 95827

DRAFT EXPLANATiON OF SICiviflc4m DIFFERENCE FOR THE A ZR CPA FT CONTROL
AND WARNING OPERABLE UNIT, MI4THER AIR FORCE 114511 (M.4FAQ, SACRAMENTOcot'm
We have reviewed the DraftThtpIRnttiOh oFSinificant Difference (ESO) for the Aircraft Control and
Warning (AC4W) Operable Unit (01)) for MAY13 submitted on 32 July 1996. Tue iurpose of thn PSI)
for the AC&W 01.115 to modifv the existing AC&Wltewrd of Decision (ROD) dated December 1993.
The subject ESD addresses a change in the discharge point, from reinjeetion of treated ground water
from theAC&W treannent system, to the discharge of teeMed ground water infoMatherLake. The new
discharge into surface waters (Mather Jatkc) is subject to provliiàiis of the Federal Clean Water Act
administered by the California Regional Water Quality Control Boards,

Discharge of treated water into Mather Lake must comply with National Pollutant Diacharge
Elimination System (NPDES) requiromoflfn for direct diooharge, h,tC urfaco watcrs. A 7'gc,,tafiyg
Nt'PES Pennil [or Department of the 4/ Force /vf4FIi 4& W Ground Waler 7)tqlrnenr S)'sr,m,
Sacramento yn(y dated 9 August 1996, has been issued for a. 30 day public comment period, snd will
he considered for adoption at the Itegional Board Meeting to be held on 20 September 1996. The Draft
ESO does not include substsntive NPDRS requirements for this now discharge to Matbcr Lake. Since
the BoArd has issued tentative NI'DES requirements for thisdischarge, the Draft ESI) must e revised to
reference this permit

We have determined that it is necessary to issue a pennit since all substantive requirements found in a
permit are not currently contained in an approved CER.CLA doisiort document, I" addition, we believe
that adu,tiuu of the peimit is the most efficient and comprehensivemanner in which to establish
substantive requirements for this discharge. By going through the pGrInitprOCeaS all interested
reu1atory agencies and the public will have the opportunity to provide input into the permit. Thus, the
procetw will provide the Air Force with a single document that will specify the conditions under which
the discharge is allowed to occur.

lithe Air Farce provides a CERCLA decision document (e.g., a ROD Amendment) that has been
subject to public comment and response, contains all substantive requircmcmts contained in the NPDES

COO/OOd C?0PP9C6 O ,OLVS I NOJD3{ 3SIU }IOU RVZZ6O 96-Rl—60
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l5reft AC&WESD -2-
Mather MB

pormi; and the issue of on-si(c vs. ofT-site discinsaje is r5olved (we believe the discharge Is off-she),the Board will conaider rescinding the NPDES permit which is currently scheduled for adoptIon on
20 September $96. Until a CERCLA decision document is submitted andapproved and the onsjte
vs. off-site issue Is rejved, however) the NPDRS pennit will remain in place.

This ioau Will be dioussed further in a fuiThvoming meinoriuidum ftom tho Statv Water Bosrd'e Office
of the Chief CounseL We look forward íameedng with all ofthe parties to discus. this Issue further. If
you }uwa Rny qflntiani. plsue dill innat (916) 25.5-3069.

mTjt

1319 34
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22 August 1996

P. TAYLOR
Msociato Engineering Geologist
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Cal/EPA Augun 22, 1996

Pcpaflme'u if Pete 1W/Son
Toxic $sbs&wes

.

Conimi
JamnM.&roek

joisi Ov)doa, wry Mr. Tony nong
$ecnnuyjbysa", a ec'e Real i gnin.nt and Cilos,rs Ftnvironmental Coot4Lnator £spvl,wvnentul

Socm,ñes C4 AflCA/Ot..D flt*edllon

9582 7.2106 10503 Armutrong
Mather, California PSGSS-flOl

DRAFT EXPLMThbTXO4 OF SIGNIFICANT DIPP2RTh!tCP PQT& ThE
AIRCRAFT COflRQLi AND WARNING OPERABLE t7N!T1 MhT8R

Dear Mr. Wonga
-

The State of California h.n teviewed the aubj cot
document dated July 31, 1996. The flepnrtnteAt of Toxic
Substances Control does not have any comments. Pleaae
find enclosed comments by the Central Valley Regional
Water Quality Control Board.

If you ham any questions, please call me at (916)
255-3705.

sincerely,

Kent Strong
Remedial PLUject Man*yer
Office of Military Facilities

Enclosure

CCz Ms. Debbie Lowe
United states Environmental protection Agency
75 NaWthoTh Street, 11-9-1 -

San Francisco, California 94105-3901

t.
to,Pb S .

COtP9C6 01 OLDVS I H013il OSa IIOU YU6O 96—8T—60
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DEPARTMENTOP 'FifE AIR PORCE
MR posa cm'rn PtD YJrvIgorlM WaAL flCV.r.ENr.It (AI'CWC)

wIwRzj flOrONAt. EN%IaOWMEHDAL omct
630LINSOMI!naztt Stint JM

SAN FRANcISCO, raurufl4lA nIu.ai8

August 7, $D6

MEMORANDUM FOR MR. PHILIP 0. WYEIAS
State Water Resources Control Board
901 P Street
Sacramento CA, 95814
(FAX) (91$) 853.0428

FROM; Captain Eric Bee
Deputy Regional Counsel

SUBJECT; Whother National Pollution Discharge Eliminntion SyNtern (NPDES)
permit required for Coinprehonsivo Environmental Response, Compensation and
Liabifity Act (CERCLA) discharge to Muther Lake,

1. Faoth; Mathor AF13, CA currently has a signed Record of Decision (ROD) ii
pinto to clean up A TCE plume with on air stripping pump and front system. The
scheme set out is to reinjoct the treated water once the TCE has boon rorrioved.
Unfortunately, the reirijection has unjy allowed the system to operate at
approximately one-half capacity. The Air Force us lead agent proposes to divert the
treated water by constructing a pipe to Mother Lake which lies approximately one-
half mile from the site, It should be noted that a dry crook bed lies directly a4jncent
to the pump and treat system but It is a poor candidate (or discharge because this
would nrtiflcially change the ecology of thin area during the dry season.

2. LenI Analysis: CERCLA § 121(eXl) provides that no Federal, State, or local
I)ermit shall be required for the portion of any removal or rem9dial action conducted
antirçlv onsite wheo such remedial ict1h Is nolocted andearriod out in compliance
with section 121." (emphasIs added).. The 1990 National Contingency Plan (NC?);
40 CFR 300.400(e)(1) defines onste as "the areal extant of contamination nn&)
suitable nroae itven close nroxjmj&y to the namiflntOflj]QftyJ
imniemontation of thci.rcsponse action." (emphasis added).

a. The EPA has also net out to define "onaite hi various diractivep nnd pc'licy
atntornonts. OSWER directive 9365.7-03 dated February 19, 1992 cit-oH the NCP,
CEI1CLA, SARA, and EPA rule inoking in the federal regast.er for the propoHition
that neither permits nor a permit oquivalenoy0 process is required fur "on-tiito"

Atck 6
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roinodiations, The directive explains that EPA policy recognhos l,hnt on-aite
remedial actions may involve limited areas of noncontaminated land; for instance,
an on-site treatment plant may need to located above the plume or simply outside of
the waste area itself."

b. A memorandum from the EPA administrator, Carol Browner, dated
November 1, 1995 goes further in resolving a dispute between Missouri nnd a
Federal Facility load agent. Though not directly on point because it involvod the
migration of discharge from onsita to offWtc, the analysis is helpful in defining "On-
Rite." Ms Browner puts forth an example from the preamble to the final NCP (56
FR 8666 at 8889) of an incinerator built on upland as a remedy for contaminntion in
a lowland znarsly areq, She further notes that aJthough the court in Qhio ".
11M. 997 F.2d 1520 at 1549 (D.C. Cit. 1993) WS8not onamnred with the NCP'a
(leflnt)on of on-site, it could not find fault With the minimum discretion it gave to
the EPA as load agent in a CERCLA cleanup to romediate within the spirit of
CE}LCLA § 121 (e)(]j.

c. In U.S. v, Ohio, the court found that the NCP definition of renhirely
onsite" does not sitow EPA to expand the permit exemption or*121(o)(2.) beyond its
inthndrd scope. The court first noted that the term was not. defined in the statut.e
before turning to the NCP definiUon. The court found that the stoles' legalistic,
rormnliatic proposed definition of"onalte0 which confined tho term to "the
continuous contaminated area having the same legal OWnGrfth)p as the actual site of
the original disposal," created exactly the type of Sarifficial constraints that the
ptatute meant to reject," U.S. v. Ohio. The court acknowledges that the definition is
ambiguous but concludes as follows:

The NC? definition allows EPA to ruspond to ruleasea oxpodtiotrnly and,
one would hope, efficaciously. It is a definition that reflects the practical
nspocts of responding to hazardous waste releases under varinhiR
conditions. Per instance, In many situations, it may be prohibitively
burdensome or, in fact, Impossible to conduct necessary response
measures within a narrowly "contaminated" area Bee 53 Fed jteg.
51,408-07 (1988) (flexibility needed totespond ton contaminated plume
of ground water extending far beyond the ares of contaminated soil); 55
13'ed.Rog. 8689-90 (1990) (impossIble to locate on incinerator in a
contaminated lowland marsh). Nonetheless, the nocossaty response
measures may so closely relate to the concerned site as to be effectively
managed under the aegis of CEROI4A..

3. Conclusion; The lack of court decisions on point and the well settled EPA policy
on this point wcdgh clearly in Mather's favor in this case. Mathcr shoul4 comply
with nil substantive roquirements under CERCIA and should nocompliab sri
1xplnat.ion of Significant Differences (ESD) for the changed discharge bul. should
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not be required to acquire a NPDES permit. I can be reached at (416) 705-3670 or
nbc,e@arccebl,brooks,nf.mil shou)d you have qusetlons or comments.

ARLEM ERI BE), Capt, USAF
- Deputy Regional Couneol

cc:
Mr. Rod Whitten
Mr. Brcnt Evana
Ma. Tholrnn Etradn



STATE O CALFORMA-Er 9pujjPMdonAy
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
cErrrRAL VALLEY REGION
b442 Radhrflcad, St4w ASflrtoCA ar-sc .

PHCNL (U1U) 2S6$Ot

131905/09/97 15:17 P.001

7RANS[$1JTTAL OF FINAL EXPLANATION OFS1GNIfCANT OtFFERENCE (END) 2W TilL?
ACt $1' CU RECORD OF DECISiON - DISCHARGE OF TREATED GROUND WA TER it)
MATIlER IAfl MAUlER FIELD FORMIIRL F 13(4 TIlER AIR FORCE BASe (M.4F$),
SAC'&4MENTO COUNTY . .

.

We have reviewed the above retà-enced document submitted 9 April 1997. As eLated in our 21 October
1.96 comments on the Draft Final ESD, us long as the BSD does not recognize NPDBS Permit No, 96-
258, the State can not sign the RSD. ..

.,

.

The ES) does make rekmnce to compliance with the ubnanUve portions of the NPDBS program. We
uuciertand fromdkcuaionswith the Air Force that It intcnds to comply with the subdtancc of the permit
excapt for the frequency of effluent monitoring and bioassay testing. The frequency of inonitorjng
pioposcd by the Air Force after six months oroperation deviates front the permit. We plan to fbrthar
discuss this issUe as monitoring results arc available and may choose to enforce those provhions of the
pa-mitifhecessary. Thaerorc. we do not object to the Air Force finalizing the ESD and we do not plan
to file a dispute. IF our understanding i incorrect. pleiwe advise, us Immediately. This lcLtcr 1w been
coordinztàd with the Dàpartment ofToxk Substances Control. .

If you have any questions, please call me at (916) 255-3069.

cc: Ms. Kattik,en Sa!yer, Environmental Prutection Agency, Itegion 9, (11-9-1), San Franisvo
Mr. Kent Strong, Depnrtmeàt oFToxic Subatancas Control, Region I, Sacramento

'7
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PETE tMLSON. awma-

Post-1t Fax Note9 May 1997

Mi- Anthony Wong
AFBCA/DBM
10503 Arinatrong Avenue
Mather, CA 95665
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PhOneff - Phone#

Fart Pzt

JAMES P. TAYLOIt
Associate Engineering Guologist
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