ATTACHMENT 3

Comments of WinCup Holdings, Inc. (“WinCup”) to the Warehouse Emissions Sections of the Maricopa County Air Quality Department Document Entitled “WINCUP Technical Support Document for Title V Permit” for Proposed Title V Permit #V97012 (“TSD”), dated March 7, 2006

June 29, 2006
INTRODUCTION

Set forth below are each of the sections of the TSD relating to the categorization of the finished product storage emissions (or “warehouse” emissions) from the WinCup, Tolleson AZ expandable polystyrene cup (“EPS”) manufacturing facility.  Each of these excerpted sections is presented in italics.  Following each italicized section are comments of WinCup, presented in bold font.

1. TSD, p. 1.
Under the Title V permit application review process, MCAQD, EPA, and WinCup raised concerns about the classification of the final product storage emissions.  WinCup has stated that they believe the emissions from final product storage are “fugitive” emissions, and therefore not included in the 100 ton emission limit in the existing permit #9201534.  MCAQD has reviewed the technical basis for a fugitive emission determination and has concluded that these emissions are “non-fugitive”.

WINCUP COMMENT:

MCAQD states that it has reviewed the “technical basis” for a fugitive emission determination.  However, neither here, nor elsewhere in the TSD, is there any discussion of “technical” issues bearing on whether warehouse emissions should be considered fugitive.  The “technical” issues are engineering and cost issues, including, without limitation, the following:

-- How would the warehouse emissions be captured or collected?

-- What are the air flow patterns, and openings, in the warehouse?

-- How would they be vented or conveyed?

-- To what collection points would they be conveyed?

-- At what concentration would the pollutant in question be present in the collected air?

-- How would the collection and conveyance system physically interface with, or interfere with, the existing structures, equipment, traffic patterns, work patterns, and space needs of the facility operations?

MCAQD performed no review of these issues, either for the WinCup facility in particular, or for cup plants generally.  Furthermore, MCAQD makes no mention in the TSD of the cost of capturing the warehouse emissions.  This is not because MCAQD contends that cost is irrelevant; MCAQD concedes the relevance of cost.  Rather, MCAQD simply fails to consider cost.  In sum, it is fine and well for MCAQD to declare that it has “reviewed” the “technical basis” for its determination as to the fugitive or non-fugitive nature of the WinCup warehouse emissions, but in actuality it has not done so.

Response: First, MCAQD is not mandating that warehouse emissions be collected, but that the source shall comply with Maricopa County Rule 358.  .
Maricopa County has performed an evaluation of the non-fugitive status of WinCup’s product storage based on the February 10, 1999 EPA memo from Thomas Curran and related Federal guidance.  This analysis was performed to identify the WinCup facility’s major source status for Title V permitting, and clarify potential issues that may arise for future NSR permitting actions.  In reference to the Joseph E. Seagram & Son, Indiana Office of Environmental Adjudication, August 4, 2004 (Seagram decision), “U.S EPA’s interpretation of its own regulations is entitled to controlling weight” according to the U.S. Supreme Court.  The cited EPA policy documents provide direction for performing an analysis to identify the non-fugitive status of specific emissions.  It is EPA’s policy that a “factual, case-by-case determination” must be “made by the permitting authority” to identify whether emissions are fugitive or non-fugitive.  The critical aspect of this determination is the identification of “reasonableness” with regard to the definition of fugitive emissions.  Maricopa County interprets the Federal policy documents as providing the following procedure for identifying “reasonableness” with regard to fugitive/non-fugitive determinations:

i)  
Identify the pollutant emitting activity that is the source of the emissions in question;

ii) 
Identify sources in the same source category and identify whether emissions from the pollutant emitting activity are being collected - if emissions are being collected elsewhere, it is presumed that collection is reasonable; if collection is required by a national standard or SIP requirement it can also be presumed that collection is reasonable;
iii)
Identify sources with a similar pollutant emitting activity – if emissions are being collected from the similar pollutant emitting activity, it is presumed that collection is reasonable; if collection is required by a national standard or SIP requirement it can also be presumed that collection is reasonable; and
iv)
As a secondary consideration, the cost of collecting the emissions can be analyzed, but has only very little bearing on whether the emissions are classified as fugitive/non-fugitive (the cost analysis is only relevant to the extent it can help to identify whether the technical and engineering analysis demonstrates substantial differences between the pollutant emitting activity in question and the “similar sources” being used to create the presumption that emissions could reasonably be collected). 

This is the procedure for establishing “reasonableness” used by Maricopa County to identify that WinCup’s storage emissions are non-fugitive.  As stated above, if collection is required by a national standard or SIP requirement it can be presumed that collection is reasonable.  Therefore, Maricopa County reviewed regulatory requirements in other jurisdictions.  South Coast Air Quality Rule 1175 requires a source to comply with an emission limit for the production of EPS products.  If the emission limitation is not met through other means, warehouse emissions may be collected for up to 48 hours in order to comply with the emission limit.  Because the South Coast Air Quality Rule has determined that storage emissions can be captured (by the fact that it is incorporated into a regulatory SIP requirement), Maricopa County’s determination that WinCup’s storage emissions are non-fugitive is also “reasonable”.
Maricopa County completed an evaluation to determine if similar pollutant emitting activities are required to capture or control emissions from their facilities.  The first step in requiring a source to capture and control emissions from their facility is the determination of whether the emissions in question are fugitive or non-fugitive.  Therefore, Maricopa County reviewed other similar pollutant emitting activities to evaluate whether the emissions were determined to be fugitive or non-fugitive.   

Maricopa County’s nationwide evaluation found that other EPS facilities in the same SIC code account for and collect storage emissions within their permit emission limits.  Maricopa County has documented similar sources that are required to account for storage emissions within their permit emission limits as well as those that are required to collect storage emissions in the Technical Support Document for Permit V97-012.

Specifically in Maricopa County, three expanded polystyrene facilities (with the same SIC code 3086) have the requirement to count their warehouse or “curing” emissions toward their facility-wide emission limits.  A summary of the emission limits of these three facilities in provided in Appendix B of the TSD.
2. TSD, p. 2.

In developing the Title V permit, MCAQD evaluated recent case law, permitting determinations, permitting actions in other jurisdictions, and current EPA guidance.  The record clearly establishes that emissions from final product storage are non-fugitive.  A summary of the key factors that establish this determination are:

1. “Fugitive Emissions” are defined by MCAQD as “any emission which could reasonably pass through a stack, chimney, vent or other functionally equivalent opening.”  Clearly, emissions from a warehouse could be made to pass through a stack, and therefore MCAQD has determined these emissions to be non-fugitive.

WINCUP COMMENT:  It is quite apparent that MCAQD either has not evaluated recent case law, or has chosen to ignore the case law that is adverse to MCAQD, because the key case law regarding the definition of “fugitive emissions” specifically instructs that the analysis does not end when it has been established that the air within a building could be made to pass through a stack.  The case law teaches that it must further be determined that the passage of the air through the stack can be reasonably effected, and that reasonableness turns on non-economic and economic considerations.  United States v. Nucor Corporation, 17 F. Supp.2d 1249 (N.D. Ala. 1998), vacated on other grounds, 2002 WL 32122510 (2002).  As noted above, MCAQD has failed to perform, or even identify, a technical and/or cost study to support the conclusion that EPS cup plant emissions can be reasonably collected.

Response: MCAQD performed a cost analysis for control of warehouse emission. In the event that WinCup is not able to comply with Rule 358 the cost to capture and control warehouse emissions would be $ 6,952/Ton of VOC removed         .  
MCAQD works in cooperation with the regulated entity to identify and document the most accurate determinations possible in order to protect air quality (our most vital natural resource) for the people of Maricopa County (including the regulated community) so they can live and breathe in a clean air environment.  To that end, Maricopa County (MCAQD) has not intentionally chosen to ignore any documentation that pertains to the evaluation at hand.  Much to the contrary, Maricopa County has worked to evaluate the pertinent case law, as well as pertinent Federal guidance and permitting precedent, to identify the most appropriate classification for WinCup’s final product storage emissions.

As documented in detail in response to Comment 1 above, Maricopa County has identified the best available guidance regarding fugitive/non-fugitive determinations.  Furthermore, Maricopa County has competently followed the pertinent guidance to accurately identify that WinCup’s final product storage emissions are non-fugitive.  Maricopa County is aware of the case law cited by WinCup (United States v. Nucor Corporation, 17 F. Supp.2d 1249 (N.D. Ala. 1998), vacated on other grounds, 2002 WL 32122510 (2002)) and finds no reason to depart from the analysis performed for the proposed issuance of Title V Permit V97-012.  Maricopa County’s analysis was performed in accordance with the relevant guidance, including recent case law.
3. TSD 
2. “Reasonableness” refers to what is considered good engineering practice and accepted industry practices.  MCAQD has reviewed permits from other jurisdictions and determined that EPS facilities in other jurisdictions currently have emission limits on warehouse/storage; therefore, the emissions have been determined to be non-fugitive.  The WinCup facility in El Campo Texas is one such facility (TCEQ Permit 46895).

WINCUP COMMENT:  MCAQD’s own words here belie its conclusion.  To convince the reader that it has reviewed what is considered good engineering practice and accepted industry practice, one might think that MCAQD would point to, and discuss, how EPS cup plants are engineered, and how the collection of warehouse emissions at EPS plants is an accepted industry practice.  Of course, MCAQD does not do so, and the reasons are not a mystery:  (a) it is not good engineering practice to attempt to capture and combust the trace concentrations of VOC that are present in EPS cup plant warehouse air, and (b) not only is it not an accepted industry practice to collect EPS cup plant warehouse air, but no EPS cup plant in the nation, to WinCup’s knowledge, collects warehouse air.

Response: The permit proposed by MCAQD does not mandate that warehouse emissions be captured and controlled, but rather that the source shall comply with Maricopa County Rule 358.  This rule requires that WinCup comply with a maximum level of emissions from the entire EPS operation.   A regulatory agency does not mandate the design or the specific type of control system used to comply with the regulations.  Rather, MCAQD is requiring WinCup to comply with the existing Maricopa County regulations as they exist in Maricopa County.  The method by which WinCup chooses to comply with the regulations is not MCAQD’s decision.  The proposed permit was developed based on WinCup’s plan to comply with the requirements of the existing Maricopa County regulations.

Maricopa County responds by once again referencing the relevant Federal guidance, permitting precedent and case law in pointing out WinCup appears to be misunderstanding the issues at hand.

WinCup includes in their argument the concept of the combustion of collected emissions.  Maricopa County points out that this concept is outside the scope of the classification of emissions as fugitive or non-fugitive.  It is clear from the Federal guidance that the fugitive/non-fugitive classification rests solely on whether the emission in question can be reasonably collected.  EPA points out in its February 10, 1999 memorandum from Thomas Curran that once the identification is made that emissions are non-fugitive, “Title V does not impose any requirements on subject sources to collect (or control) their emissions and that collection is only assumed for the purpose of determining Title V applicability
Maricopa County has established that it is appropriate to classify WinCup’s final product storage emissions as non-fugitive based on what is being done for the same or similar pollutant emitting activity at the same or similar sources.  Maricopa County has provided support for this classification in the TSD to Permit V97-012.  WinCup’s statements (without support given) that it is not good engineering practice to collect final product storage emissions and that other facilities with the same or similar pollutant emitting activities do not collect final product storage emissions, have not caused Maricopa County to change the identification that WinCup’s product storage emissions are non-fugitive.

As stated previously, Maricopa County is not the only regulatory agency to impose a similar type of emission limit on this type of source.  South Coast Air Quality Rule 1175 requires that a source meet an emission limit for the production of EPS products.  If the emission limitation is not met from controlling processing areas of the facility, warehouse emissions may be collected for up to 48 hours to meet the regulatory requirement.
4. TSD 
3. MCAQD has made previous permitting determinations that establish limits on warehouse/storage emissions at similar facilities.  MCAQD has included the emissions from final product storage under the facility-wide emission limit at three (3) EPS processing facilities within Maricopa County. Therefore, MCAQD’s determination that WinCup’s final product storage emissions are non-fugitive is consistent with previous recent determinations for similar EPS processing facilities.

WINCUP COMMENT:  Notably, MCAQD does not identify these three facilities, let alone how they are “similar” to the WinCup facility.  Furthermore, the mere fact that MCAQD has determined, for certain other facilities, to include emissions from final product storage under the facility-wide emission limits, does not mean either that (a) those determinations were proper, or (b) the same determination should be made in this case.  The test is not simply whether determinations in two or more cases are “consistent”; it is also whether the determination in each case is proper.  Whatever the operations at the other three facilities may consist of, in nature and size, it is known to WinCup that none of them is a cup plant.  WinCup understands them all to be block and/or shape operations, involving intermediate curing or drying process steps which are not part of the cup making process.

Response: MCAQD has determined warehouse storage emissions to be non-fugitive emissions.  Because these emissions are non-fugitive emissions, they shall be accounted for under the facility wide emission limitation.  

Maricopa County would like to clarify that the three EPS processing facilities referred to in the TSD excerpt cited above are Henry Products, Highland, and Insulfoam.  These facilities are indeed block and/or shape operations.  Maricopa County does not contest that WinCup is the only cup manufacturer in Maricopa County (SIC Code 3086).  However, as discussed in the response to comment 1 above, the fact that EPS block/shape manufacturers (also SIC Code 3086) emissions from the specific pollutant emitting activity of warehouse/storage have been determined to be non-fugitive creates a presumption that collection is reasonable for the same/similar pollutant emitting activity at WinCup. According to the relevant Federal guidance (February 10, 1999 EPA memo from Thomas Curran), this would be a valid identification even if the activity warehouse/storage emissions were being collected by a source within a different source category.  The common SIC code supports the identification that the warehouse/storage emissions at the EPS block/shape manufacturer are resulting from a similar pollutant emitting activity as the warehouse/storage emissions at WinCup, an EPS cup manufacturer.
5. TSD, p. 8.
MCAQD has determined that the emissions from final product storage are non-fugitive emissions and that they can be captured or contained by reasonable methods.   “Reasonable” methods of capture and containment are defined by what is presently in the RACT/BACT/LAER clearinghouse, in a State Implementation Plan, a promulgated (or proposed) Standard for that class or category of source, or good engineering practice and accepted industry practices should be used in determining reasonable capture and containment in the absence of specific class or category of source.

WINCUP COMMENT:  Most notably, after presenting its belief as to how one defines “reasonable” methods of capture, MCAQD fails to then identify any document in the RACT/BACT/LAER clearinghouse, any State Implementation Plan, any promulgated or proposed standard for the cup making class or category, or any good engineering practice or accepted industry practice which supports the conclusion that cup plant warehouse emissions can be reasonably captured.  MCAQD simply states, in a bald fashion, that it has determined that the emissions from final product storage are non-fugitive.  Without any identified support, this bald determination is meaningless.

The facts are these:  (a) the key documents from the RACT/BACT/LAER clearinghouse include (i) the EPA national guidance document which instructs that EPS cup plant warehouse emissions are fugitive (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990), and (ii) the permit issued by the Commonwealth of Pennsylvania to Dart Container Corp. which concludes that LAER for EPS cup plant emissions is to permit these fugitive emissions to be uncontrolled (notably, MCAQD ignores both of these key documents), (b) no SIP provision exists which is based on a determination that it is reasonable to capture EPS cup plant warehouse emissions, (c) there is no promulgated or proposed standard requiring the capture of EPS cup plant emissions, and (d) to WinCup’s knowledge, not a single cup plant in the nation captures warehouse emissions, reflecting that it is not good engineering practice, or accepted industry practice, to capture EPS cup plant warehouse emissions.

Some elaboration on the subject of SIP provisions is in order here.  At a later point in the TSD (see discussion at pp. 11-14 of the TSD), MCAQD references South Coast Air Quality Management District [Rule] 1175 as somehow providing support for the MCAQD determination that EPS cup plant warehouse emissions are not fugitive.  Specifically, MCAQD states:

Region IX also pointed to Rule 1175 adopted by the South Coast Air Quality Management District (SCAQMD) as an example of where emissions from the manufacture of polymeric cellular (foam) products are collected and controlled.  MCAQD has considered Rule 1175 and the September 19, 1989 Staff Report prepared by the SCAQMD rule development division at the time that Rule 1175 was originally promulgated.  The process descriptions and diagrams included in the SCAQMD Staff Report document that the manufacturing activities covered by the rule include storage of finished products.  It appears from the Staff Report that such storage occurs inside warehouses or other structures.  The rule makes all steps of the manufacturing operation and the storage of the final product for a maximum of 48 hours subject to control by an approved emissions control system if the source has not achieved compliance with the VOC emissions standards specified in the rule.
TSD, pp. 11-14.  What MCAQD infers here is that because Rule 1175 potentially requires capture of warehouse emissions (for up to 48 hours), it must be reasonable to do so.  In fact, that is not a fair inference.  Rule 1175, which was promulgated in 1989 and applies to cup, shape and block EPS products – products with very different manufacturing processes – does not mandate warehouse emission control.  Rather, Rule 1175 requires EPS manufacturers to control warehouse emissions for up to 24 or 48 hours, depending on product throughput, only if they cannot meet an emission rate of 2.4 lbs VOC/100 lbs EPS throughput.  More to the point, as noted in the Curran Memo (discussed further below), a presumption of reasonability can only arise if collection technology is actually “in use” by the similar source upon which the presumption rests.  In the case of SCAQMD, WinCup is not aware of any EPS cup manufacturer actually collecting warehouse emissions.  Consequently, Rule 1175 cannot be said to create a presumption of collectability.

It should also be noted that EPA, in approving the incorporation of Rule 1175 into the California State Implementation Plan (SIP), did not represent that Rule 1175 was a “reasonable” control requirement but rather acknowledged that it and other SCAQMD rules were severe measures enacted to address air quality in one of the most heavily impacted areas of the country.  In specifically referencing Rule 1175, EPA stated that “[t]he SIP provisions for the South Coast already include control requirements that, in general, are more expensive and technologically advanced, and apply to smaller emitters, than any other SIP in the nation.”  62 Fed. Reg. 5, January 8, 1997 at page 1153.  The fact that no other jurisdiction has required control of these emissions, and even within the SCAQMD no EPS cup manufacturer controls such warehouse emissions, indicates that rather than creating a presumption of reasonability, the control of warehouse emissions referenced in Rule 1175 is beyond reasonable.

Response:
MCAQD is not mandating a control technology or requiring WinCup to control warehouse storage emissions. MCAQD has simply deemed warehouse storage emissions to be non-fugitive. The source shall comply with Maricopa County Rule 358.  In support of MCAQD’s determination, South Coast Air Quality Rule 1175 requires  an emission limit for the production of EPS products and if the limitation is not met warehouse emission may be required to be collected for up to 48 hours.  Other EPS facilities in the same SIC code account for storage emissions. 

Maricopa County would like to clarify that the identification of “reasonableness” as it relates to classifying emissions as fugitive or non-fugitive is made based on the relevant guidance documents referenced in the response to Comment 1 above.  Accordingly, Maricopa County first identified that final product storage is the pollutant emitting activity that is the source of emissions in question.  Then, Maricopa County identified that manufacturers of expanded-polystyrene products are in the same or similar source category and have the same or similar pollutant emitting activity (i.e. final product storage).  Finally, Maricopa County identified that emissions from the similar pollutant emitting activity are being collected.  The Appendix A of the TSD contains the supporting details of this evaluation.
Maricopa County also identified that collection is required by SIP requirements of South Coast AQMD Rule 1175 and locally enforceable requirement of Bay Area Air Quality Management District Rule 8-52.
While Maricopa County believes these facts are sufficient to establish the presumption that collection is reasonable for WinCup’s final product storage emissions, Maricopa County also went on to perform a cost analysis which demonstrates that there are not substantial differences between final product storage at WinCup and final product storage at the facilities listed above.  These items are the basis for Maricopa County’s identification that WinCup’s final product storage emissions are non-fugitive.
With regard to the document entitled “Control of VOC Emissions from Polystyrene Foam Manufacturing,” (EPA-450/3-90-020), September 1990, Maricopa County disputes that this document determines that EPS warehouse emissions are fugitive.  Further, Maricopa County points out the following:  1) the antiquated nature of the document; 2) the non-regulatory meaning of the term “fugitive” used in the document; and 3) the regulatory references provided in the document itself that indicate storage warehouse emissions are in fact non-fugitive.

The EPA-450/3-90-020 document was finalized in 1990 and relies on data from the 1980’s.  The information reflected in the document is therefore, nearly 20 years old.  As discussed in EPA’s October 21, 1994 memorandum from John Seitz on the subject of classification of emissions from landfills, EPA indicates that a 1987 interpretation of the 1980 NSR regulations “may have been misunderstood, and in any case that its factual conclusions at that time are now outdated.”  This misunderstanding could very well be the basis of the fugitive claim in the EPA-450/3-90-020 document due to the corresponding nature of the relevant time periods (i.e., document EPA-450/3-90-020 was prepared after EPA’s original guidance, but prior to the publishing of EPA’s revised position).  Regardless, the 1994 memorandum makes it clear that technologies evolve over time, and that the principle factor in identifying the reasonableness of collection is to examine what is currently being done for similar pollutant emitting activities.  Maricopa County has identified that the current state of technology indicates that warehouse/storage emissions can reasonably be made to pass through a stack or vent.

Section 6.3.3 of the EPA-450/3-90-020 document discusses available alternatives for blowing agents.  The document discusses the use of CO2 and states that the “major disadvantage to the use of CO2 as a blowing agent in expandable beads is its extremely fugitive nature, requiring EPS bead products to be reblown after pre-expansion.”  These comments reflect a meaning of the term “fugitive” that does not correspond to the regulatory definition of “any emission which could not reasonably pass through a stack, chimney, vent, or other functionally equivalent opening.”  This usage indicates the author was not indicating emissions from storage warehouse emissions cannot reasonably pass through a stack when he referred to the emissions as “fugitive”.

Section 5.5 of the EPA-450/3-90-020 document discusses regulations that apply to polystyrene foam manufacturers.  It is stated that Rule 1175 adopted by South Coast Air Quality Management District “requires the storage of the foam products and capture of vented emissions in order to reduce the post manufacturing losses.”  This citation supports Maricopa County’s identification that storage emissions can reasonably pass through a vent, and are thus non-fugitive.  

With regard to the permit issued by the Commonwealth of Pennsylvania to Dart Container Corp. which concludes that LAER for EPS cup plant emissions is to permit these fugitive emissions to be uncontrolled, Maricopa County points out that although the Commonwealth of Pennsylvania labeled these emission as fugitive these emission were still accounted for under there emission cap and offsets for these emissions where purchased. 
6. TSD, pp. 11-14.
Permit Condition 18.A.2 – Limits the final product storage emissions at the facility to no more than 103 tons per any 12-month period.

Maricopa County Rule 100 §200.55 defines fugitive emissions as any emission which could reasonably pass through a stack, chimney, vent, or other functionally equivalent opening. EPA’s definition of “fugitive emissions” is the same as that of Maricopa County.  40 C.F.R. §§ 51.165(a)(1), 52.21(b)(20).  Whether emissions are fugitive is a determination that can change due to advances in control methods, changes in industry practice, and other reasons.  Therefore, it is appropriate to consider the basis for the initial classification of the warehouse emissions from the storage of finished goods and whether that classification should change.

The principal EPA guidance available at the time the WinCup facility was originally permitted in 1987 consists of comments by EPA at the time it adopted the NSR regulations in 1980.  When commenting on the definition of “fugitive emissions,” it offered the following reasoning in support of the definition:

This change will ensure that sources will not discharge as fugitive emissions, those emissions which could ordinarily be collected and discharged through stacks or other functionally equivalent openings, and will eliminate disincentives for the construction of duct work and stacks for the collection of emissions.

45 Federal Register 52676 (August 7, 1980).  By noting that emissions should not be treated as fugitive if they would ordinarily be collected, EPA identifies industry practice as an important factor to consider in evaluating whether emissions should be classified as fugitive.  Consideration of this factor continued to be employed by EPA through the 1980s.  For example, in a 1987 memorandum dealing with emissions from landfills, EPA stated:

The preamble to the 1980 NSR regulations characterizes non-fugitive emissions as “. . . those emissions which would ordinarily be collected and discharged through stacks or other functionally equivalent openings.”  Although there are some exceptions, it is our understanding that landfills are not ordinarily constructed with gas collection systems.  Therefore, emissions from existing or proposed landfills without gas collection systems are to be considered fugitive emissions and are not included in the NSR applicability determination.

- Memorandum from Gerald A. Emission to David P. Howekamp (October 6, 1987)

A review of historical information reveals that in the case of the WinCup facility, similar sources were not collecting warehouse emissions from the curing of finished product in 1987.  Based on this industry practice and the importance placed on this factor by EPA at the time of the initial permitting of the WinCup facility, a classification of storage emissions as fugitive would have been appropriate at the time.

To assess whether the previous classification of the final product storage emissions as fugitive emissions should change, MCAQD reviewed recent case law, MCAQD permitting determinations, permitting actions in other jurisdictions, and current EPA guidance.

WINCUP COMMENT:  Remarkably, in discussing “current EPA guidance,” MCAQD completely ignores the national EPA guidance pertaining to EPS facilities (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990).  This guidance, which is the only EPA headquarters guidance for the EPS industry, specifically instructs that finished product emissions are fugitive.

Response:
Maricopa County disputes that the document entitled “Control of VOC Emission from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990 is the relevant guidance with respect to this issue.  With regard to WinCup’s comment concerning EPA’s guidance document entitled “Control of VOC Emissions from Polystyrene Foam Manufacturing”, EPA-450/3-90-020, September 1990, Maricopa County points out the following three aspects of the document to refute WinCup’s claim that the document supports a claim that emissions from storage warehouses are “fugitive” as defined for air quality permitting matters: 1) the antiquated nature of the document; 2) the non-regulatory meaning of the term “fugitive” used in the document; and 3) the regulatory references provided in the document itself that indicate storage warehouse emissions are in fact non-fugitive.

The EPA-450/3-90-020 document was finalized in 1990 and relies on data from the 1980’s.  The information reflected in the document is therefore, nearly 20 years old.  As discussed in EPA’s October 21, 1994 memorandum from John Seitz on the subject of classification of emissions from landfills, EPA indicates that a 1987 interpretation of the 1980 NSR regulations “may have been misunderstood, and in any case that its factual conclusions at that time are now outdated.”  This misunderstanding could very well be the basis of the fugitive claim in the EPA-450/3-90-020 document due to the corresponding nature of the relevant time periods (i.e., document EPA-450/3-90-020 was prepared after EPA’s original guidance, but prior to the publishing of EPA’s revised position).  Regardless, the 1994 memorandum makes it clear that technologies evolve over time, and that the principle factor in identifying the reasonableness of collection is to examine what is currently being done for similar pollutant emitting activities.  Maricopa County has identified that the current state of technology indicates that warehouse/storage emissions can reasonably be made to pass through a stack or vent.

Section 6.3.3 of the EPA-450/3-90-020 document discusses available alternatives for blowing agents.  The document discusses the use of CO2 and states that the “major disadvantage to the use of CO2 as a blowing agent in expandable beads is its extremely fugitive nature, requiring EPS bead products to be reblown after pre-expansion.”  These comments reflect a meaning of the term “fugitive” that does not correspond to the regulatory definition of “any emission which could not reasonably pass through a stack, chimney, vent, or other functionally equivalent opening.”  This usage indicates the author was not indicating emissions from storage warehouse emissions cannot reasonably pass through a stack when he referred to the emissions as “fugitive”.  Furthermore, in Section 7.1 the author writes that “high capture efficiency may be achieved in storage facilities where, for example, total enclosure is possible, or where the exhaust stream can be cascaded or recirculated.”  This indicates the author believes that storage emissions can be captured with a high efficiency. 
Section 5.5 of the EPA-450/3-90-020 document discusses regulations that apply to polystyrene foam manufacturers.  It is stated that Rule 1175 adopted by South Coast Air Quality Management District “requires the storage of the foam products and capture of vented emissions in order to reduce the post manufacturing losses.”  This citation supports Maricopa County’s identification that storage emissions can reasonably pass through a vent, and are thus non-fugitive.

7. TSD 
The definition of “fugitive emissions,” which has not changed since the WinCup facility was originally permitted, was at issue in United States v. Nucor Corporation, 17 F.Supp.2d 1249 (N.D. Ala. 1998), vacated on other grounds, 2002 WL 32122510 (2002).  In considering “what does and does not constitute fugitive emissions,” the district court looked to whether the emissions “can be reasonably collected” as well as “what is ordinarily done.”  17 F.Supp.2d at 1250.  The quoted phrases are consistent with the factor identified above, i.e., what is ordinarily done in the relevant industry.

Current industry practice can be considered by examining permitting actions for similar sources in other jurisdictions.

WINCUP COMMENT:  Actually, current industry practice is determined by considering what emission collection systems are currently employed in the industry, not by considering what permitting actions have been taken for similar sources.  As for actual industry practice, it bears repeating that to WinCup’s knowledge, not a single EPS cup plant in the nation collects warehouse emissions.  As for the value of permitting actions as a measure of the reasonableness of capturing a particular emission, one need look no further than this very matter.  In the TSD MCAQD refers to EPA “guidance” issued in the matter of W.R. Meadows, and states that this “guidance” should influence the determination required here (regarding the nature of the WinCup warehouse emissions).  But even a cursory examination of this “guidance” reveals that (a) it consists of letters written by a representative of an EPA regional office (Region 9), (b) like the TSD in this case, the letters ignore the governing EPA national guidance (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990), (c) these letters were effectively abandoned by EPA via its approval of a MCAQD Title V permit for W.R. Meadows which does not categorize the emissions at issue as being non-fugitive, and (d) these letters reveal that the position initially taken by EPA Region 9 – that the W.R. Meadows emissions were not fugitive – was based on an argument that the W.R. Meadows curing emissions were analogous to EPS warehouse emissions which are potentially subject to a control requirement under SCAQMD Rule 1175.  If this sounds circular, it is because it is.  This is classic circular bootstrapping:  As argued by MCAQD here, WinCup’s EPS warehouse emissions should be considered non-fugitive because EPA Region 9 (once) said that W.R. Meadows curing emissions should be considered non-fugitive because SCAQMD said that EPS warehouse emissions (in the “extreme” non-attainment Los Angeles area) should be captured (for 48 hours, as a last resort, if emissions could not otherwise be controlled).

Response:
MCAQD has determined that warehouse emissions are fugitive based on the facts in its entirety and not on a single determination for a single source.  MCAQD would like to point out that WinCup appears to have a misunderstanding with regard to the issues upon which they comment.  In the matter of Permit V98-004 for W.R. Meadows, the fugitive/non-fugitive classification of VOC emissions from the Fiberboard Drying Yard was at issue.  EPA did indeed document their determination that the emissions from the Fiberboard Drying Yard should be treated as non-fugitive.  However, contrary to WinCup’s assertions, Maricopa County did not disagree with EPA’s determination with the final issuance of Permit V98-004.  Maricopa County states in its TSD for Permit V98-004 that “if and when W.R. Meadows proposes a modification to its facility, MCESD will assess, under the relevant case law, regulations, industry practice, and guidance then existing, whether the classification of such emissions [from the Fiberboard Drying Yard] should change from that made in 1981.”  EPA commented on this TSD language and Maricopa County responded by indicating that no change to the permit was required prior to issuance.

Thus, to correct WinCup’s summary of the situation, EPA did send documentation indicating they determined that the emissions from the Fiberboard Drying Yard should be treated as non-fugitive.  Maricopa County identified that documentation of a position regarding the non-fugitive classification of the Fiberboard Drying Yard emissions was unnecessary for the issuance of Permit V98-004 as the major source status of the W.R. Meadows facility for Title V permitting purposes was not in question.  Therefore, Maricopa County chose not to provide a position but instead indicate that their position would be documented when a permitting action requiring identification of the position was under review.

8. TSD 
A Title V Application Review document prepared by Georgia Department of Natural Resources – Environmental Protection Division (EPD) for the Pactiv Corporation, located in Covington, Georgia, indicates that VOC emissions from the finished goods warehouse are not considered fugitive emissions.  In the application review document Georgia EPD states, “Through review of recent USEPA memos and applicability determinations, the Division has now determined that the emissions from the production extrusion line…and the finished goods warehouses are non-fugitive in nature and should be counted as emissions for the purposes of PSD applicability.”  The EPA applicability determinations that Georgia EPD refers to are the attachments to the June 26, 2003 EPA letter.  The June 26, 2003 EPA letter, along with prior EPA letters/memos regarding fugitive emissions, are provided in Appendix B.

WINCUP COMMENT: The Georgia EPD determination in the Pactiv matter was also based on the now abandoned W.R. Meadows letters, and like the MCADQ determination in the TSD here, it ignores the governing national EPA guidance document (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990).

Response:
Maricopa County, must point out that WinCup appears to have a fundamental misunderstanding of the issues upon which they comment.  As discussed in detail above (see the Response to Comment 7), the position outlined in the W.R. Meadows letters has not been “abandoned” as characterized by WinCup.  The position was noted and documented by Maricopa County and will be given proper consideration when the position is relevant to a required permitting analysis.
Also as discussed in detail above (see the Responses to Comments 5 and 6), the document referred to as the “governing national EPA guidance” by WinCup is completely mischaracterized by WinCup.  Not only does this document not support WinCup’s claims that final product storage emissions are fugitive for the reasons discussed in the Response to Comments 5 and 6, more recent and relevant national EPA guidance is available in the form of the February 10, 1999 EPA memo from Thomas Curran.  This more recent and relevant national EPA guidance is the guidance upon which Maricopa County has based their identification of WinCup’s final product storage emissions as non-fugitive.  

9. TSD 
The determination that warehouse VOC emissions are non-fugitive was also applied to Dart Container Corporation, located in Lithonia, Georgia.  Although Georgia EPD followed EPA guidance in determining that warehouse VOC emissions are not fugitive, Georgia EPD decided not to revisit past applicability determinations when establishing VOC emission limits.  In response to comments on the Title V permit for Dart Container Corporation, Georgia EPD states, “…since the purpose of the Title V permitting process is not to revisit past applicability determinations, the warehouse emissions will not be included in the existing emissions limit… However, since the Division now considers warehouse emissions not to be fugitive emissions, they should be included for permit fee purposes.”

WINCUP COMMENT:  The Georgia EPD determination in the Dart (Lithonia) matter, as in the Pactiv matter, was based on the now abandoned W.R. Meadows letters, and like the MCADQ determination in the TSD, the Dart (Lithonia) determination ignores the governing national EPA guidance document (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990).

Response: MCAQD has reviewed the EPA guidance document (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990) and has yet to fine
inference to the characterization of final product storage emission as fugitive. We have found is that the document states “The VOC losses resulting from storage of finished products were not considered in the cost analyses.  It is assumed that only those VOC losses occurring during production are controlled.  Storage losses were not addressed because individual facilities will have a wide range of storage configurations that a limited number of model plants cannot accurately address.  High capture efficiency may be achieved in storage facilities where, for example, total enclosure is possible, or where the exhaust streams can be cascaded or re-circulated.” 

Maricopa County points out that the position outlined in the W.R. Meadows letters has never been “abandoned” (see the response to Comment 7 for details).  Also, as discussed in detail above (see the Responses to Comments 5 and 6), the document referred to as the “governing national EPA guidance” by WinCup is completely mischaracterized by WinCup.  Not only does this document not support WinCup’s claims that final product storage emissions are fugitive for the reasons discussed in the Response to Comments 5 and 6, more recent and relevant national EPA guidance is available in the form of the February 10, 1999 EPA memo from Thomas Curran.  This more recent and relevant national EPA guidance is the guidance upon which Maricopa County has based their identification of WinCup’s final product storage emissions as non-fugitive.  With regard to the determinations listed by WinCup, because these determinations were based on the W.R. Meadows, these determinations are also consistent with the Curran memo (see the W.R. Meadows letters for a discussion of how the Federal policy outlined therein are consistent with the policy outlined in the Curran memo).
10. TSD 
MCAQD has also considered current EPA guidance on fugitive emissions.  Guidance referred to MCAQD by EPA Region IX includes an EPA-internal memorandum dated February 10, 1999 from Thomas C. Curran to Judith M. Katz, and an earlier memorandum dated October 21, 1992 from John S. Seitz.  Those memoranda were referenced in a letter from Gerardo C. Rios to Dale Lieb of MCAQD dated July 10, 2002, which is provided in Appendix B.  As summarized by Mr. Rios, emissions are not considered to be fugitive if (1) the emissions are required to be collected by a national standard or are actually collected, (2) the emissions have been collected at other sources in the same source category, or (3) the emissions of similar activities have been collected at sources in different source categories. An earlier letter from Matt Haber to Paul S. Gilman of MCAQD dated December 11, 1997 is to the same effect (also included in Appendix B).  Both the 1997 and 2002 letters were referenced in a more recent letter from Gerardo C. Rios to Bob Evans of MCAQD dated June 26, 2003, which is included in Appendix B.  In this correspondence Region IX also pointed to Rule 1175 adopted by the South Coast Air Quality Management District (SCAQMD) as an example of where emissions from the manufacture of polymeric cellular (foam) products are collected and controlled.  MCAQD has considered Rule 1175 and the September 19, 1989 Staff Report prepared by the SCAQMD rule development division at the time that Rule 1175 was originally promulgated.  The process descriptions and diagrams included in the SCAQMD Staff Report document that the manufacturing activities covered by the rule include storage of finished products.  It appears from the Staff Report that such storage occurs inside warehouses or other structures.  The rule makes all steps of the manufacturing operation and the storage of the final product for a maximum of 48 hours subject to control by an approved emissions control system if the source has not achieved compliance with the VOC emissions standards specified in the rule.

WINCUP COMMENT:  The lack of substance in the now abandoned EPA Region 9 letters cited above by MCAQD has been discussed above and Attachment 2.  However, it bears repeating that in discussing EPA guidance, MCAQD again completely ignores the EPA national guidance document relating to EPS emissions (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990).  This is a remarkable omission.  Furthermore, although MCAQD makes a passing reference to the February 10, 1999 internal EPA memo from Thomas Curran to Judith Katz, MCAQD fails to understand the import of that document, which, for the reasons explained below, is actually quite instructive on the subject of “reasonableness,” a key concept associated with the definition of fugitive emissions.

As previously discussed, fugitive emissions are defined as those emissions that can not be reasonably collected through a stack, chimney, vent, or functionally equivalent opening.  In 1999, U.S. EPA issued guidance interpreting the definition of fugitive emissions for the purpose of implementing the Title V program.  Interpretation of the Definition of Fugitive Emissions in Parts 70 and 71, T. Curran, February 10, 1999 (the “Curran Memo”).  In this guidance document, EPA noted that where a source is required to capture certain emissions as part of a national standard, or where the source, irrespective of any applicable standard, is actually capturing the emissions, then such emissions would not be considered fugitive.  In other words, the existence of a national standard or the actual capture of the emissions is viewed as evidence that the emissions could reasonably be captured.  However, neither of these conditions apply to the WinCup facility:  the WinCup facility is not capturing warehouse emissions and, as discussed below, the only applicable national standard identifies the warehouse emissions as fugitive.

The national standard for the EPS product manufacturing industry is the Alternative Control Technique (ACT) document “Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990.  (See U.S. EPA Control Techniques Guidelines Documents (Groups, I, II, III) and Alternative Control Technology Documents, April 10, 1992, http://www.epa.gov/ttn/catc/dir1/ctg.txt.)  This ACT document indicates that warehouse emissions should be presumed to be fugitive.  Specifically, it segregates EPS product manufacturing facility emissions into point source and fugitive categories and notes that “[p]oint source emissions originate from a single location such as a process vent or exhaust stack.  Fugitive emissions originate from larger, more general areas such as storage warehouses.”  Control of VOC Emissions from Polystyrene Foam Manufacturing, EPA-450/3-90-020, September 1990 at p. 5-1.

The significance of this document cannot be overstated.  Pursuant to Sections 182 and 183 of the Clean Air Act, EPA is required to publish Control Techniques Guideline documents (CTGs) to establish RACT standards for specific source categories, standards which states are required to adopt in their respective SIPs.  In addition, EPA is required to publish ACT documents for other source categories for the purpose of providing the local air pollution control agencies “extensive background information on control technologies, costs, availability, etc., that can be used by States in making RACT determinations.”  See Nitrogen Oxides Supplement to the General Preamble for the Implementation of Title I of the Clean Air Act Amendments of 1990, November 25, 1992, 57 FR 55620, at sections 4.3 and 7.1.  While the ACT documents do not define RACT, they provide information about source emissions and control technologies that states must consider in developing RACT provisions that are subject to EPA approval.  Consequently, here, because an EPA ACT document identifies storage warehouses as a source of fugitive emissions, the capture of warehouse emissions has already been defined by the Agency as unreasonable.

Even if the 1990 ACT document was somehow not considered a national standard, the Curran Memo provides that in the absence of such a standard or the actual capture of such emissions, the permitting authority must conduct a “factual, case-by-case determination” regarding the reasonableness of such capture.  In discussing reasonableness of capture, the Curran Memo notes that “[t]he existence of collection technology in use by other sources in a source category creates a presumption that collection is reasonable.”  Curran Memo at p. 2.  As noted above, to WinCup’s knowledge, on a nationwide basis no EPS cup manufacturer is collecting emissions from finished product warehouses.

In the absence of actual collection of warehouse emissions at the WinCup facility or by any other EPS cup manufacturer, and in the absence of a national standard requiring such capture, it can be presumed to be unreasonable to require the capture of the warehouse emissions and as such they should remain classified as fugitive.  However, even if a similar source collected such emissions, thereby raising a presumption of reasonableness, the Curran Memo provides that “when a source does not actually collect its emissions, but there is a presumption that collection would be reasonable, a permitting authority could consider costs in determining whether this presumption is correct.”  Curran Memo at p. 4.  While EPA does not, in this situation, hold that cost information should be the sole factor in determining reasonableness, cost information along with a comparison of engineering and technical characteristics of the source must be taken into account to determine the reasonableness of emission capture.  Curran Memo at p. 4. As noted above, MCESD did not perform such an analysis of the WinCup facility.

Response:
WinCup agrees that the 1999 EPA memo from Curran is “quite instructive on the subject of “reasonableness,” a key concept associated with the definition of fugitive emissions.  This is Maricopa County’s position and the reason why Maricopa County has based their analysis of WinCup’s storage emissions on this guidance.  Maricopa County also largely agrees with WinCup’s interpretation of this guidance (see the Response to Comment 1 above for a detailed discussion of Maricopa County’s interpretation).  Therefore, the only point of contention is WinCup’s indication that Maricopa County has somehow not performed the analysis required by the Curran memo.  Much to the contrary, Maricopa County has documented the basis of their determination by listing similar sources collecting storage emissions in the Technical Support Document for Permit V97-012.  It appears WinCup has reviewed this information and understands that a presumption of reasonableness has been raised, and goes on to comment regarding a cost analysis.  Maricopa County, once again, agrees with WinCup that such an analysis is not required, but “can” be performed.  While Maricopa County holds that a cost analysis is not required, such an analysis has been performed and supports the classification of WinCup’s final product storage emissions as non-fugitive.  Nothing stated by WinCup in this comment or any other comment has given Maricopa County reason to rethink any aspect of its analysis, let alone its classification of final product storage emissions as non-fugitive.
12. TSD
Based on the MCAQD’s review of the technical capability and cost effectiveness of control, recent case law, permitting actions in other jurisdictions, MCAQD has taken the position that final product storage (i.e. post-manufacturing, warehouse) VOC emissions from WinCup’s facility are not fugitive emissions and therefore shall be accounted for when making any future modifications and for determining fees.  Future changes at the facility may subject the facility to NSR requirements.  NSR applicability would be based on the net increase in potential to emit greater than 40 tpy of additional VOCs evaluated on a facility-wide basis (bead bag opening through final product storage).
WINCUP COMMENT:   As previously pointed out, MCAQD baldly claims to have reviewed the “technical capability” and cost-effectiveness of control, but in actuality MCAQD did not do so.  Likewise, although MCAQD claims to have reviewed the “recent case law,” it misconstrues the important Nucor and Seagram (In the Matter of:  Joseph E. Seagram & Son, Indiana Office of Environmental Adjudication, August 4, 2004) 
decisions.  Further, MCAQD misreads any number of the permits which it cites, ignores the important Dart (Lodi, CA) and Dart (Leola, PA) permits, and fails to consider, or perhaps respect, the governing national guidance (“Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990).  MCAQD is correct in saying that it “has taken the position” that final product storage emissions from WinCup’s facility are not fugitive, but that is all it has done; the support for that position is entirely lacking.

Response:
Maricopa County has performed an evaluation of the non-fugitive status of WinCup’s product storage based on the February 10, 1999 EPA memo from Thomas Curran and related Federal guidance (see Response to Comment 1 above for details).  Maricopa County is aware of the case law cited by WinCup (United States v. Nucor Corporation, 17 F. Supp.2d 1249 (N.D. Ala. 1998), vacated on other grounds, 2002 WL 32122510 (2002) and In the Matter of:  Joseph E. Seagram & Son, Indiana Office of Environmental Adjudication, August 4, 2004) and finds no reason to depart from the analysis performed for the proposed issuance of Title V Permit V97-012 based on these decisions.  In fact, Maricopa County believes these decisions support its use of the 1999 EPA memo from Curran as the basis for identifying that WinCup’s final product storage emissions are non-fugitive.
Furthermore, Maricopa County believes the permits cited support the classification of WinCup’s final product storage emissions as non-fugitive.  

13. TSD, pp. 16-17.

As mentioned in Section 4.1.2, research has shown some variability in the way that other agencies regard final product storage VOC emissions from the EPS foam industry.  A summary of how other agencies have handled final product storage emissions is provided in Appendix A.

The WinCup facility was originally permitted at its current location in 1987.  Because its VOC emissions, as limited by the permit issued for the facility, were less than the 100 TPY major source threshold applicable to non-attainment areas, the facility was not required to undergo major source NSR.  In 1987, at the time the facility was originally permitted, final product storage emissions of VOC were thought to not be reasonably captureable and were therefore deemed to be fugitive emissions.  During that time period this determination was consistent amongst the agencies permitting this source category.  

Additionally, the final product storage emissions were not included in determining whether the source was major because the facility was not one of the categorical sources listed in the definition of “major source.”  See Regulation 1, Rule 100 § 200.60.  Since the potential to emit VOC is greater than 100 TPY, the WinCup facility is classified as a major source.

Non-fugitive emissions are emissions that can be captured or contained by reasonable methods.   “Reasonable” methods of capture and containment is defined by what is presently in the RACT/BACT/LAER clearinghouse, in a State Implementation Plan, a promulgated (or proposed) Standard for that class or category of source, or good engineering practice and accepted industry practices should be used in determining reasonable capture and containment in the absence of specific class or category of source. 

To assess whether the previous classification of the final product storage emissions as fugitive emissions should change, MCAQD reviewed recent case law, MCAQD permitting determinations, permitting actions in other jurisdictions, and current EPA guidance.  Based upon the information reviewed, MCAQD has determined that final product storage emissions are non-fugitive. 

Because MCAQD’s previous classification of final product storage emissions was not clearly established in the existing permit, MCAQD has decided not to revisit the past applicability (i.e. NSR applicability) when establishing final product storage VOC emission limitation of 103 TPY in the Title V permit.
WINCUP COMMENT:  See preceding comments, which respond to the same MCAQD points made in previous sections of the TSD.  Additionally, as comment on all parts of the proposed Title V permit and the TSD which refer or relate to the issue of proper classification of the warehouse emissions, WinCup directs attention to, and incorporates fully by reference herein, all prior comments and other written (including electronic) submissions from or on behalf of WinCup to MCESD regarding (a) the Rule 358 rulemaking proceeding, and (b) the current and prior proposed versions of the Title V permit for the WinCup facility (proposed permit V97012), including, but not limited to, the following documents attached hereto:

Exhibit A:  Control of VOC Emissions from Polystyrene Foam Manufacturing,” EPA-450/3-90-020, September 1990
Exhibit B:  Preferred and Alternative Methods for Estimating Air Emissions From Plastic Products Manufacturing, STAPPA/ALAPCO, December, 1998 
Exhibit C:  Identification of Performance Standards for Existing Stationary Sources, A Resource Document, California Environmental Protection Agency, Air Resources Board, April, 1999 

Exhibit D:  Interpretation of the Definition of Fugitive Emissions in Parts 70 and 71, T. Curran, U.S. EPA, February 10, 1999 
Exhibit E:  In the Matter of:  Joseph E. Seagram & Son, Indiana Office of Environmental Adjudication, August 4, 2004
Exhibit F:  Letter to Albert Brown, September 17, 2004, with attached Position Paper for Inclusion in the Administrative Record and Response to U.S. EPA Region 9 Objection Letter
Exhibit G:  Letter from Douglas Fuller, WinCup Holdings, Inc. to Kathlene Graf, MCAQD, March 6, 2006, with attached Initial Comments and Points Discussed During 2/28/2006 Conference Call .
Response:
So noted by Maricopa County.
TSD, pp. 26-28.

WINCUP COMMENT:  With regard to the specific permitting actions cited by MCAQD at pp. 26-28 of the TSD, WinCup directs attention to the comments set forth in Attachment 2.

In addition, WinCup must point out that the “Summary of Title V Permitting for Expanded Polystyrene Foam Manufacturing Facilities” presented by MCAQD in the TSD is patently biased, because it omits every permit which determines EPS cup plant emissions to be fugitive.  These permits include several permits issued to WinCup’s primary competitor, Dart Container Corp., by permitting authorities in California, Illinois and Pennsylvania.  One of these permitting authorities, Pennsylvania, found that not even the LAER standard requires capture of EPS cup plant warehouse emissions, because the emissions are fugitive.  Another jurisdiction, San Joaquin, California, recently issued a Title V permit to Dart Container Corp. which expressly provides cup plant warehouse emissions are fugitive.  This permit was reviewed and approved by EPA Region 9, which has the responsibility to see that the Title V permit for WinCup’s Tolleson, Arizona plant is consistent with the Dart Container Corp. (Lodi) permit insofar as categorization of warehouse emissions is concerned.

Response:  MCAQD reviewed the Dart Container Corporation of Georgia permit.  MCAQD   findings are that  Dart was issued a Title V permit on June 3, 2002 for its existing facility.  The permit contains a 213 tpy limit on manufacturing emissions, excluding emissions from the warehouse storage area.  In its response to comments document, Georgia states that their current position is that warehouse emissions are considered non-fugitive.  However, they believed that warehouse emissions were not included in the 213 TPY cap when the facility was originally permitted and were thus “grandfathered” from the cap.  They do state that warehouse emissions should now be included for fee purposes.  MCAQD has not reviewed the permits issued to Dart in California, Illinois, and Pennsylvania.  MCAQD does not know the circumstances surrounding EPA Region 9 decision in the San Joaquin, California permitting determination.   MCAQD did not receive any pertinent information from WinCup to reference the decision  made by the permitting authorities for the above mentioned permits.  Therefore, MCAQD can not respond to WinCup’s comment until the supporting documents are submitted to the agency for review. 
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