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January 6, 2005
Subject:
Phoenix Brick Yard – Title V Permit


Response to Public Comments

Dear Sir or Madam:

The Department has processed the application for a Title V Air Quality Permit (Application No. V97021) for Phoenix Brick Yard.  A public comment period, including a public hearing held on March 11, 2003, allowed for interested citizens to comment on the proposed permit.

This letter is being sent to you because of your participation in the public hearing process. After careful consideration of all of the factors involved, the Department wishes to notify you of our decision to issue the Title V Air Quality Permit to Phoenix Brick Yard.  We appreciate the interest and concern expressed by the citizens of Maricopa County in helping to ensure that each permit issued by the Department meets all legal requirements.  We have carefully evaluated the comments received and have prepared written responses.  A copy of these comments and the Department’s responses is attached.

I would like to thank you again for your interest in matters affecting Maricopa County’s air quality.  If you have any questions regarding this letter or the attached responses, please contact Mr. Dale Lieb at (602) 506-6738.

Sincerely,

Richard Polito
Acting Department Manager
Enclosure

RESPONSE TO COMMENTS ON PROPOSED TITLE V PERMIT NO. 97-021

PHOENIX BRICK YARD

At the time of the Phoenix Brick public hearing, air quality permits were issued thru the Air Quality Division of the Maricopa County Environmental Services Department (MCESD) with Mr. Al Brown, the Department Director, also serving as the Air Pollution Control Officer.  Due to a recent reorganization within the County, air quality permitting responsibilities are now handled by the newly formed Maricopa County Air Quality Department (MCAQD) with Ms. Joy Rich, the Maricopa County Regional Services Development Manager, is currently serving as the Interim Air Quality Control Officer.  For readability purposes, both the comments and responses both refer to the currently responsible authority, the MCAQD.
These responses prepared by the MCAQD address the verbal and written comments and questions regarding the proposed Title V Air Quality Permit for Phoenix Brick Yard, located at 1814 S. 7th Avenue, Phoenix, AZ.  
Comments requesting clarification of and revisions to the proposed permit conditions and supporting documents were received.  In addition, comments regarding the applicability of certain federal and local rules were received. Based on the comments received, the following information includes:

· Summary of revisions to be incorporated in the final permit conditions,

· Summary of the revisions to the technical support document , and 

· Responses to written and verbal comments received before and during the public hearing held on March 11, 2003.

If there are any questions regarding the public comments or the County’s responses, please contact Mr. Dale Lieb of the Air Quality Department at (602) 506-6738.

Summary of revisions to be incorporated in the final permit conditions

As a result of the comments and MCAQD’s responses, the following revisions were incorporated into the proposed permit conditions:


1. Proposed Permit Condition 19.A.3 – Stack requirements:   Phoenix Brick Yard removed rain caps on the kiln stacks in order to allow the unhindered vertical rise of the stack plume.  The presence of the rain caps redirected the stack emissions horizontally. It is expected that the removal of the rain caps will reduce fenceline concentration of pollutants, reduce odors, and also allow for proper dispersion of pollutants and operation in a manner consistent with the dispersion modeling.  Since dispersion modeling did not account for the presence of rain caps and the results were used, in part, to develop certain permit conditions, Phoenix Brick Yard should keep the rain caps off the kiln stacks.  Therefore, the following paragraph was added to Permit Condition 19.A.3:

The Permittee shall not reinstall the rain caps on the kiln stacks unless appropriate dispersion technology is used to maintain or reduce the concentration of pollutants emitted from the kiln stack at the property boundaries.  If the rain caps are reinstalled, the Permittee shall submit an application for a permit revision and conduct emissions modeling to ensure compliance with all applicable standards.

2. Proposed Permit Condition 19.B.5 – This permit condition was removed since the proposed permit covers the activities currently being conducted at the facility.  The requirement for a permit revision for specific activities that are not currently being conducted at the facility falls under Maricopa County Rule 210 §400 and should not be addressed in the permit.

3. Proposed Permit Condition 19.D -  This permit condition was revised to read as follows:

“Mold release lube oil:  the Permittee shall use a mold release lube oil with a vapor pressure of less than 1 mm Hg at 20°C.”

4. Proposed Permit Condition 19.F – The following provision was added to this permit condition:

19.F.3)  The Permittee shall not use the round kiln for firing bricks.
5. Proposed Permit Condition 20.F – The rule citation was changed from County Rule 220 §304 to County Rule 210 §302.1.

6. Proposed Permit Condition 20.F.1 – Monitoring and Recordkeeping Requirements for Production Limits and Hydrogen Fluoride Emission Limits:

1)
The Permittee shall maintain a daily log and a 12-month rolling total [in tons] of all clay raw material delivered on site.

The Department has removed proposed permit condition 20.F.1, which required the Permittee to maintain a log of the quantity of all clay raw materials delivered to the facility. This information is not necessary to demonstrate compliance with production limits or hydrogen fluoride emission limits. In addition, recordkeeping of the raw material is required under Permit Condition 20.C.1. 

7. Proposed Permit Conditions 20.F.2 through 20.F.6 – Monitoring and Recordkeeping Requirements for Production Limits and Hydrogen Fluoride Emission Limits:

The Department has revised these subparagraphs slightly to indicate that the material throughput data and operating hours for the kilns can be specified as a combined throughput and operating hours, instead of specifying data for each individual kiln.

8. Proposed Permit Condition 20.F.8 – Monitoring and Recordkeeping Requirements for Production Limits and Hydrogen Fluoride Emission Limits:  The Department has removed the condition requiring the calculation of the 12-month rolling total HF emissions.
9. Proposed Permit Condition 21.A.1 – Reporting Requirements:  This condition was omitted since condition 20.F.1 was omitted.

10. Proposed Permit Condition 21.A.2 – Reference to Permit Condition 20.F.6 was changed to 20.F.3 to reflect changes made to Permit Condition 20.F.

11. Proposed Permit Condition 21.A.3 – Reference to Permit Condition 20.F.7 was changed to 20.F.5 to reflect changes made to Permit Condition 20.F. The Department has removed the condition requiring the submittal of the 12-month rolling total HF emissions in order to reflect the change in Proposed Permit Condition 20.F.8.

12. Proposed Permit Condition 22.B - Kiln Stack Testing and Testing of Fluorine Content of Brick:  Mass balance testing requirements were revised to indicate that the brick mixes sampled should be representative mixes used under normal operation conditions, instead of testing each individual mix.

Proposed text

Each test shall include at least three samples of each type of brick produced.

Revised Text

Each test shall include three representative samples each of brick mixture used in normal operations.
13.
A new permit condition, 23.B, was added to the permit as a voluntary condition taken by the source.  It requires that the Permittee modify the source as necessary, based upon information that may become available in the future, to assure that the offsite concentrations of hydrogen fluoride remain below the Arizona Ambient Air Quality Guidelines based upon the use of an EPA approved dispersion model.

Summary of the revisions to the technical support document

As a result of comments received and revisions to permit conditions noted above, revisions to the Technical Support Document were made.  

1. Section IV:  Discussion of the rain caps removal issue was moved from the Section IV (Compliance History) to Section X (Modeling) of the Technical Support Document.

2. Section V.C:  SIP Rule 32F – Sulfur Oxide Emissions (Permit Condition 18.A)

This section was added to clarify that monitoring of sulfur oxide emissions to demonstrate compliance with the sulfur dioxide concentration limits per SIP Rule 32F is not required since air dispersion modeling shows that SO2 concentrations beyond the property are less than 4% of the SO2 limit.  This section and appropriate tables will be updated based on revisions to the CO and VOC emissions as described above for the revisions to permit conditions.

3. Section V.G.2.a:  A statement was included in this section specifying that Phoenix Brick Yard is required to use a lube oil having vapor pressure of less than 1 mm Hg at 20 (C in order to maintain compliance with Permit Condition 19.D.1.

4. Section V.A.2:  Revisions were made to reflect changes to Permit Condition 20.F.

· Text stating that Phoenix Brick Yard would be required to maintain records of the quantity of clay raw material delivered to the site pursuant to Permit Condition 20.F.1 was deleted, since Permit Condition 20.F.1 of the proposed permit was omitted. 

· Text was revised to indicate the throughput and operating data for the kilns can be combined.

Responses to written and verbal comments received before and during the public hearing held on March 11, 2003

For the purposes of organizing responses to comments, MCAQD has categorized comments based on several topics; these are presented in the section addressing responses to comments.  Specific comments are highlighted under each topic.  Furthermore, if comments “cross-over” into other topics, MCAQD’s responses include references to those comments.

	TOPIC
	COMMENT HIGHLIGHT

	1.  Specific Permit Conditions
	a. Permit Condition 18.A
b. Permit Condition 18.B
c. Permit Condition 19.B
d. Permit Condition 19.B
e. Permit Condition 19.B
f. Permit Condition 19.D
	g. Permit Condition 19.F
h. Permit Condition 20
i. Permit Condition 21
j. Permit Condition 22.A 

k. Permit Condition 22.B
l. O&M Plan availability
m. Odors 

	2.  Hydrogen Fluoride Emissions And Production Limits

	a. Limit production to meet AAAQG
b. Monitoring production levels
c. Monitoring HF emissions
d. HAP Major Source Threshold, Production Limits and Synthetic Minor Applicability.
e. HF emission limit – illegal?

	f. Calculation Methodology
g. Who enforces the limits? Self policing?
h. Reduce emissions or close facility
i. Production limit vs. capacity


	3. Arizona Ambient Air Quality Guidelines (AAAQGs)

	a. AAAQGs and dispersion modeling
	b. Possibility of exceeding AAAQG


	4. Air quality modeling

	a. Rain caps
b. Suggestion for additional modeling
	c. How far are pollutants emitted?
d. Where is modeling data?

	5. Testing

	a. Lack of sampling requirements?
b. Testing recommended
c. ADEQ monitoring

	d. No sampling provisions
e. Testing Schedule


	6.  Compliance History
	a. Complaints and compliance notices

	b. Complaint follow-up

	7.  Maximum Achievable Control Technology (MACT) Standards

	a. MACT Applicability and MACT Hammer Issues
b. Costs
	c. Why No HF Emission Controls?


	8.  RACT/BACT
	a. Applicability
b. Fugitive Emissions, HCl, & CO

	c. Is lack of Control considered BACT?
d. Is lack of Control considered RACT?


	TOPIC
	Comment highlight
	

	9.  Monitoring, Record Keeping & Reporting
	a. Public access to records
b. Control Officer’s access to records
c. Emissions Inventory Report 


	d. Clay Raw Material Handling
e. Production and HF Limits
f. Monitoring particulate matter


	10.  Dust and Odors
	a. Acid Odors a - Civil Rights Violation
b. Dust Control Plan, Trackout from trucks, odor complaints

	c. Odor Training & Citizens’ Complaints


	11.  Impacts on Public Health

	a. Personal Medical Problems

	

	12.  Other
	a. Permit should be denied
b. Civil Rights Violation
c. Spanish Translation
d. Rain Caps not a Control Device
e. Source Classification: Major or Minor?
f. 

HYPERLINK  \l "Comm_other_g"

Are the Rules Legal?

	g. Permit Approval Time Period
h. What Happens if Permit is Denied?
i. How many kilns are there?
j. IWU – breach of public’s trust
k. Community due process
l. Environmental contacts



1.  Specific Permit Conditions

Comment 1a:   Permit Condition #18 A.  Facility Wide Requirements, Section 2.  Phoenix Brick is a minor source for SOx emissions.  In this section, limitations are given for sulfur dioxide emissions based on ambient concentrations; however, no method for demonstrating compliance is stated in the permit.  The only accurate method of measuring compliance would be through fence line monitoring, which is technically infeasible, as the south border of the property (I-10) is a significant contributor to SOx emissions.  County Rule 220 § 302.1 provides that the air permit should only include "enforceable emission limitations".  Because compliance cannot be demonstrated, this permit condition is not enforceable and should be deleted.  Before imposing this requirement, please provide documentation that other minor SOx sources in Maricopa County are required to meet this limitation and how compliance is demonstrated.  

Response 1a:  Offsite SO2 impacts are in the Arizona State Implementation Plan (SIP), and therefore, are applicable requirements pursuant to County Rule 100 §200.16. County Rule 210 § 302.1b requires applicable requirements to be addressed in the Title V permit.  Maricopa County has evaluated dispersion modeling results that were submitted with the permit application and understands that offsite concentrations at the maximum potential to emit from the facility are less than 4% of the applicable standard pursuant to SIP Rule 32F.  Therefore, no additional monitoring, reporting or record keeping requirements necessary to assure compliance.  This explanation will be added to the final technical support document.

Comment 1b:  Permit Condition # 18 B. 1)  Allowable Emissions for Clay Raw Material Storage Pile, Sections b and c:  These subsections set forth certain alternative criteria to qualify for an affirmative defense.  Subsection (b) requires the application of water/dust suppressant twice per hour.  Rule 310, Section 301.1, provides that it is an affirmative defense if one or more of the control measures in Table 2 are applied and maintained.  Rule 310 (Table 2) also allows for the application of water once per hour.  The requirement of twice per hour in the draft permit is excessive and unnecessary.  [In any case, the duration is more important than frequency.  Duration is not specified.]  Additionally, Rule 310, Table 2, allows for the construction of fences or 3-5 foot high wind barriers to reduce wind blown material leaving the site.  Phoenix Brick has installed fences that are above and beyond the requirements of this section of the rule.

Response 1b:  Permit Condition # 18 B. 1 sections b) and c) are applicable permit conditions pursuant to Rule 310 § 301.1 subparts a through d.  This Rule sets forth criteria to qualify for an affirmative defense in case of a wind event that causes the opacity limit to be exceeded.  Rule 310 § 301.1(a) is necessary to qualify for the affirmative defense and states that "1 or more of the control measures in Table 20 were applied and maintained".  According to Table 20, the application of water is necessary once per hour in attainment areas and twice per hour in non-attainment areas. Since Phoenix Brick Yard is located in a non-attainment area, water must be applied twice per hour if Part 2A of Table 20 is used as a control measure pursuant to Rule 310 § 301.1(a).

The installed fences located at the property may fit the definition of a wind barrier to fulfill the requirements of Table 20 part 4A.  However, meeting the requirements of 4A does not, by itself, satisfy the requirements of Rule 310.  If implementing part 4A, it must be used in tandem with either part 2A or 3A to qualify as an affirmative defense in an enforcement action.

Comment 1c:  Permit Condition #19 B.  Operational Requirement for Clay Raw Material Storage, Section 1) a) and b) and Section 4) b): These requirements apply to unpaved haul/access roads.  Phoenix Brick haul/access roads are paved.  These requirements do not apply and should be deleted.

Response 1c: The clay storage area is located on unpaved ground.  To access the clay storage piles, haul trucks travel on the unpaved area, which the Department considers an unpaved haul/access road.  Therefore, the requirements of Rule 310 specified in Permit Condition 19 B are applicable to Phoenix Brick Yard.

Comment 1d: Permit Condition #19 B.  Operational Requirement for Clay Raw Material Storage, Section 4 a:  Phoenix Brick does not haul materials off-site onto paved public roadway.  Once the clay is delivered to the site, it is processed. These requirements do not apply and should be deleted.

Response 1d: Haul trucks transverse Phoenix Brick Yard's work site, including unpaved areas, and exit onto paved public roadways.  Therefore, Phoenix Brick Yard must comply with County Rule 310 § 308.3.  

Comment 1e: Permit Condition #19 B.  Operational Requirements for Clay Raw Material Storage, Section 5): Please define the meaning of  "routine basis".  The reference to Rule 210, § 302.1 b (1) appears to be in error since the Rule only requires the authority of the permit term to be specified.  The Rule does not reference any of the conditions in the draft permit.
Response 1e: After further discussion with the applicant, this section will be omitted from the Title V Permit since Phoenix Brick Yard does not currently engage in any of the mentioned activities.  However, the Permittee must be aware that a permit revision is required, pursuant to County Rule 210 § 400, prior to engaging in any of these activities.
Comment 1f:  Permit Condition #19 D.  Operational Requirements For VOCs, Section 1):  Rule 330 requires that no more than 15 pounds per day of VOCs exposed to temperatures greater than 200°F can be emitted without installing control devices.  Rule 330 also limits VOC emissions to 40 lb./day of noncompliance solvents without installing reduction control devices.  There are no rules limiting material usage based on vapor pressure or similarity to other products.  The reference to "similar chemical/physical properties" also is vague.  This permit condition is not enforceable, legally or practically, and should be deleted.

Response 1f:   County Rule 330 requires that no more than 15 pounds per day of VOC's exposed to temperatures greater than 200°F can be emitted without installing control devices to reduce emissions of these VOCs.  Since Phoenix Brick Yard has not demonstrated that such control devices are utilized, the 15 pounds of VOC per day limit is applicable.  County Rule 210 § 302.1b requires that each permit issued contain enforceable emission limitations and standards including those operational requirements and limitations that assure compliance with all applicable requirements at the time of issuance.  To demonstrate compliance with Rule 330 §301 the Department is requiring Phoenix Brick Yard to use a mold release lubricating oil with a vapor pressure similar to 76 Unax AW 32 since this is how Phoenix Brick Yard proposed to demonstrate compliance.  However, the Department agrees that the language in the draft permit is somewhat vague.  Therefore, to simplify the language, reference to “similar chemical/physical properties” will be changed to indicate a specific vapor pressure at a specific temperature.  The revised condition will read as follows:

“Mold release lube oil:  the Permittee shall use a mold release lube oil with a vapor pressure of less than 1 mm Hg at 20°C.”
Comment 1g:  Permit Condition # 19 F.  Operational Requirements for Production Limits, Section 2):  This section limits the combined throughput of the tunnel kiln and roller kiln to 9.9 tons/hour in order to avoid a proposed Maximum Achievable Control Technology (MACT) Standard.  The current MACT threshold under the proposed Brick and Structural Clay National Emission Standard for Hazardous Air Pollutant (NESHAP) is 10 tons per hour of raw material throughput.  This permit requirement should allow for an adjustment at the permittee's option, should the final MACT threshold be changed.  The permit should be changed to automatically increase this production limit to 0.1 ton/hour less than the final MACT threshold.  This should have no effect on emissions since Phoenix Brick must still comply with the HF emission limit.
Response 1g: This was a voluntary emission limit accepted by Phoenix Brick Yard prior to public notice. At this point in time we can not change this limit, along with its associated emissions, that have been submitted to the public.  Phoenix Brick Yard is always welcome to submit an application for a permit revision to propose an increase to this limit at a later time after the Permit has been issued.

Comment 1h:  Permit Condition # 20 Monitoring and Record Keeping:  As a general comment on the draft permit condition, the record keeping and monitoring requirements of this section are duplicative and excessive.  Please refer to the monitoring and record keeping requirements in the attached permit for a brick manufacturing facility in the South Coast Air Quality Management District in Southern California (also EPA Region IX).  The requirements for hourly and daily monitoring and record keeping duplicates County-approved Dust Control and O & M plan requirements for the same facility.  Specific sections are addressed in the following:
a. Section A, Part 1 a) --  The facility Dust Control Plan and the O&M plans have provisions for monitoring and record keeping.  This section requires a daily opacity inspection.  The approved O&M plans specify weekly opacity inspections.  This is an unnecessary and duplicative requirement.  It also is inconsistent with other draft Title V permits issued by Maricopa County.  For example, permit V97-005 for MAAX Spas, V97-022 for Marlam Industries and V97-004 for Master Craft Cabinets only requires a monthly opacity inspection.   Thus, this request should be deleted and Phoenix Brick should only be required to comply with the approved Dust Control and O&M plans.

b. Section B, Part 1 b) -- The facility Dust Control Plan and O&M plans have provisions for monitoring and record keeping (see item 8 e. below).  This is an unnecessary and duplicative requirement.  It should be deleted.

c. Section B, Part 3 b and c) -- Phoenix Brick does not have unpaved haul/access roads.  These sections should be deleted.
d. Section C, Part 1 b) -- This section requires recording the throughput and the amount of all raw materials delivered each day.  Allowable emission limitations are specified earlier in the permit (Permit Condition # 18 E. and # 19 F, Sections 1 and 2), which already require calculation of daily emission rates based on production throughput.  This is an unnecessary and duplicative requirement and should be deleted.  In addition, Phoenix Brick's raw materials do not include sand, aggregate, cement or fly ash.
e. Section C, Part 1 c) -- Phoenix Brick has been operating its baghouses under County approved O&M plans which call for weekly measurement and recording of pressure drop, compressed air pressure and visible emissions.  In addition, weekly, monthly, quarterly and semi-annual preventive maintenance activities on each dust collector have been conducted and logged.  This section specifies unnecessary and excessive, (i.e. hourly manometer readings) and should be deleted in favor of compliance with the County approved O&M Plan.  Further, draft Title V Permits for Master Craft and MAAX Spas only require daily recordings of the pressure changes.  The requirement for hourly recordings is therefore clearly excessive.
f. Section D, Part 1.b -- Phoenix Brick does not use coatings, adhesives, makeup solvents or solvents used for surface preparation.
g. Section D, Part 2. -- Solvent usage at Phoenix Brick is practically negligible, constituting less than one percent of the raw material usage.  The requirement for a weekly walk through and log of observations is unnecessary and burdensome.
h. Section F, Parts 1-6 -- This section requires the permittee to monitor daily and calculate 30 day rolling totals of all clay materials delivered on site and throughput and hours of operations of the rolling Kiln and Tunnel Kiln.  In order to verify that the emission limits in Permit Conditions # 18E and 19F, §§ 1 and 2 are being met, the ONLY required logs are
1) Total daily throughput (in tons) and total hours of operation of the Tunnel Kiln

2) Total daily throughput (in tons) and total hours of operations of the Roller Kiln.

The calculations that are needed to satisfy the throughput limit and HF limit can be based on these two logs.  All other log requirements should be deleted.
This section also requires the permittee to calculate the daily throughput of material into each kiln over the last 30-day period.  The emission limits are based on an average total throughput of all kilns; therefore separate calculations for each kiln are unnecessary.  The requirement should be modified to only require a calculation by dividing the total throughput of all kilns over the most recent 30 days divided by the total operating hours of both kilns.  Allowable emission limitations specified earlier in the permit (Permit Condition # 18 E. and # 19 F, Sections 1 & 2) require calculation of average daily emission rates, based on averaging production throughput.

i. Section F, Part 8: -- This section requires the permittee to calculate the average HF emission rate for the last month and a 12-month rolling total.  Permit condition #18E and 19F establish the emission limits based on a 30-day average tons/hour of throughput and emissions not exceeding 1.0 lb./ton of throughput of HF.  Calculating the 12-month rolling total for HF is not relevant to confirming the emission limits, is unnecessary and should be deleted.
Response 1h:

a. Section A, Part 1a) – The Title V permits issued to MAAX Spas and Marlam Industries requires weekly monitoring of visible emissions.  The proposed permit for Master Craft Cabinets requires opacity monitoring twice per week.  Furthermore, the facilities are not in the same industry category as Phoenix Brick Yard, and therefore should not be compared to each other. Phoenix Brick Yard, unlike previously mentioned companies, is subject to County Rule 316.  Facilities subject to County Rule 316 have a higher propensity to emit PM10, and therefore have more stringent monitoring requirements with respect to visible emissions.  In addition, the Department’s approval letter for the most recently approved Operation and Maintenance Plans for the dust collectors specifies that visible emissions from the dust collector be monitored once per day of operation. 

b. Section B, Part 1 b) -- It is unclear to which permit condition this comment refers. There is no permit condition 20.B,1(b).

c. Section B, Part 3 b and c) --  The clay storage area is located on unpaved ground.  To access the clay storage piles, haul trucks travel on the unpaved area, which the Department considers an unpaved haul/access road.  Therefore, the requirements of Rule 310 specified in Permit Condition 19 B are applicable to Phoenix Brick Yard.

d. Section C, Part 1 b) -- These monitoring and record keeping requirements are required by County Rule 316 § 501.  These record keeping requirements are applicable to Phoenix Brick Yard and therefore cannot be removed from the Title V Permit.  Reference to sand, aggregate, cement or fly ash is language used in County Rule 316, and is not intended to be an inclusive list of raw material.

e. Section C, Part 1 c) -- These monitoring and record keeping requirements are required by County Rule 316 § 501. County Rule 316 is applicable to Phoenix Brick Yard; therefore this requirement cannot be removed from the Title V Permit.

MAAX Spas, Marlam Industries and Master Craft Cabinets are not in the same industry category as Phoenix Brick Yard, and therefore should not be compared to each other.  However, Phoenix Brick Yard, unlike previously mentioned companies, is subject to County Rule 316.  Facilities subject to County Rule 316 have a higher propensity to emit PM10, and therefore have more stringent monitoring requirements with respect to visible emissions.

f. Section D, Part 1.b -- The applicable part to this condition is "and any other VOC-containing material used".  Phoenix Brick Yard does use lubricating oil that is a VOC containing material.  Monthly records for VOC containing material are required pursuant to County Rule 330 § 503.2.

g. Section D, Part 2. -- The Department does not believe that it is unreasonable to require weekly inspection to ensure that reasonable measures are taken to minimize emissions of VOC.

h. Section F, Parts 1-6 -- The Department will remove proposed permit condition 20.F.1, which requires the Permittee to maintain a log of the quantity of all clay raw materials delivered on-site since this information is not necessary to demonstrate compliance with any applicable requirement.  The material usage recordkeeping requirement will be modified slightly to allow the use of a single log book for kiln material usage.

Subsection 6 of proposed permit condition 20.F will also be revised to require the average throughput of material into all kilns combined, instead of each individual kiln.

All other subsections of proposed permit condition 20.F will remain.

i. Section F, Part 8: -- Since there is no annual hydrogen fluoride emission limit to monitor compliance with, The Department has agreed to remove the requirement for calculating the 12-month rolling total HF emissions. 

Comment 1i:   Permit Condition # 21, Sections A and D, Reporting Requirements for Production Log and Emissions Log and Walk Around Reporting.  These issues were addressed earlier in record keeping.  The permit should only require copies to be provided of the logs described above.
Response 1i: County Rule 210 § 302.1e requires submittal of a report of any required monitoring to the Department.  This rule is applicable to Phoenix Brick Yard and cannot be removed from the Permit.  However, Permit Condition 21.A was revised to reflect the changes made to Permit Condition 20.F.

Comment 1j:   Permit Condition # 22 Testing Requirement, Section A:  Performance testing of low flow rate baghouses is an unreasonable permit requirement.  Three Phoenix Brick dust collectors are 1,000-CFM flow rates (one is 2,500 CFM).  Baghouse/dust collector/air filter technology has been in existence for a long time, and the efficiencies are high and well documented.  In addition, the EPA Method 5 for measurement of Particulate Matter in source testing does not directly measure PM-10, the regulated pollutant.  Phoenix Brick maintains daily readings of pressure drop through the filter media, has a Maricopa County approved Operation and Maintenance manual and has personnel certified in EPA Method 9 Opacity Measurement.  It also is noted that the draft Title V Permit for MAAX Spas, which includes two bag house (9,000 CFM and 9,800 CFM), did not require any emission testing.  Before imposing this duplicative requirement, please provide documentation that the facilities in Maricopa County with small baghouses similar to Phoenix Brick have been required and are able to perform emission tests.
Response 1j:  Phoenix Brick Yard is required to test the baghouses because they are subject to a particulate matter emission standard of 0.02 grains/dscf, as required in Permit Condition 18.C.1 and Rule 316.  Testing is necessary in order to demonstrate compliance with this standard.   MAAX Spas is not subject to a particulate matter emission standard, and therefore, is not required to test their baghouses.  

Comment 1k: Permit Condition # 22 Testing Requirements, Section B -- Phoenix Brick proposes to use a mass balance approach as an alternative to stack testing for HAP's including hydrogen fluoride and hydrogen chloride.  A stack test is a one-time measurement of the pollutant at one point of time.  The one-time stack test is not representative of overall emissions.  The mass balance alternative involves an assay of the fluoride and chloride content of a brick sample before and after firing of a representative mixture.  Three separate tests are proposed over a course of a year.  This method is actually more accurate and conservative, as it predicts all of the fluoride and chloride is converted to the hydrogen form.  In reality, there are several other non-HAPs fluoride and chloride species that are likely to be present, such as SiF4 and SiCl4.  Clemson University researchers confirm the existence of SiFlx and SiClx derivatives in their development of the mass balance approach used by brick manufacturers.  The mass balance approach provides a much better and more representative method of predicting emissions.  The draft permit condition requires that each test shall include at least three samples of each type of brick produced.  Phoenix Brick has over 600 brick mixtures/formulations used at various times and frequencies.  The wording needs to reflect that the tests will be conducted on representative mixtures.  Phoenix Brick requests that the stack test requirement be deleted and replaced with the mass balance process.
Response 1k:

When the permit condition was written, the Department was unaware of the possible number of formulations. The Department agrees that to perform three mass balance tests for each different type of brick mixture or formulation would be unnecessary and burdensome to the source.  The wording will be changed to reflect that the tests will be done on representative mixtures to clarify the original intent of the testing.  

Stack testing requirements will remain.  One purpose of the stack test is to determine a correlation between stack tests and the mass balance test.  The mass balance testing which was submitted in the application is based on the Clemson University Report.  This report is consistent with the Department’s finding and suggests that stack testing be performed along with the mass balance calculation.  Stack tests are to be conducted at a time and in a manner that are representative of emissions at Phoenix Brick Yard..

Comment 1l: The Operational Requirements for Clay Raw Material Handling in the proposed permit are insufficient to show compliance, and the proposed permit only requires them to be kept on-site. This is an illegal permit condition because it limits access to the type of evidence that the public, the EPA, and the MCAQD may rely upon to show that the facility is violating the permit.  It is also illegal because it limits the type of evidence that the public may rely upon to show that the facility is violating its air quality permit, and limits or prevents the public from enforcing certain requirements. The Operations and Maintenance Plans (O&M Plans) are kept at the facility and not available for public review.  Further, the O&M Plans must be available for review and comment by the public before the issuance of a proposed Title V permit.  The proposed permit must be denied on this basis alone, as the failure to provide O&M Plans during the public review of the proposed permit invalidates the proposed permit and the process of permit issuance.  The intentional withholding of this O&M Plan information from an ethnic minority community, which is entitled under federal law to full disclosure and review of this information so that the community can participate in a Title V permit process, is another civil rights violation.  MCAQD has knowledge of this, and a pattern of skirting the law in this regard.
Response 1l:  The commenter has not specifically stated why or under what conditions compliance cannot be shown or what requirements cannot be enforced.  Consequently, MCAQD is unable to provide a response to the objections raised in this comment.  

MCAQD has not withheld O&M Plan information from the public. Phoenix Brick Yard submitted the required O&M Plans during the application review process.  Therefore, the O&M Plan was available for public review prior to and during the public comment period.

Comment 1m:    It is the height of absurdity for several reasons, and patently illegal, to expect or require the public to contact the facility to complain about hydrogen fluoride odors.  Besides MCAQD shirking its Title V oversight duties, it is an onerous expectation or requirement to put upon this ethnic minority community.  This is an illegal permit condition because it limits access to the type of evidence that the public, the EPA, and MCAQD may rely upon to show that the facility is violating the permit.  It is also illegal because it limits the type of evidence that the public may rely upon to show that the facility is violating its air quality permit, and limits or prevents the public from enforcing certain requirements.  There is no mention of putting these odor complaints on file at the agency.  Yet, this is the information that must be available to the public at all times.  The facility should be required to relay any citizen complaints of odors immediately to the MCAQD Complaint Line, or refer callers to that telephone number.  The only appropriate reporting of odor complaints should be to the MCAQD itself.

Further, it is unreasonable to even expect a person from the general public to recognize the odor of hydrogen fluoride. This is a chemical that people would normally never have any contact with, much less training on how it smells.  It would not be wise to encourage people to learn how to smell this very poisonous chemical, either.  People have died from inhaling this.  A material safety data sheet for this identifies it as a sharp, suffocating, acidic odor.  The EPA Air Toxics website states “Hydrogen fluoride has a sharp, pungent, irritating odor; the odor threshold is 0.042 parts per million (ppm).”  Unless the public is specifically trained on the recognition of this odor and who to contact, in English and in Spanish, relying on public complaints to determine a problem is disingenuous and ill conceived.

Response 1m:  Permit Condition 20.A.2 (Odor Log Requirement) does not require the public to contact Phoenix Brick Yard to complain about hydrogen fluoride odors.  The public may call MCAQD’s Complaint Line at 602-506-6616 to file odor complaints, dust complaints, or any other type of complaint related to air quality.  MCAQD investigates all complaints received.  During the investigation the facility is notified of the complaint so corrective action may be taken. Although MCAQD has a system in place to receive and investigate odor complaints, the public may also file an odor complaint directly with Phoenix Brick Yard.  In these instances, Phoenix Brick Yard will also be required to record such complaints in the odor log. Complaints to the facility allows the facility to immediately investigate if there is a problem with their operations.  Phoenix Brick Yard will be required to submit a copy of the log to MCAQD in the semiannual compliance report, which makes MCAQD aware of all complaints, not just those complaints filed with MCAQD.  The odor log submitted in the semiannual compliance report will be available for public review.

Furthermore, the odor log requirement does not restrict odor complaints to be associated with the odor of hydrogen fluoride as the comment suggests.  MCAQD will accept and investigate any odor complaint received.  

2.  Hydrogen Fluoride Emissions and Production Limits

Comment 2a:   The Title V air quality permit application states that emissions will be controlled at or below the allowable concentrations at the outer fence line of the property by limiting the number of bricks that are manufactured.  This method does not seem adequate to ensure consistent control of emissions.  Are there more reliable control methods available and under what conditions would they be required for this facility?
Response 2a: The emissions rate of hydrogen fluoride is proportional to the quantity of bricks produced.  Therefore, limiting production is a reasonable and valid method of limiting hydrogen fluoride emissions.

Hydrogen fluoride scrubbers have been used to control hydrogen fluoride emissions from the brick manufacturing process.  These scrubbers can achieve removal efficiencies of greater than 90%.  In addition, studies have indicated that hydrogen fluoride emissions can be reduced by using additives such as marble dust and granular limestone.  A study in December 1994 at Richtex Brick showed a 47% hydrogen fluoride reduction by using 2% granular limestone applied to the top of the kiln cars along with 2% marble dust added to the mix.  Subsequent testing conducted at Pine Hall Brick used 2% marble dust added to the mix and achieved a 21% hydrogen fluoride reduction.  Since Phoenix Brick Yard is not legally required to control hydrogen fluoride emissions, Maricopa County lacks authority to require such  controls. Therefore, the conditions under which control methods would be required would be voluntary.

Comment 2b:   Phoenix Brick Yard proposes to monitor compliance with the air quality standards by submitting monthly records of brick production and natural gas usage in the kilns.  The monitoring will be done based on the 12-month rolling average rather than an hourly production volume.  In addition, the hydrogen fluoride mass balance is calculated annually.  This control monitoring technique does not seem appropriate in light of the emissions modeling discussed [in Comment 3a].
Response 2b: This comment was received prior to MCAQD drafting proposed permit conditions.  Based on the proposed permit conditions, Phoenix Brick Yard will be required to calculate the average daily hydrogen fluoride emissions on a monthly basis, not on an annual basis.  In addition, Phoenix Brick Yard will be required to maintain records indicating the daily and 30-day rolling total throughput of material into the kilns.  Also, on a daily basis, Phoenix Brick Yard will be required to calculate the average hourly throughput of material into the kilns over the most recent 30-day period.  The purpose of this is to monitor compliance with the kiln production limit of 9.9 tons per hour, which is required in order for Phoenix Brick Yard to be exempt from the MACT rule.  However, the MACT rule requires that kiln operation be restricted to less than 10 tons per hour on a 12-month rolling average basis.  Phoenix Brick Yard will be required to restrict kiln operation to less than 10 tons per hour on a 30-day rolling average basis; and is therefore, more stringent than the MACT rule.

Comment 2c:   The average HF emissions limit of 287 pounds-per-day is based upon 1-hour modeled HF concentrations at the fence-line.  We recommend that HF monitoring at the fence-line be employed to ensure that 1-hour fence-line concentrations predicted by the model are representative of actual expected HF ambient concentrations at the property boundary.
Response 2c: The HF emissions limit of 287 pounds per day is a voluntary limit accepted by Phoenix Brick Yard.  This limit corresponds to an emission rate that results in 1-hour fence-line HF concentrations that do not exceed the 1-hour Arizona Ambient Air Quality Guideline (AAAQG) for HF.  AAAQGs are guidelines, not required standards.  Therefore, MCAQD is unable to find regulatory justification to require actual fence-line monitoring to monitor compliance with a voluntary limit that was based on a guideline.  However, MCAQD is requiring Phoenix Brick Yard to conduct a source test to measure the actual emission rate of HF from the stack of the kiln.  This information will be used to determine compliance with the daily emission limit and may be used to ensure the emission rate employed in dispersion modeling is representative of actual emissions from the facility.

Comment 2d (Paraphrased):  MCAQD received many comments regarding the major source threshold for hazardous air pollutants (HAPs).  One commenter provided a regulatory definition of a major source pursuant to 42 U.S.C.A. 7412 (a)(1), which defines a major source as a source “that emits or has the potential to emit considering controls, in the aggregate, 10-tons per year or more of any hazardous air pollutant…”.”  The commenter goes on to imply that the hydrogen fluoride emissions limit of 52 tons per year specified in the proposed permit overrides the United States Congress and exceeds the “federal emissions limit of 10 tons”.  The same commenter indicated that production limits only apply to synthetic minor sources and do not apply to HAP emissions “over the 10-ton single HAP limitation”.  Another commenter implied that MCAQD is allowing Phoenix Brick Yard to become a minor source by establishing production limits and thus avoiding the control requirements of the MACT subpart.
Response 2d: Phoenix Brick Yard emits more than 10 tons of a single HAP per year, and is therefore considered a major source, as defined in Section 112 of the 1990 Clean Air Act Amendments (CAAA).  The threshold of 10 tons per year is not an emission limitation for HAPs, as implied by the commenter.  It is merely a demarcation for determining whether a source of HAPs is classified as a major source. Therefore, by proposing a hydrogen fluoride emission limit of 287 pounds per day (which is equivalent to approximately 52 tons per year), Maricopa County is not overriding the United States Congress, nor is Maricopa County promulgating its own arbitrary federal law limit, as the commenter suggested.

Production limits are not applicable to only synthetic minor sources, as the commenter stated. The production limits proposed in the permit will not cause Phoenix Brick Yard to become a synthetic minor source nor a minor source.  The production limits were proposed for two purposes.  One purpose was to effectively limit hydrogen fluoride emissions to the allowable limit specified in the proposed permit.  The second purpose of establishing a production limit was for Phoenix Brick Yard to avoid being subject to the MACT subpart for brick manufacturers.

Comment 2e:  Aside from the fact that the proposed emissions limits for hydrogen fluoride are entirely illegal, the proposed permit allows 287 pounds per day, averaged over a month’s time.  This is not sufficient to assure compliance with the outrageous and illegally proposed limit for hydrogen fluoride.  This is also not sufficient to ensure there are no daily exceedances of the Arizona Ambient Air Quality Guidelines (AAAQGs) referenced in the proposed permit, even though these AAAQGs are “voluntary” guidelines, and are in themselves not sufficiently protective of public health and safety, nor scientifically sound or enforceable.  There is no reason to believe that there would not be hourly exceedances of the Arizona Ambient Air Quality Guidelines (AAAQGs) referenced in the proposed permit either, for hydrogen fluoride.  This is an illegal permit condition because it limits access to the type of evidence that the public, the EPA, and the MCAQD may rely upon to show that the facility is violating the permit.  It is also illegal because it limits the type of evidence that the public may rely upon to show that the facility is violating its air quality permit, and limits or prevents the public from enforcing certain requirements.
Response 2e:  The commenter has not specifically stated why or under what conditions compliance cannot be shown or what requirements cannot be enforced. MCAQD believes the record keeping and reporting requirements are sufficient fo rthe public, EPA, or MCAQD to determine compliance.  The commenter is invited to provide MCAQD with specific examples that would demonstrate their concern.

Regarding comments about the AAAQGs, MCAQD acknowledges that the AAAQGs are not enforceable standards.  However, the Arizona Department of Health Services (ADHS) believes that the AAAQGs are protective of even the most sensitive segment of the population such as asthmatic children.  Consequently, MCAQD relies on this information and believes this information to be appropriate and representative.

Phoenix Brick Yard voluntarily accepted an average daily limit of 287 pounds of HF per day, averaged over a one-month period (Permit Condition 18.E) to minimize the potential for HF emissions to exceed the AAAQGs.  The average daily limit was based on dispersion modeling results submitted with the permit application.  According to the modeling results, the HF emission rate input into the model necessary to limit the maximum 1-hr HF concentration to a level that does not exceed the 1-hr AAAQG for HF is 1.5079 grams per second.  With the kilns operating 24 hours per day, this HF emission rate corresponds to 287 pounds per day. Phoenix Brick Yard will be required to conduct a source test to measure the actual emission rate of HF from the stack of the kiln.  This information will be used to determine compliance with the daily emission limit and may also be used to ensure the emission rate employed in dispersion modeling is representative of actual emissions from the facility.

Comment 2f:  The methodology of calculating the hydrogen fluoride emissions is fundamentally flawed, and insufficient to rely upon to determine compliance.
Response 2f:  The commenter did not specify why he believes the calculation methodology is flawed and insufficient.  MCAQD believes the method required for calculating hydrogen fluoride emissions, as specified in Permit Condition 18.E and as required by Permit Condition 20.F(5), to be technically sound and sufficient for monitoring for compliance with the applicable hydrogen fluoride emission limit.

Comment 2g:  I see something in there where it says something about federal - - it was a voluntary factor on their part, right?  And it had something about a federal guideline that they would have to meet.  Federal enforceable limits.  And if they were able to run over in previous years, how is the federal going to enforce limits on something, or are they to police themselves?

Response 2g:  It appears that the comment is referring to the exemption from the MACT rule for brick manufacturers.  In order to be exempt from the MACT rule, Phoenix Brick Yard is required to have a federally enforceable permit condition that limits the throughput of the kiln to less than 10 tons of brick per hour. MCAQD has been granted the authority by the U.S. EPA to implement a Title V air permit program. Therefore, the U.S. EPA or MCAQD may enforce the requirements of Phoenix Brick Yard’s permit, unless the requirement is identified as locally enforceable only.

To monitor compliance with the production limit, Phoenix Brick Yard is required to maintain production records, as described in Response 2b.  MCAQD conducts unannounced inspections of permitted facilities at once every two years.  During these inspections, MCAQD reviews records and other requirements of the permit conditions.  If it is discovered that Phoenix Brick Yard is not complying with one or more of the terms of the permit, MCAQD or the U.S. EPA may take enforcement action.  Citizens may also enforce the permit.

Comment 2h:  What I’m saying tonight, if there’s any type of way that we can reduce, restrict, and actually if we can, not even allow their presence in the community, that would be a great thing.  But understanding that you know, Phoenix Brick Yard has done a lot of business with the County, the City, and all of the other agencies, I don’t think that’ll happen.  But one of the things I do know is that there have been some type of hydrogen fluoride that is definitely detrimental to the community’s health and well-being.  And that no facility should be allowed to emit not even one pound of this chemical per hour into anybody’s community.
Response 2h:  The proposed permit for Phoenix Brick Yard includes all applicable requirements and Phoenix Brick Yard is currently in compliance with all applicable requirements.  MCAQD lacks the authority to impose more stringent requirements than what is in the proposed permit. During the permitting process MCAQD did not find any reason within the confines of the existing rules to deny the permit.  Please refer to our responses to comments such as 2i for more information regarding HF emissions.

Comment 2i:  You patted Mr. - - on the back for being so nice, for voluntarily dropping his production down to 9.9 tons per hour, when he is capable of, and I just went over the plans, operating at 75 tons per hour, and he’s going to drop down to 9.9.  And as you know, exposure, you know all about this stuff, to hydrogen fluoride, hydrogen chloride, all of the metals and what-have-you, causes lung cancer, leukemia, it affects the mucous membrane.  You know all about that stuff.

Response 2i: Based on information provided in the permit application, the capacity of the kiln is 10.4 tons per hour, not 75 tons per hour. The 9.9 tons per hour production limit in the proposed permit is a limit on the amount of fired product that can be produced from the kilns.  In addition, hydrogen fluoride (HF) emissions are limited to 287 pounds per day.  This limit was established based on an emission rate that would result in a fenceline HF concentration lower than the 1-hr Arizona Ambient Air Quality Guideline (AAAQG) for HF. The AAAQGs were developed by the Arizona Department of Health Services (ADHS) based on current toxicological information.  ADHS believes that the AAAQGs are protective of even the most sensitive segment of the population such as asthmatic children.  Consequently, MCAQD relies on this information and believes this information to be appropriate and representative.    

For more information regarding the health affects of exposure to hydrogen fluoride, hydrogen chloride, and metals, please contact Mr. Will Humble, Manager of the Environmental Health Sciences Section at ADHS, at (602) 230-5941.

3.  Arizona Ambient Air Quality Guidelines (AAAQGs)

Comment 3a (Paraphrased):  MCAQD received many comments regarding air dispersion modeling and the Arizona Ambient Air Quality Guidelines (AAAQGs) for hydrogen fluoride.  One commenter stated that the proposed hydrogen fluoride emission limit of 287 pounds per day, which is averaged over a one month period, is illegal and insufficient to ensure that the AAAQGs will not be exceeded.  The same commenter points out that AAAQGs are guidelines, not standards.  This commenter also stated that the AAAQGs are not protective of the public health and safety, nor scientifically sound.  Another commenter raised concern over the fact the fenceline hydrogen fluoride concentration predicted by dispersion modeling (i.e., 41 g/m3) is very near the AAAQG (i.e., 42 g/m3).
Response 3a:  Regarding the comment that states the hydrogen fluoride emission limit is illegal, the commenter has not specifically stated why or under what conditions compliance cannot be shown or what requirements cannot be enforced.  Consequently, MCAQD is unable to provide a response to this objection.

Regarding comments about the AAAQGs, MCAQD acknowledges that the AAAQGs are not enforceable standards. The AAAQGs are developed by the Arizona Department of Health Services (ADHS) based on current toxicological information
.  ADHS believes that the AAAQGs are protective of even the most sensitive segment of the population such as asthmatic children. Consequently, MCAQD relies on this information and believes this information to be appropriate and representative.

Phoenix Brick Yard voluntarily accepted an average daily hydrogen fluoride limit of 287 pounds of per day, averaged over a one-month period (Permit Condition 18.E).  The purpose of this emission limit is to minimize the potential for HF emissions to exceed the AAAQGs.  The average daily limit was based on dispersion modeling results submitted with the permit application.  According to the modeling results, the HF emission rate input into the model necessary to limit the maximum 1-hr HF concentration to a level that does not exceed the 1-hr AAAQG for HF is 1.5079 grams per second.  With the kilns operating 24 hours per day, this HF emission rate corresponds to 287 pounds per day.  MCAQD acknowledges that the predicted fenceline hydrogen fluoride concentration is very close to the AAAQG for hydrogen fluoride.  In addition, MCAQD also acknowledges that compliance with the hydrogen fluoride emission limit does not guarantee that the AAAQGs will not be exceeded.  However, since the kiln operates on a 24-hour basis, MCAQD believes that hydrogen fluoride emission rates will not fluctuate significantly if the fluorine content of the raw materials remains consistent. Phoenix Brick Yard will be required to conduct a source test to measure the actual emission rate of HF from the stack of the kiln.  In addition, Phoenix Brick Yard will be required to determine the fluorine content of “raw” bricks and fired bricks.  This information will be used to determine compliance with the daily emission limit and may also be used to ensure the emission rate employed in dispersion modeling is representative of actual emissions from the facility. 

Comment 3b:   While we appreciate that the facility has agreed to reduce production (Permit Conditions 19.F.2) with the intent to meet the AAAQG.  However, the Technical Support Document states that “it is possible that Phoenix Brick could comply with the average HF emission limit of 287 pounds per day and still exceed the 1-hr AAAQG.  A more ideal Hydrogen Fluoride (HF) emissions limit would be based on an hourly timeframe such as 12 pounds per hour.” (TSD page 6).  Therefore, we urge you to require hourly record keeping to ensure that adjacent residents are not exposed to HF emissions above the AAAQG. (See Permit Conditions 18.E, 19.F and 20.F).
Response 3b: The HF emission limit, as well as the associated record keeping requirements were voluntarily accepted by Phoenix Brick Yard.  Since there is no applicable requirement, Maricopa County lacks the authority to require more stringent limitations and record keeping requirements than what is voluntarily accepted by the source.

4.  Air quality modeling

Comment 4a:   We request that the permit conditions specifically require that the rain cap cannot be reinstalled, and/or that other appropriate dispersion technology be used to reduce the concentrations of emissions from the kiln stack.  If the rain cap becomes necessary to protect the kiln from weather in the future, we request that the County require new emissions modeling to assure that the adjacent properties will not be impacted. (See Permit Condition 19.A).
Response 4a:   Permit Condition 19.A.1 was modified to include the requirement that Phoenix Brick Yard not reinstall the rain caps on the kilns unless appropriate dispersion technology is used to maintain or reduce the concentration of pollutants emitted from the kiln stack at the property boundaries.  If the rain caps are reinstalled, Phoenix Brick Yard will be required to submit an application for a permit revision and conduct emissions modeling to ensure compliance with all applicable standards.

Comment 4b:  The discussion about the air modeling conducted at the facility in the TSD is very limited.  The only information I have is that an ISCST3 model was used and that specified emission rates (HF – 1.5079 grams/second) were used.  I think an important issue to bring forward is that since the predicted modeled ambient air concentration is so close to the AAAQG (41 vs. 42 micrograms/ cubic meter) for HF that additional modeling should be conducted at the facility.  The future modeling should include:

· Concentrations from a stack test for real emission values of all HAPs (HF, HCL and metals) instead of calculated values using mass balance.

· A dispersion model of how the concentrations of contaminants disperse around the facility using on-site meteorological data.

· An exposure model evaluating the exposure of residents that are adjacent to the facility.  This exposure model needs to evaluate the exposure of the measured HAPs to children as well as adults.

· Verification sampling of ambient air concentrations of HAPs in the surrounding neighborhoods.

This facility is situated right next to people and they need to scientifically demonstrate that their operation does not “interfere with the comfortable enjoyment of life or property of a substantial part of the community, or obscure visibility, or which in any way degrade the quality of ambient air below the standards established by MCAQD” as stated in the proposed permit conditions (dated November 27, 2002).
Response 4b: The discussion in the Technical Support Document about air dispersion modeling is intended to be a summary of the modeling and modeling results that were presented in the Title V permit application.  The permit application is a public document and can be reviewed by contacting the Custodian of Records, Ron Sands, at (602) 506-6201.

Results of dispersion modeling indicate that the fenceline concentration of HF will not exceed the AAAQG for HF.  Phoenix Brick Yard is required to conduct stack testing to monitor for compliance with the allowable hydrogen fluoride emission limit.  The actual amount hydrogen fluoride emitted during the test will be determined, which in turn can be used to determine if the HF emission rate used in dispersion modeling was representative of actual HF emission rates.

Additional modeling for all HAPs is not necessary since dispersion models are not pollutant specific. As such, the fenceline concentration of HCl can be predicted by multiplying the fenceline concentration of HF by the ratio of the HCl to HF emission rates.  Using this method it was determined that the predicted HCl concentration at the fenceline does not exceed the AAAQG for HCl. The AAAQGs are developed by the Arizona Department of Health Services (ADHS) based on toxicological information.  ADHS believes that the AAAQGs are protective of even the most sensitive segment of the population such as asthmatic children.

Between February 22, 2003 and February 27, 2003, the Arizona Department of Environmental Quality (ADEQ) conducted air monitoring for hydrogen fluoride in the vicinity of Phoenix Brick Yard. Monitoring results indicated that hydrogen fluoride was present in an ambient air sample collected on February 25, 2003, at a concentration of approximately 20 parts per billion. The 24-hour Arizona Ambient Air Quality Guideline (AAAQG) for hydrogen fluoride is 24 parts per billion.  However, due to various issues that arose during testing, such as wind direction, precipitation, monitor location, and sampling time, ADEQ recommended that sampling be performed for an extended period with typical meteorological conditions before drawing conclusions.  ADEQ also recommended the following:

· Further sampling needs to be performed at a location that is more often downwind of the brick kiln, because winds in Phoenix are typically east-west, and sampling was performed north of the brickyard;

· Higher time resolution data are necessary to determine if the 1-hr AAAQG is being exceeded;
· More HF and HCl samples, including duplicate samples, need to be collected to increase confidence in the data.
Comment 4c:  I would like to know or understand that when these pollutants are emitted through the air, what circumference, or what radius in and around the plant is it expected that there could be a health hazard?  I just don’t know.  Is it 1 mile?  2 miles?  3 miles?
Response 4c:  The distance that pollutants are emitted from the Phoenix Brick Yard facility depends on atmospheric conditions such as wind speed, temperature, and barometric pressure.  However, as discussed in Response 3d, air dispersion modeling for Phoenix Brick Yard shows that the concentration of hydrogen fluoride at and beyond the property does not exceed the Arizona Ambient Air Quality Guidelines (AAAQGs), which are health based guidelines.

Comment 4d:  I think I’m one of the first ones who received the copy of your permit from the Phoenix Brick Yard - - that price is $17 in your office.  That was all right to find out, and in the process, I did not receive any modeling for the hazardous waste with the permit application, there was no modeling there.  There was old research from 1996.  That’s all that was there in that permit.
Response 4d:  Appendix D of the permit application submitted by Phoenix Brick Yard in 1997 contains air dispersion modeling results, which projects off-site concentrations of hydrogen fluoride from Phoenix Brick Yard.  The proposed permit does not contain modeling data, however, the Technical Support Document associated with the MCAQD’s review of the permit application contains a summary of the modeling results.  The permit, technical support document, and application are all available for public review by contacting MCAQD’s Custodian of Records, Mr. Ron Sands at (602) 506-6201.

5.  Testing

Comment 5a:   The calculations for hydrogen fluoride emissions are based on average fluoride concentrations and production rates.  There does not appear to be any proposal to periodically sample the clay soils used to make bricks for fluoride, or to maintain daily production below a certain level.  It may be that the calculated daily production represents a maximum; this cannot be determined from the materials we reviewed.  However, if the permit was approved by Maricopa County, it appears that concentrations of hydrogen fluoride above the maximum 1-hour exposure could occur if higher –than-expected fluoride levels are present in the imported clays.
Response 5a: The proposed permit conditions require Phoenix Brick Yard to conduct stack testing, as well as a series of mass balance tests on fluorine in the bricks in order to determine a correlation between the measured hydrogen fluoride emission rate and the fluorine content of the raw material.  The correlation will be used to determine an emission factor for hydrogen fluoride based on the amount of bricks produced.  The emission factor will be used to calculate the hydrogen fluoride emissions and to monitor for compliance with the hydrogen fluoride emission limit of 287 pounds per day.  Mass balance testing will be required once every four months.  After the first three tests, Phoenix Brick Yard may petition the Department to reduce testing frequency based on the variability of the data.

As stated in the technical support document, given the long averaging time of the hydrogen fluoride limit, it is possible that Phoenix Brick Yard could comply with the average daily hydrogen fluoride emission limit and still exceed the 1-hr AAAQG for hydrogen fluoride. However, since Phoenix Brick Yard operates the kiln at a relatively constant production rate 24 hours per day, the hydrogen fluoride emission rate would be fairly consistent over time, assuming the ingredients of the brick mix remains the same over time.  Each test will include three representative samples each of brick mixture used in normal operations.

Comment 5b:   Without any type of air quality sampling required, it is difficult to verify whether the calculations and modeling performed for the permit application are representative of actual conditions. Some testing for hydrogen fluoride at the facility boundary during kiln operations is recommended in order to verify the permit assumptions.
Response 5b:   As stated in Response 5a, Phoenix Brick Yard will be required to conduct stack testing for hydrogen fluoride and conduct sampling of the raw material for fluorine content.  Stack test result will be used to determine if a valid emission rate was used in the modeling.  Results from mass balance sampling will be used to correlate the fluorine content to hydrogen fluoride emissions and to determine an emission factor for hydrogen fluoride based on fluorine content.  The Department has determined the testing required pursuant to the permit conditions is sufficient to verify assumptions used in the application process and to determine if dispersion modeling is representative of actual operating conditions.  Therefore, additional off site monitoring is not required.

Comment 5c (paraphrased):  MCAQD received many comments regarding off-site monitoring requirements and off-site hydrogen fluoride monitoring conducted by Arizona Department of Environmental Quality (ADEQ).  One commenter stated that a health study should be immediately undertaken as well as a physical, scientific sampling of soil, air and the interiors of homes in the vicinity of the Phoenix Brick Yard for fluoride and fluoride compounds.  This commenter pointed out that MCAQD conducted sampling for fluoride levels near another facility in the valley that emits hydrogen fluoride, and stated that the fluoride sampling found a distinct footprint, even though the other facility’s hydrogen fluoride emissions are far less than those of Phoenix Brick Yard’s.  The same commenter referred to the emissions testing required in the proposed permit as “a single snapshot during a short timeframe”, and indicated that this is inadequate and not necessarily representative of the full range of possible emission exposures.   In reference to off-site monitoring conducted by ADEQ, this commenter also implied that ADEQ is likely to “fix” the monitoring results.  The commenter also stated, “If MCAQD is going to rely upon these tests, that information, including the testing protocols, should have been made available during the public notice period for this permit.”  Another commenter indicated that it would be premature for the EPA and MCAQD to issue the proposed permit without first evaluating the results of ADEQ’s data and without the facility conducting the extended modeling.

Response 5c:  Between February 22, 2003 and February 27, 2003, ADEQ conducted air monitoring for hydrogen fluoride in the vicinity of Phoenix Brick Yard.  MCAQD has reviewed the results of this monitoring, along with ADEQ’s conclusions and recommendations.  Monitoring results indicated that hydrogen fluoride was present in an ambient air sample collected on February 25, 2003, at a concentration of approximately 20 parts per billion. The 24-hour Arizona Ambient Air Quality Guideline (AAAQG) for hydrogen fluoride is 24 parts per billion.  However, due to various issues that arose during testing, such as wind direction, precipitation, monitor location, and sampling time, ADEQ recommended that sampling be performed for an extended period with typical meteorological conditions before drawing conclusions. ADEQ also recommended the following:

· Further sampling needs to be performed at a location that is more often downwind of the brick kiln, because winds in Phoenix are typically east-west, and sampling was performed north of the brickyard;

· Higher time resolution data are necessary to determine if the 1-hr AAAQG is being exceeded;
· More HF and HCl samples, including duplicate samples, need to be collected to increase confidence in the data.
Due to the lack of sufficient monitor locations, monitoring frequency, abnormal meteorological conditions, and the number of samples collected,, MCAQD believes the results do not provide meaningful data that could be used in making permit decisions with respect to Phoenix Brick Yard.  Please contact Ms. Darcy Anderson of ADEQ at (602) 771-7665 for questions related to sampling procedures, environmental conditions during testing, monitor location, and timing of sample collection.

With respect to permitting hazardous air pollutants (HAPs), MCAQD’s policy is to conduct or request the facility to conduct air dispersion modeling to determine if HAP concentrations at the facility boundary exceed the AAAQGs.  Phoenix Brick Yard conducted air dispersion modeling of hydrogen fluoride and determined an emission rate at which the hydrogen fluoride concentration at the property boundary does not exceed the AAAQG for hydrogen fluoride.  This procedure is policy only and goes above and beyond legal requirements for MCAQD to provide information on the impacts of a facility on neighborhoods.  However, MCAQD is currently working closely with Phoenix Brick Yard, EPA, and the Environmental Finance Center (EFC) to organize meetings with representatives of the community to discuss possible solutions to the environmental issues that Phoenix Brick Yard imposes on the neighborhood.  This work is in its preliminary stage; however, possible issues that may be discussed are medical concerns with respect to hydrogen fluoride emissions, neighborhood monitoring and sampling, and possible control technologies available.

Monitoring requirements are included in Title V permits as a way to determine the compliance status with respect to applicable requirements.  AAAQGs are not enforceable standards, and therefore, compliance with AAAQGs is not an applicable requirement. Therefore, MCAQD lacks legal authority to require Phoenix Brick Yard to conduct off-site monitoring and sampling to the extent discussed in the comment.  However, Phoenix Brick Yard will be required to conduct stack testing for hydrogen fluoride emissions from the kiln stack.  Results will confirm whether or not an appropriate hydrogen fluoride emission rate was used in air dispersion modeling, which is used to predict contaminant concentrations at various distances from the stack.  Results will also be used to determine HF emission factors used in emission calculations, which will be used to determine compliance with the HF emission limit.  Although the stack test will be required once during the permit term, MCAQD believes it is possible to obtain results that are representative of normal operations.

The results of soil sampling conducted in the vicinity of another source within Maricopa County did not show a “distinct footprint” of fluoride in the soil as one commenter stated.  Soil samples were obtained in the immediate vicinity of the facility (i.e., Sumitomo Sitix) and at regular intervals away from the facility.  Independent analysis of the soil samples for total fluoride concentration was conducted and the test results reviewed.  The quantity of fluoride detected was within the range of that which might occur naturally in desert soils.  A comparison of the average fluoride concentration of the samples to the ADEQ “Soil Remediation Level” (SRL) for fluoride showed the sample concentration to be significantly less than the residential and the non-residential SRL.
Comment 5d:  The record keeping itself and the types of testing and sampling are insufficient to assure compliance.  There is no provision to sample and analyze the raw materials clay for fluorine content to determine fluctuations, variations, and/or deviations in fluorine content of the clay raw material, which would have an effect on the amounts of hydrogen fluoride being emitted.  The agency’s own records show that the test method to be used for conducting a mass balance on the fluorine content of the brick to estimate hydrogen fluoride emissions is not an EPA approved test method.
Response 5d:  According to proposed Permit Condition 22, Phoenix Brick Yard will be required to conduct mass balance testing for fluorine within the brick before and after firing in the kiln.  Each test will include three representative samples each of brick mixture used in normal operations.  Measuring the fluorine content of the raw brick (i.e., brick prior to firing) is essentially the same as analyzing the clay raw material.  Since all the fluorine that is lost is assumed to be emitted as hydrogen fluoride, this method is conservative for estimating hydrogen fluoride emissions.  Since Phoenix Brick Yard will be required to conduct this mass balance testing three times per year, MCAQD believes that a sufficient amount of data will be collected to determine variations in the fluorine content of the raw material. 

There is no EPA approved test method for determining the fluorine content of the raw bricks or the finished bricks.  Therefore, MCAQD reviewed and approved the test method proposed by Phoenix Brick Yard for the mass balance testing of fluorine. MCAQD believes that the proposed test method will produce scientifically acceptable results and is technically feasible. This test method is a mass balance determination of fluorine within the brick.  It is assumed that 100% of fluorine lost is converted to hydrogen fluoride and is emitted into the atmosphere.  The test method was obtained from a technical report titled, An Engineering Based Study to Minimize the Impact of Requirements of the Clean Air Act in Brick Manufacturing, published by Clemson University.

In addition, Phoenix Brick Yard will be required to conduct a stack test for hydrogen fluoride.  Results of this testing will be used to correlate the actual hydrogen fluoride emissions with the fluorine content of the raw bricks.  This will allow for verifying the validity of the fluorine sampling method required in the permit.

Each test shall include three representative samples each of brick mixture used in normal operations.

Comment 5e:  It is inappropriate to have a permit condition that allows 180 days after permit issuance for an initial stack test.  The facility has been operating for decades.  Any stack testing should occur within 30 days. This is an illegal permit condition because it limits access to the type of evidence that the public, the EPA, and MCAQD may rely upon to show that the facility is violating the permit.  It is also illegal because it limits the type of evidence that the public may rely upon to show that the facility is violating its air quality permit, and limits or prevents the public from enforcing certain requirements.
Response 5e: The commenter has not specifically stated why or under what conditions compliance cannot be shown or what requirements cannot be enforced.  Consequently, MCAQD is unable to provide a response to the objections raised in this comment.    Maricopa County Rule 270 §400 allows up to 180 days for a performance test to be performed.  Allowing 180 days after permit issuance for a source to conduct performance testing gives the facility time to complete a test protocol and allows MCAQD time to review such protocol.  In addition, allowing 180 days before conducting  a performance test is consistent with the length of time allowed by U.S. EPA pursuant to 40 CFR Parts 60 and 63. 

6.  Compliance History

Comment 6a:  The compliance records show that nine citizen complaints have been filed for the brickyard since 1986.  The nature of the complaints were generally “odor and dust concerns” and that the complaints were “investigated and the appropriate action or determination was conducted.”  However, there is no discussion about what constitutes “appropriate action.”  Additionally, this facility received two compliance notices on December 7, 2000 for failure to keep up with the required paperwork.  Plus at one time the facility (date and duration not mentioned) the facility was asked to remove “rain caps” that were placed over the kiln stacks.  The caps interfered with the vertical discharge of the smoke, instead the smoke was dispersed horizontally and the potential for pollutants and odors to reach the neighborhood was increased.  The permit is not clear how long the facility operated in this “unapproved” manner.
Response 6a:  Appropriate action for the odor and dust complaints include conducting an investigation to determine the cause of the odor or excessive dust; removal (or other action) of the odor source, if detected; and if necessary, application of dust suppressant to control dust. The compliance status notifications (CSNs) issued to Phoenix Brick Yard on December 7, 2000 were due to the failure of Phoenix Brick Yard to submit an Operations and Maintenance (O&M) Plan for the four baghouses; and failure to maintain records of weekly fill tube, vapor valve and spill containment inspections on gasoline storage tanks.  As a result of the CSNs, Phoenix Brick Yard submitted the required O&M Plans on January 2, 2001.  The O&M Plans were approved by the Department on September 24, 2001.  In addition, Phoenix Brick Yard began to immediately maintain records of weekly fill tube, vapor valve and spill containment inspections. 

In a letter from the Department, dated September 19, 2002,  Phoenix Brick Yard was notified that the air quality dispersion model provided in the Title V application did not account for the presence of the rain caps on the kiln stacks.  Phoenix Brick Yard was asked to either resubmit modeling results that are representative of facility operations (i.e., stack configuration) or remove the rain caps to ensure that the facility is operating consistently with the model input parameters.  On October 1, 2002, Phoenix Brick Yard removed the rain caps.  Since the presence of the rain caps on the kiln stacks is not considered a compliance issue (i.e., presence of rain caps is not considered operating in an “unapproved” manner and is not a violation of County rules), the discussion of this issue has been moved from the Section IV (Compliance History) to Section X (Modeling) of the Technical Support Document.

Comment 6b:  The woman you made mention of the fact that from, I believe it was ’86 until this year, you only received 9 complaints?  You can’t hardly make or file a compliant without knowing how, right?  You do agree to that, right?

Now, Mr. Peplau knows that he gave me, he had somebody fax me some forms of complaint.  This is the only thing we did.  And Ruby and I, I know two of them went in 2002.  We got two formal complaints.  Now what was the results of those complaints?  We never did find out.  You know, you did receive them, though.  You know, maybe you lose them.  I can understand if you get on the telephone and call in a complaint, but when you make a complaint and either mail or fax it in, that’s evidence to show that there are complaints about this brickyard.
Response 6b:  As of the date of the public hearing (March 11, 2003), MCAQD had records of 9 complaints regarding Phoenix Brick Yard that had been filed.  MCAQD makes every effort to inform the citizens of Maricopa County on how to file a complaint.  Complaints can be submitted via mail, fax (602-506-6789), telephone (602-506-6616), and internet (www.maricopa.gov/envsvc/communit/Complain.asp). In addition, MCAQD makes every effort to follow-up with the person filing the complaint, if the complainant left their telephone number or some other type of contact information.

For information regarding a specific complaint, please contact MCAQD’s complaint hotline at (602) 506-6616 and provide the date the complaint was filed or the complaint number assigned by MCAQD.  For information regarding typical complaints about Phoenix Brick Yard, please refer to Response 10a.

7.  Maximum Achievable Control Technology (MACT) Standards

Comment 7a (Paraphrased):  MCAQD received many comments regarding the applicability of the MACT subpart for brick manufacturers.  One commenter asked how is that the hydrogen fluoride emissions from Phoenix Brick Yard’s facility can be uncontrolled.  Another comment points out that if Phoenix Brick Yard was forced to install the controls specified in the MACT subpart, hydrogen fluoride emissions would be significantly reduced.  One commenter asks if the absence of any control technology on the hydrogen fluoride emissions constitute MACT.  Another comment implies that waiting for the MACT rule to be promulgated by the US EPA would provide some level of control of hydrogen fluoride emissions and would thus be more protective of public health
.  Many comments state the hydrogen fluoride emissions from Phoenix Brick Yard’s facility are subject to the control requirements of the MACT subpart for brick manufacturers.  Other comments imply that the “MACT Hammer” applies to Phoenix Brick Yard and as such, a MACT permit (i.e., a permit requiring control of HF) should have been issued to Phoenix Brick Yard before May 15, 2002. One comment indicates that the agreement between the EPA and Sierra Club to extend the deadlines specified in the MACT Hammer rule does not obviate the federal law legislated by the U.S. Congress, which required case-by-case MACT determinations for sources in which EPA failed to promulgate a MACT standard for that source category in a timely manner. 
Response 7a:

MACT Applicability

The Department agrees that hydrogen fluoride emissions would be significantly reduced if Phoenix Brick Yard were to install the control technology specified in the MACT subpart.  However, the MACT subpart, as written by the US EPA, allows facilities with an existing kiln an exemption from the requirements of the MACT if such facilities have a federally enforceable permit condition that restricts kiln operation to less than 10 tons of fired product per hour, averaged over a 12-month rolling period.  Since the proposed permit for Phoenix Brick Yard contains such a limit, MCAQD does not have the legal authority to “force” Phoenix Brick Yard to install the control devices specified in the MACT subpart.

Waiting for the MACT to be promulgated before issuing a permit is a moot point since the MACT subpart for brick manufacturers was issued on February 28, 2003 and published in the Federal Register on May 16, 2003.  Furthermore, newly promulgated requirements typically establish compliance dates, which dictates when a source subject to a particular standard must come into compliance with the standard.  In the case of the MACT subpart for brick manufacturers, existing sources are allowed until May 16, 2006 to comply with the provisions of the MACT subpart.  Therefore, waiting until the MACT subpart is issued would have had no affect on the proposed permit.

MACT Hammer

On May 20, 1994, the EPA promulgated a rule [40 CFR Part 63, Subpart B -- Requirements for Control Technology Determinations for Major Sources in Accordance With Clean Air Act Sections, Sections 112(g) and 112(j)] which established requirements for implementing the MACT Hammer.  This rule was subsequently amended on May 14, 1999, April 5, 2002, and May 8, 2003. While the settlement agreement between the Sierra Club and the EPA does not obviate the requirements of the federal law, MCAQD has complied with Subpart B of 40 CFR Part 63, along with all amendments to this rule with respect to the implementation of the MACT Hammer. 

As indicated in 40 CFR Part 63.56(a), if the EPA promulgates a given MACT standard for the applicable source category before the permit application is approved, the permit must reflect the promulgated standard, rather than a case-by-case MACT determination.  The MACT subpart for brick manufacturers was issued prior to the MACT Hammer deadline pursuant to the amendments to 40 CFR Part 63, Subpart B.  Therefore, the permit must reflect the promulgated standard, instead of a case-by-case MACT determination.  As previously discussed, the promulgated MACT rule for brick manufacturers allows an exemption from the requirements of the MACT subpart if the facility limits production to less than 10 tons of fired product per hour.

Detailed MACT Hammer History

Section 112(c) of the Clean Air Act (CAA) requires EPA to list categories and subcategories of major sources and area sources of Hazardous Air Pollutants (HAP).  One such subcategory that EPA listed was Brick and Structural Clay Products Manufacturing.  Section 112(d) of the CAA requires the EPA to establish National Emission Standards for Hazardous Air Pollutants (NESHAP) for the listed categories and subcategories.  Deadlines for promulgating such standards are required by Section 112(e) of the CAA.  The NESHAP (also referred to as MACT –  Maximum Achievable Control Technology) for the Brick and Structural Clay Products Manufacturing category was scheduled to be promulgated by November 15, 2000.  Section 112(j) of the CAA (also known as the MACT Hammer) applies if the EPA misses a deadline for promulgation of a standard.  Section 112(j) requires an owner or operator of a major source in a source category, for which the EPA failed to promulgate a Section 112(d) standard, to submit a permit application 18 months after the missed promulgation deadline.  In other words, if the EPA failed to promulgate the MACT standard for the Brick and Structural Clay Products Manufacturing subcategory by November 15, 2000, an owner or operator of a brick manufacturing facility would have to submit a permit application for a case-by-case MACT determination by May 15, 2002.

On May 20, 1994, the EPA promulgated a rule [40 CFR Part 63, Subpart B -- Requirements for Control Technology Determinations for Major Sources in Accordance With Clean Air Act Sections, Sections 112(g) and 112(j)] that established requirements for implementing the MACT Hammer.  Subsequently, this rule (i.e., the section 112(j) rule) was amended on April 5, 2002. The amendments created a 2-part permit application process for permits required in the event that EPA fails to promulgate a MACT standard by the required deadline.  Part 1 of the permit application, due May 15, 2002, is a simple notification that provides basic information about the source.  Based on the April 5, 2002 amendments, Part 2 of the application would be due 24 months after submittal of the Part 1 application.  Part 2 will contain more detailed, comprehensive information about the source. The permitting authority has up to 18 months to develop the terms and conditions of a case-by-case MACT for the source and issue the permit. If a MACT standard is promulgated prior to permit issuance, the case-by-case MACT development process is discontinued and the permit would ultimately incorporate the MACT standard. 

After promulgation of the April 5, 2002 amendments, EarthJustice, representing the Sierra Club, filed a petition seeking judicial review of the rule. The EPA and EarthJustice reached and signed a tentative settlement agreement (www.epa.gov/airlinks/112j.html) on August 15, 2002.  The settlement agreement called for proposing amendments to the section 112(j) rule that would decrease the time to submit the Part 2 application from 24 months to 12 months after submittal of the Part 1 application.  Amendments to the section 112(j) rule reflecting the settlement agreement were proposed on December 9, 2002.  In the proposed amendments, the due date for Part 2 of the application for facilities subject to the Brick and Structural Clay Products Manufacturing MACT standard would be due on May 15, 2003. 

Further negotiations with the Sierra Club resulted in a final settlement agreement in March 2003.  EPA adopted final amendments to the section 112(j) rule on May 8, 2003.  Like the proposed amendments, the final amendments called for decreasing the time to submit the Part 2 application from 24 months to 12 months after submittal of the Part 1 application.  However, since the MACT standard for the Brick and Structural Clay Products Manufacturing category was issued on February 28, 2003, the EPA did not believe it was necessary to take further action concerning the proposed Part 2 application deadline (i.e., May 15, 2003) for this category in the section 112 rule amendments.  Therefore, as indicated in 40 CFR Part 63.56(a), if the EPA promulgates a given MACT standard for the applicable source category before the permit application is approved, the permit must reflect the promulgated standard, rather than a case-by-case MACT determination.

In summary, the MACT standard for brick yards was to be promulgated by November 15, 2003.  The Part 1 application was due by May 15, 2002 and the Part 2 application was to be due by May 15, 2003.  However, the EPA adopted the MACT standard for Brick and Structural Clay Products Manufacturing on February 28, 2003 (i.e., prior to the due date of Part 2 of the application).  Therefore, Part 2 of the application was not required and the permit for Phoenix Brick Yard is to reflect the promulgated standard, rather than a case-by-case MACT determination.  The promulgated MACT standard for Brick and Structural Clay Products Manufacturing allows an exemption for sources that have an enforceable permit condition limiting kiln production to less than 10 tons per hour.  Phoenix Brick Yard has accepted such a limit in the proposed permit.  Therefore, Phoenix Brick Yard is not subject to the MACT subpart promulgated by the EPA or a case-by-case MACT standard per section 112 of the CAA.

Comment 7b:  The facility has claimed that it cannot afford the cost of installing and operating the control equipment for hydrogen fluoride.  However, a review of the facility’s own Pollution Prevention file at the Arizona Department of Environmental Quality shows that the facility knew years ago, 1997, that the hydrogen fluoride control equipment and technology is affordable and widely used in Europe.  Further, readily available information indicates that the facility has good credit and annual sales $10-20 million per year, and clearly has the financial ability to afford this control equipment.

The residents of the overwhelmingly ethnic minority community adjacent to and affected by the emissions from the Phoenix Brick Yard deserve the same right to clean air and enjoyment of their property and lives as other Americans and Europeans.  Instead of working to protect these Americans, this agency has instead delayed the permitting of this facility’s hydrogen fluoride emissions for five years, and now seeks to circumvent the 95% reduction in the new EPA MACT standard for brickyards.
Response 7b:  Regardless of their financial status, Phoenix Brick Yard is not required by current regulations to utilize control technology to reduce hydrogen fluoride emissions, as discussed in Response 7a.  Therefore, MCAQD is not circumventing the MACT standard.

Comment 7c:  How is it that synthetic minors permitted by this agency have to utilize BACT while a facility (Phoenix Brick Yard) that requires a Title V, MACT permit (which is inherently more stringent according to federal law) requires no emission controls at all?  Please explain.
Response 7c: County BACT requirements were originally contained in County Rule 210 (Installation Permits) §303, which was adopted July 13, 1988.  BACT requirements are currently contained in County Rule 241. BACT is required for new or modified stationary sources which emit more than a specified level of volatile organic compounds (VOC), nitrogen oxides, sulfur oxides, carbon monoxide, particulate matter, or particulate matter with an aerodynamic diameter less than 10 micrometers (PM10).  Hydrogen fluoride is not one of the pollutants for which BACT requirements apply.  Therefore, Phoenix Brick Yard is not required to implement BACT for its hydrogen fluoride emissions.  As for other pollutants emitted from Phoenix Brick Yard’s facility, these emissions are not subject to BACT requirements because the facility was constructed prior to the adoption date of the BACT requirements.  In addition, based on a file review, the facility has not undergone a modification which resulted in an increase in emissions that would trigger BACT applicability. 

MCAQD has classified Phoenix Brick Yard as a major source of hazardous air pollutants that is required to obtain a Title V permit pursuant to Maricopa County Air Pollution Control Regulations, Rule 200 §302.  However, it should be noted that not all synthetic minor sources are required to implement BACT.  For example, a new source may voluntarily accept a VOC emissions limit of 24 tons per year (i.e., less than the current VOC major source threshold level of 50 tons per year), and thus be considered a synthetic minor source.  This emissions limit would also be less than the BACT threshold level of 25 tons per year, and therefore, the facility would not be subject to BACT requirements.

8.  RACT/BACT

Comment 8a:  Maricopa County Rule 302.1 (h)(6):  “For any major source operating in a nonattainment area for any pollutant(s) for which the source is classified as a major source, the source shall comply with reasonably available control technology (RACT) as defined in Rule 100 of these rule.”  Phoenix is a nonattainment area and no controls whatsoever does not constitute RACT. The County is violating its own rule here.
Response 8a:  The citation referenced in the comment only specifies a section number.  After reviewing the Rules, it is assumed that the comment refers to Rule 210 §302.1(h)(6).  Maricopa County is currently classified as a nonattainment area for ozone, PM10, and CO.  Phoenix Brick Yard is classified as a major source due to their emissions of hazardous air pollutants, not due to emissions of a pollutant for which the County is classified as nonattainment.  Therefore, emissions of hazardous air pollutants from Phoenix Brick Yard’s facility are not subject to RACT pursuant to Rule 210 §302.1(h)(6).  However, it should be noted that, although Phoenix Brick Yard is not a major source of PM-10, the baghouses associated with the mixing operations, and the watering of unpaved areas and stockpiles are considered RACT for PM-10.

Comment 8b:  Maricopa County Rule 302.1 (b) (4) states that: “The permit shall specify applicable requirements for fugitive emission limitations, regardless of whether the source category in question is included in the list of sources contained in the definition of major source in Rule 100 of these rule.”  The permit is silent or insufficient regarding emissions of Hydrogen Chloride and carbon monoxide.  There is a requirement for Best Available Control Technology (BACT) for the two pollutants, but there is no evidence that the proposed permit requires this.  Until the proposed permit addresses these in a more straightforward manner, the permit should be denied. 

Response 8b:  The rule citation referenced in the comment only specifies a section number.  After reviewing the Rules, it is assumed that the comment refers to Rule 210 §302.1(b)(4).  The term “fugitive emissions” is defined in Maricopa County Rule 100 §200.55 as, “Any emission which could reasonably pass through a stack, chimney, vent, or other functionally equivalent opening.”  Emissions of hydrogen chloride and carbon monoxide from the Phoenix Brick Yard facility are emitted at the kiln and dryer stacks.  Since these emissions exhaust through a stack, they are not considered fugitive emissions.  Carbon monoxide is also emitted from mobile source such as front-end loaders, haul trucks, forklifts, and automobiles.  These mobile sources are not regulated by a Title V permit. For these reasons, the Title V permit does not address fugitive emissions of hydrogen chloride or carbon monoxide.

The commenter has not clearly indicated why they believe hydrogen chloride and carbon monoxide emissions from Phoenix Brick Yard’s facility are subject to BACT. Maricopa County Rule 241 §301 requires BACT for a new stationary source or a modification to a stationary source if the new source (or the modification by itself) emits more than 150 pounds per day or 25 tons per year of volatile organic compounds, nitrogen oxides, sulfur oxide, or particulate matter; or more than 85 pounds per day or 15 tons per year of PM10; or more than 550 pounds per day or 100 tons per year of carbon monoxide. Hydrogen chloride is not one of the pollutants for which BACT requirements apply.  Therefore, Phoenix Brick Yard is not required to implement BACT for its hydrogen chloride emissions. 

Furthermore, this rule was originally adopted as Rule 210 §304 on July 13, 1988 and is currently required under Rule 241 §301.  Phoenix Brick Yard is not considered a new source since construction of the facility predates the adoption date of the BACT rule.  In addition, according to MCAQD’s files, Phoenix Brick Yard has not modified the facility in such a manner as to result in an emissions increase exceeding the aforementioned BACT thresholds.  Therefore, Phoenix Brick Yard is not subject to BACT requirements as stated in the comment.

Comment 8c:  Does the total absence of any control technology whatsoever on the 52-tons of hydrogen fluoride from the Phoenix Brick Yard constitute Best Available Control Technology?  If so, please explain how?

Response 8c:  Hydrogen fluoride is not one of the pollutants for which BACT requirements apply.  Pursuant to Maricopa County Rule 241, BACT is required for new or modified stationary sources which emit more than a specified level of volatile organic compounds (VOC), nitrogen oxides, sulfur oxides, carbon monoxide, particulate matter, or particulate matter with an aerodynamic diameter less than 10 micrometers. Therefore, Phoenix Brick Yard is not required to implement BACT for its hydrogen fluoride emissions pursuant to Rule 241.

Comment 8d:  Does the total absence of any control technology whatsoever on the 52-tons of hydrogen fluoride from the Phoenix Brick Yard constitute Reasonably Available Control Technology?  If so, please explain how?

Response 8d:  Hydrogen fluoride is not one of the pollutants for which RACT requirements.  Pursuant to Maricopa County Rule 241, RACT is required for new or modified stationary sources which emit up to a specified level of volatile organic compounds (VOC), carbon monoxide, particulate matter, or particulate matter with an aerodynamic diameter less than 10 micrometers(PM10). In addition, Rule 210 §302.1h(6) requires a major source operating in a nonattainment area for any pollutant(s) for which the source is classified as a major source to comply with RACT.  Maricopa County is currently classified as a nonattainment area for ozone, PM10, and CO.  Phoenix Brick Yard is classified as a major source due to their emissions of hazardous air pollutants, not due to emissions of a pollutant for which the County is classified as nonattainment. Therefore, Phoenix Brick Yard is not required to implement RACT for its hydrogen fluoride emissions.

9.  Monitoring, Record Keeping & Reporting

Comment 9a:  Record Keeping/Lack of Public Access Violation of Title V – A Title V permit must have provisions that allow the public sufficient information to determine whether the facility is in compliance.  The record keeping requirements in the proposed permit are such that the records are kept at the facility and there is no provision for public access or inspection.  Therefore, unless the facility is required to file its records with the custodian of records so that the public may have access to the reports, the permit must be denied.
Response 9a: In accordance with Maricopa County Rule 210 §302.1e, the permit shall incorporate all applicable reporting requirements and require the submittal of reports of any required monitoring at least every six months.  In addition, Permit Condition No. 21 of the proposed permit requires Phoenix Brick Yard to submit semiannual monitoring reports to MCAQD.  These reports are to include the required records that are to be maintained on-site.  In addition, pursuant to Maricopa County Rule 210 §302.1h(5) and Permit Condition No. 16.G of the proposed permit, Phoenix Brick Yard is required to provide the Control Officer with any information to determine whether cause exists for revising, revoking and reissuing this permit, or terminating the permit, or to determine compliance with the permit.  The semiannual reports submitted to MCAQD and any other records provided to MCAQD pursuant to Maricopa County Rule 210 §302.1h(5) and Permit Condition No. 16.G will be considered public record and available for review by the public. The commenter has not specifically shown any applicable reporting requirements that are not being met.

Comment 9b:  Provision [15.D] of the record keeping requirements limits the Control Officer’s access to all of the facility’s records to when the Control Officer has “reasonable cause” to believe the Permit has been violated or is in violation of any provision of County Rule 100 or any County Rule.  This is an illegal permit condition because it limits access to the type of evidence that the public, the EPA, and the MCAQD may rely upon to show that the facility is violating the permit.  It is also illegal because it limits the type of evidence that the public may rely upon to show that the facility is violating its air quality permit, and limits or prevents the public from enforcing certain requirements.
Response 9b:  This condition is required pursuant to County Rule 100 §106 and Arizona State Implementation (SIP) Rule 40. The commenter has not specifically stated why or under what conditions compliance cannot be shown or what requirements cannot be enforced.  Consequently, MCAQD is unable to provide a response to the objections raised in this comment.

Comment 9c:  A Title V permit must have provisions that allow the public sufficient information to determine whether the facility is in compliance.  Provision [16.A] requires the facility to submit an annual emissions inventory upon request of the Control Officer and as directed by the Control Officer.  The permit must be modified to require an annual emissions inventory that will be made available to the public, or the permit must be denied.
Response 9c: County Rule 100 §505 requires the owner or operator of a business to complete and submit an annual emissions inventory report upon request of the Control Officer.  As with all Title V sources, the Control Officer will request that Phoenix Brick Yard submit and annual emissions inventory report.  In addition Permit Condition 21.A requires Phoenix Brick Yard to submit a semiannual compliance report, indicating the average daily hydrogen fluoride emissions for each month of the reporting period.  Both the annual emissions inventory report and the semiannual compliance report will be available for public review.  To review these reports, please contact Mr. Ron Sands at (602) 506-6201.

Comment 9d:  The Monitoring and Recordkeeping Requirements for Clay Raw Material Handling in the proposed permit are insufficient to show compliance, and are only to be kept on-site.  The proposed permit states that these records must be available to the Control Officer upon request. This is an illegal permit condition because it limits access to the type of evidence that the public, the EPA, and MCAQD may rely upon to show that the facility is violating the permit.  It is also illegal because it limits the type of evidence that the public may rely upon to show that the facility is violating its air quality permit, and limits or prevents the public from enforcing certain requirements.  All daily logs must be available through the MCAQD’s custodian of public records for full public review.  Unless this condition is changed, the permit is illegal.

Response 9d: Title V §504(a) of the U.S. Clean Air Act (CAA) requires the submittal of monitoring “reports” at least every six months.  The CAA does not require the submittal of all monitoring data.  To do so would the permitting authority with the sheer volume of material.  Rather, the intent of this section of the CAA is for sources to review data required to be collected and submit a summary of relevant data that will assist the permitting authority in determining the source’s compliance with the applicable requirements.  Although maintaining the records specified in Permit Condition 20.C (Monitoring and Recordkeeping Requirements for Clay Raw Material Handling) is an applicable requirement pursuant to Maricopa County Rule 316, these records are not intended for the purpose of monitoring for compliance with an applicable emission limitation, production limitation, or other standard.  Therefore, it is unnecessary to require Phoenix Brick Yard to submit the records required in this permit condition to MCAQD in the semiannual report.  However, the Control Officer has the regulatory authority pursuant to Maricopa County Rule 210 §302.1h(5) to require these records to be submitted to MCAQD upon request.  In addition, Permit Condition 17.B requires Phoenix Brick Yard to allow the Control Officer to have access to any records that are required to be kept under the conditions of the permit.  Also, pursuant to Permit Condition 21, Phoenix Brick Yard is required to report all instances of deviations from the permit conditions during each semiannual compliance reporting period.  All terms and conditions in a Title V permit are enforceable by citizens under the CAA.  Since Phoenix Brick Yard will have a Title V permit, the public may invoke this right.

Comment 9e:  The Monitoring and Recordkeeping Requirements for Production Limits and Hydrogen Fluoride Emissions Limits in the proposed permit are insufficient to show compliance, and are only to be kept on-site.  The records must be made available to the Control Officer upon request. This is an illegal permit condition because it limits access to the type of evidence that the public, the EPA, and MCAQD may rely upon to show that the facility is violating the permit.  It is also illegal because it limits the type of evidence that the public may rely upon to show that the facility is violating its air quality permit, and limits or prevents the public from enforcing certain requirements.  All of these requirements must be available through the MCAQD’s custodian of public records for full public review.  Unless this condition is changed, the permit is illegal.

Response 9e: The commenter has not specifically stated why or under what conditions compliance cannot be shown or what requirements cannot be enforced.  Consequently, MCAQD is unable to provide a detailed response to the objections raised in this comment. However, Permit Condition 20.F (Monitoring and Recordkeeping Requirements for Production Limits and Hydrogen Fluoride Emissions Limits) requires Phoenix Brick Yard to maintain various records related to production limits and hydrogen fluoride emissions limits.  Permit Condition 21.A requires these records to be submitted to MCAQD in a semiannual compliance report, and also requires Phoenix Brick Yard to report all instances of deviations from the permit conditions during each semiannual compliance reporting period.. In addition, pursuant to Permit Condition 17.B, Phoenix Brick Yard is required to allow the Control Officer to have access to any records that are required to be kept under the conditions of the permit. These reports will be available for full public review.  To review these reports, please contact Mr. Ron Sands at (602) 506-6201.

Comment 9f:  Where is particulate matter monitored?  Right there at the property?  Who is responsible for getting the accurate levels?  And how often are the accurate levels measured?
Response 9f:  Particulate matter emitted from mixing raw materials is controlled by baghouses.  To monitor the baghouses for proper operation, Phoenix Brick Yard is required to measure the static pressure drop across each baghouse on an hourly basis.  In addition, Phoenix Brick Yard will be required to conduct a facility inspection on a daily basis to observe visible emissions from devices capable of emitting particulate matter.  Testing of the baghouses is required once during the 5-year term of the permit.  Results of the testing will be used to determine if Phoenix Brick Yard is capable of operating the baghouses at a particulate outlet concentration of no more than 0.02 grains per dry standard cubic foot, which is the required limit specified in the permit.  Phoenix Brick Yard is also required to implement proper dust control practices, which includes regular application of a dust suppressant such as water.  However, to report a complaint about dust emitted from Phoenix Brick Yard, please call MCAQD’s complaint line, at (602) 506-6616.

10.  Dust and Odor

Comment 10a:  The Phoenix Brick Yard is across the street from homes.  The MCAQD is aware of complaints from local residents and others of strong acid odors believed to be emanating from the facility and the complaints of adverse health effects, particularly respiratory problems.  The are no other facilities permitted by MCAQD in the vicinity of the Phoenix Brick Yard that could be the source of these acid odors.  It is a violation of the federally enforceable SIP for a facility to emit such large amounts of air pollution or odors that it causes the loss of enjoyment of nearby property.  The failure of MCAQD to stop the facility from emitting such acid odors is another, ongoing, civil rights violation.

Response 10a:  MCAQD has received complaints from citizens regarding dust and odor from Phoenix Brick Yard.  As a result of such complaints, MCAQD conducts thorough investigations to determine the cause of possible odor and dust problems.  For most of the complaints received, the MCAQD inspector did not observe excessive dust or odors, and noted that proper dust control techniques were being employed at the facility.  However, during one complaint inspection the inspector noted an odor that smelled like a solvent or melting plastic.  The inspector determined that the odor was coming from Advanced Lining Solutions, a nearby facility. In addition, the inspector observed visible emissions coming from the kiln stacks.  When seen against the backdrop of the blue sky, the opacity was 5% or less.  According to a Phoenix Brick Yard employee, the smoke is produced when Phoenix Brick Yard makes a particular brick product called ‘Hacienda’.  With the rain caps in place over both stacks, the exhaust from the kiln does not disperse vertically, but disperses in a horizontal direction.  At the time of the observation, the wind was blowing predominately due north between 5 and 10 miles per hour. At the fence line directly north of the stacks, abutting Mohave St., the inspector detected the burning smell of the smoke.  The inspector explained to the Phoenix Brick Yard employee that having the rain caps on the kiln stacks and the resulting horizontal dispersion of the kiln exhaust could be a cause of the odor complaints received from the area.  The inspector suggested, if it were operationally feasible to do so, Phoenix Brick Yard should remove the rain caps and allow the kiln exhaust to disperse vertically.  The rain caps were subsequently removed on October 1, 2002.  The inspector also noted the odor of diesel fumes from the plant’s forklifts and front-end loader, which were operating at the time of the inspection.

Comment 10b (paraphrased):  MCAQD received many comments related to dust and odor.  Two commenters stated that Phoenix Brick Yard was not applying water with the water truck nor the sprinklers to control dust, when observed by the commenters.  Another commenter complained of a bad aroma in the vicinity of Phoenix Brick Yard, and stated that dust from the facility gets in to the food people eat.  Another commenter complained of dust discoloring nearby buildings and complained of dirt in the road that is tracked out by trucks leaving Phoenix Brick Yard’s facility.
Response 10b:  Phoenix Brick Yard is required to maintain a dust control plan for the facility.  In addition, Phoenix Brick Yard is required to revise the dust control plan if the plan is found to be inadequate.  According to the Phoenix Brick Yard’s Dust Control Plan, the total area of the facility is 12.5 acres, of which approximately 2.5 acres are disturbed by vehicle travel and material handling operations. The proposed permit, as well as the Maricopa County Air Pollution Control regulations requires Phoenix Brick Yard to implement dust control measures.  Phoenix Brick Yard controls dust from areas that are disturbed by vehicle travel and material handling by using a sprinkler and a water truck.  According to the Dust Control Plan, the total water usage for the sprinkler system and the water truck combined is approximately 155,000 gallons per month.  The proposed permit also requires Phoenix Brick Yard to maintain a daily written log that records the actual application or implementation of dust control measures.  Typically a crust will form on the soil surface after the soil is wetted.  Although the crust may appear dry, it minimizes dust emissions unless the area is disturbed.

Phoenix Brick Yard is also required to minimize trackout of dust and dirt from trucks, clean up spillage or trackout when such spills and trackout extend a distance of 50 feet or more, and use baghouses to control particulate matter emissions from mixing operations.

MCAQD conducts regular inspections of permitted facilities to determine compliance with the permit and the County regulations.  Based on the latest inspection of the facility, it was determined that Phoenix brick Yard was in compliance with all applicable requirements.  However, to file a complaint regarding odors, dust, spillage, or trackout, please call MCAQD’s Complaint Hotline at (602) 506-6616.

Comment 10c:  MCAQD Inspectors Not Trained to Detect Odors – During the informal question & answer/comment period of MCAQD’s public hearing, MCAQD confessed that none of its inspectors were trained to detect odor of Hydrogen Fluoride and that it had plans “some day” to conduct such training.  In view of the fact that citizens in the area of the Phoenix Brick Yard have complained about odors for years, it is appalling, and revealing, that the MCAQD still has not trained its staff to understand odors to properly investigate.  Equally appalling was the characterization of citizens’ complaints about the Phoenix Brick Yard facility’s odors and health impact by MCAQD employee, Steve Peplau, at the public hearing, when he claimed these citizens’ complaints were “exaggerated.”

It is DWA’s position that until such time that odor training for MCAQD’s inspectors has been completed that the MCAQD refrain from granting air pollution permits due to its confessed incompetence and should surrender its delegation authority.  Considering this, it is even more the height of absurdity to rely on the public to detect odors that they are untrained and uninformed about as a permit condition.  Therefore, this permit should be denied, as the odor condition is untenable.
Response 10c:  At the time of the hearing MCAQD inspectors were trained to determine if facilities were complying with applicable requirements pursuant to an air quality permit or other air quality regulations.  However, MCAQD conducted odor training for its inspectors in November 2003.  The odor training enhance the ability of the inspectors to detect and quantify the intensity of odors during regular inspections and during inspections resulting from a complaint.  
The proposed permit does not rely upon the public to detect offensive odors for the purpose of monitoring Phoenix Brick Yard’s compliance status.  Nonetheless, a group of citizens from the area surrounding the Phoenix Brick facility have been trained to assist the MCAQD in positively identifying sources of odors.  It should be made clear, however, that MCAQD will continue to conduct a facility investigation upon receiving citizens’ odor complaints. The proposed permit does require Phoenix Brick Yard to log all complaints of odors detected offsite.

MCAQD takes citizens’ complaints seriously and investigates all complaints received.  The comment made by Mr. Steve Peplau, was in response to a citizens’ comment implying that MCAQD intends to withhold information from the public by allowing Phoenix Brick Yard to simply “put out less production and nobody [will] know about it.”

11.  Impacts on Public Health

Comment 11a (paraphrased):  MCAQD received many comments regarding public health and specific medical complaints.  Several commenters claimed that the community has been plagued with ailments such as headaches, allergies, sinuses, asthma, bronchitis, walking pneumonia, and leukemia.  Another commenter discussed their hospitalization for blood clots in both lungs.  One commenter claimed that children at a nearby school have asthma at a rate three times higher than the “general population”, and another commenter pointed out the need for a neighborhood survey of respiratory problems.  

Response 11a: MCAQD considers public health to be a very important issue when making permitting decisions.  However, at this time, MCAQD is unaware of any scientific link between Phoenix Brick Yard and specific medical conditions that occur within the surrounding area.

MCAQD always diligently strives to assure that the appropriate regulations are applied to permitted facilities within the scope that the law allows.  In fact, MCAQD may not issue a permit to a facility unless it will comply with all legal requirements.  Despite lacking legal authority to require facilities to meet the Arizona Ambient Air Quality Guidelines (AAAQG) for hazardous air pollutants (HAPs), MCAQD always encourages facilities that emit HAPs to voluntarily meet the AAAQG.  Phoenix Brick Yard has voluntarily accepted a hydrogen fluoride emission limit, which was determined based on the AAAQG for hydrogen fluoride.  In doing so, Phoenix Brick Yard has minimized the possibility of exceeding the AAAQG for hydrogen fluoride.  The AAAQGs are developed by the Arizona Department of Health Services (ADHS) based on toxicological information.  ADHS believes that the AAAQGs are protective of even the most sensitive segment of the population such as asthmatic children.  It should be noted however, that the AAAQGs are guidelines and not enforceable standards.

12.  Other

Comment 12a: This permit should be categorically denied.  This is an illegal permit  The proposed permit violates U.S. federal law and the Maricopa County Environmental Services Department’s own rule.

Response 12a:  The commenter has not specifically stated how the proposed permit violates U.S. federal law and MCAQD’s rules.  Consequently, MCAQD is unable to provide a response to the objections raised in this comment. 
Comment 12b:  The issuance of this air pollution permit would be an intentional violation of Title VI of the U.S. Civil Rights Act.  It is inappropriate to permit a major uncontrolled source of hazardous air pollutants, especially a major uncontrolled source of hydrogen fluoride emissions, in a low-income community of color.  The adjacent, affected community is overwhelmingly an ethnic minority community.  That the affected community is a low-income, ethnic minority community makes the permitting an intentional, discriminatory act because it will have a disproportionate adverse effect on the adjacent community of color.  Further, the activities of MCAQD to try to find a way around the new federal MACT requirements of a 95% reduction in the facility’s emissions of hydrogen fluoride, instead of merely requiring compliance with the new MACT standard, are further evidence of intentional, discriminatory actions against this community of color.  Too bad this agency can’t work this hard to prevent air pollution in this community!  A related civil rights issue is the aforementioned “MACT Hammer” requirement pursuant to 42 USCA 7412 (j)(2), which required MCAQD to issue a MACT permit to this facility 18 months after the deadline for the EPA to promulgate a MACT standard for brickyards, which was November 15, 2000.  MCAQD should have issued a MACT permit to the Phoenix Brick Yard by May 15, 2002.
Response 12b:  As a condition of receiving funding under EPA’s continuing environmental program grants, MCAQD must comply with EPA’s Title VI regulations. These regulations are incorporated by reference into MCAQD’s grant. To assist state and local agencies with implementing the Title VI requirements, EPA’s Office of Enforcement and Compliance Assurance has published Interim Guidance for Investigating Title VI Administrative Complaints Challenging Permits. The interim guidance acknowledges that permits may create a disparate impact, or add to an existing disparate impact.  However, in order to establish a disparate impact there must be adverse impacts specifically associated with the permitted activity.

Thus, if the environmental effects of a project subject to permitting do not rise to the level of "adverse" at any location, then there cannot be any disparate adverse environmental effect.  EPA follows five basic steps in its analysis of allegations of discriminatory effects from a permit decision.  The first step is to “identify the population affected by the permit that triggered the complaint. The affected population is that which suffers the adverse impacts of the permitted activity."   If there is no adverse effect from the permitted activity, there can be no finding of a discriminatory (disparate) effect that would violate Title VI and EPA's implementing regulations.   This logic is further discussed in two EPA Appeals Board rulings (Puerto Rico Electric Power Authority, PSD Appeal No. 95-2, and Chemical Waste Management of Indiana, Inc., RCRA Appeal Nos. 95-2) and in an EPA Office of Civil Rights (OCR) determination on the Select Steel facility, October 30, 1998.

Dispersion modeling predicts that the estimated one-hour concentration of hydrogen fluoride emitted by Phoenix Brick Yard will be 41.0 g/m3, which is less than the Arizona Ambient Air Quality Guidelines (AAAQGs) for hydrogen fluoride. The AAAQGs are developed by the Arizona Department of Health Services (ADHS) based on current toxicological information
.  ADHS believes that the AAAQGs are protective of even the most sensitive segment of the population such as asthmatic children.  Consequently, Maricopa County relies on this information and believes this information to be appropriate and representative.  Since dispersion modeling predicts the hydrogen fluoride emissions from Phoenix Brick Yard will not result in hydrogen fluoride concentrations that exceed the AAAQGs, Maricopa County believes there are no adverse impacts and thus no disparate effects associated with hydrogen fluoride emissions from Phoenix Brick Yard.  Therefore, Maricopa County has not violated Title VI of the U.S. Civil Rights Act. 

Regarding MACT requirements, MCAQD did not “try to find a way around the new federal MACT requirements” for Phoenix Brick Yard.  As discussed in Response 7a, Phoenix Brick Yard is exempt from the requirements of the MACT subpart.  Given the amendments to 40 CFR Part 63 (i.e., the rule describing how 42 USCA 7412 (j)(2) is to be implemented), the MACT Hammer provisions do not apply to Phoenix Brick Yard, also discussed in Response 7a. 

Comment 12c:  Even the permit process has been discriminatory to the affected community.  Census data conveniently available to the Maricopa County Environmental Services Department (MCAQD) indicates that the adjacent community of color has many low-income, monolingual Spanish-speaking adults.  None of the proposed permit application or accompanying materials were provided in Spanish.  This is discriminatory per se.  No permit should be issued until and unless this agency corrects this deficiency.
Response 12c:  MCAQD makes a concerted effort to effectively communicate with the citizens of Maricopa County.  Notice of the hearing was provided in both English and Spanish and was also published in local Spanish-language newspapers.  In addition, a Spanish-speaking translator was provided at the public hearing.  Prior to the hearing, the translator offered to provide translation from English to Spanish via headsets that were available to anyone who wanted them.  However, none of the attendees accepted this offer.  In addition, a charrette was conducted after the public hearing to bring together representatives of the company, a number of local government agencies, the USEPA and the community.  Several actual meetings were conducted to allow all parties to have an open dialogue on the facility.
Comment 12d:  A “rain cap” on the emissions stack is not an emissions control device and is merely a feeble attempt to do as little as possible about the effect of uncontrolled releases of hydrogen fluoride into the adjoining neighborhood.
Response 12d:  MCAQD does not assert that the rain caps were being used at the Phoenix Brick Yard facility as a control device.  MCAQD requested Phoenix Brick Yard to remove the rain caps on the kiln stacks in order to allow the unhindered vertical rise of the stack plume.  The presence of the rain caps redirected the stack emissions horizontally. The removal of the rain caps will disperse the exhaust which will therefore reduce the concentration of pollutants, reduce odors, and allow operation in a manner consistent with the dispersion modeling.  Since dispersion modeling did not account for the presence of rain caps and the results were used, in part, to develop certain permit conditions, Phoenix Brick Yard will be required to keep the rain caps off the kiln stacks, unless appropriate dispersion technology is used to maintain or reduce the concentration of pollutants emitted from the kiln stack at the property boundaries.  For additional information on rain caps, please refer to Response 6a.

Comment 12e:  Is Phoenix Brick Yard a major or minor source?

Response 12e:  Phoenix Brick Yard is classified as a major source of hazardous air pollutants (HAPs) since emissions of hydrogen fluoride exceed 10 tons per year.

Comment 12f:  Are the rules legal?

Response 12f:  The rules are legal.  Maricopa County Air Pollution Control Rules and Regulations are developed in accordance with Title 49, Chapter 3, Article 3 of the Arizona Revised Statutes (A.R.S.).  In addition, these rules are approved by the Maricopa County Board of Supervisor in accordance with all public notification requirements.

Comment 12g:  What is the length of time of the permit approval period?

Response 12g:  Pursuant to Maricopa County Rule 210 §301.8f, the Control Officer is required to take final action on each permit application (i.e. issue or deny a permit) within 18 months after the receipt of a complete application.

Comment 12h:  If the Permit is denied, does the plant close? Relocate?  What about cleanup?

Response 12h: In accordance with Maricopa County Rule 400 §404, if the Control Officer denies a permit, the applicant may file an appeal, in writing, to the hearing board within 30 days after notice of denial is given.  If the hearing board sustains the permit denial, and the facility continues to operate without a permit, MCAQD may take enforcement action upon the owner or operator.  Such action may include the issuance of a Notice of Violation for each day the facility operates without a permit, and/or the issuance of an Order of Abatement requiring specific actions to bring the facility into compliance.  Pursuant to ARS §49-512 through 49-514 MCAQD could seek an injunction, civil penalties or criminal penalties. 

If the facility is relocated within Maricopa County it would require an air quality permit from MCAQD before construction could begin..

MCAQD’s air quality regulations would only apply to clean-up activity if they were a potential source of air emissions.  For example, soil vapor extraction systems used for cleaning up gasoline releases are subject to air rules.

 
Comment 12i:  You said they only had two kilns at the property, right?  I know they have some type of rising kiln right next to the street, which is 7th Avenue.  So that should be included also as part of the one kiln that would produce some type of hydrochloric, since this is a kiln too.  It’s inoperable.  If it’s not being used, what would govern them to not use it at a later date, if it’s not being used right now?  So my question is how many active kilns do they have? If the third kiln that they have there is not being used, what’s to enforce them reopening that kiln and who’s going to monitor that?
Response 12i:  Phoenix Brick Yard has two active kilns on the property.  The tunnel kiln produces the standard brick product, while the roller kiln produces specialty brick products.  The roller kiln accounts for approximately 1% of total brick production.  There is also an older kiln (round kiln) on the property which is not active and is currently used for storage.  In the permit application, it was indicated that this kiln is occasionally used for heat treating steel.  However, based on a conversation with the plant manager during a site visit, Phoenix Brick Yard has not used the kiln for heat treating steel in several years. 

The MACT standard (Subpart JJJJJ) for manufacturers of brick and structural clay products categorizes kilns into two categories; 1) tunnel kilns and 2) batch (periodic) kilns.  Phoenix Brick Yard’s roller kiln is a type of tunnel kiln.  The round kiln is a batch kiln.  Only tunnel kilns are potentially subject to the requirements of MACT Subpart JJJJJ.  Therefore, the round kiln located at Phoenix Brick Yard was not included in the kiln production limit of 9.9 tons of fired product per hour.  However, since the permit application indicated that the round kiln is not used for brick manufacturing, MCAQD has included a provision in Permit Condition 19.F that prohibits the use of the round kiln for firing brick.  If Phoenix Brick Yard wants to use the round kiln for brick manufacturing, Phoenix Brick Yard would be required to submit an application for a permit revision. 

Comment 12j:  I’m glad this is going fast, so I can get over to Roosevelt School Board meeting, which is my district. Because my concern is also the health and safety of children, and I want to foremost state due to the fact that IWU was just displaced for their so-called reports and quote “regulations and  compliances”, which the biggest breach of public trust was done when they were arrested themselves for breaching the community’s trust as a good neighbor.  What tonight will you all be able to tell this community that is not being well represented here tonight, due to the mistrust that IWU has already brought to this community, what tonight that you going to tell me that’s in the record of Phoenix Brick Yard, that five years of permit process has elapsed, and the issue pertaining to the brick yard is strictly complying and putting the scrubber equipment into the stacks?  Now, that is the key element of compliance.

And since that report was written, and furnished to me by the City of Phoenix Environmental Services, I say to you all, shame on you all.  To allow the quality air permit and the guidelines of EPA to be upheld, and then you all breach that trust.  That is a blatant violation of the Civil Rights Act.  That is a blatant violation of the compliance law.
Response 12j:  The references to IWU in this comment are not related to this permit.  The other questions and issues raised in this comment are unclear.  Consequently, MCAQD is unable to provide a response.

Comment 12k:  You’re not affording this community due process.  You’re going to give them one night of a hearing, at a comment period, where they should be afforded the 45 to 90 days permitted by law.  So I say to you all, as if Al Brown was sitting here, grant this community the time that the need to disseminate this information, to digest this information, to get a clear cut understanding of the endangerment that you all are doing.
Response 12k:  Pursuant to the Clean Air Act, the Arizona Revised Statutes (ARS §49-426.D), and Maricopa County Air Pollution Control Regulations (Rule 210 §408) MCAQD is required to provide notice of a proposed Title V permit once each week for two consecutive weeks in two newspapers of general circulation in the county in which the source is or will be located.  In addition, Rule 210 §408 requires MCAQD to provide at least 30 days for public comment, beginning from the date of the first notice of the proposed permit.  MCAQD provided the public with proper notice of the proposed permit for Phoenix Brick Yard in accordance with all legal requirements.  The date of the first notice of public comment for the proposed Title V permit for Phoenix Brick Yard was on November 27, 2002.  A public hearing was held on March 11, 2003, with the public comment period ending on March 12, 2003.  The total public comment period lasted 106 days, exceeding the required 30 days.  In addition, a charrette was conducted after the public hearing to bring together representatives of the company, a number of local governmental groups, the USEPA and the community.  Several actual meetings were conducted to allow all parties to have an open dialogue on the facility.

Comment 12l:  I want to know who the contact person would be for the soil and air in this area, what is being done, and contact person we would like to know to come and speak with us, okay?

Response 12l:  The Maricopa County Air Quality Department regulates the emissions of air pollutants from facilities located in the area of Phoenix Brick Yard.  Mr. Rich Polito is the Acting Department Manager.  To contact Mr. Polito, please call (602) 506-6701.  To request a speaker at a neighborhood meeting, please contact Johnny Dilone at (602) 506-6611.

The Waste Programs Division of the Arizona Department of Environmental Quality (ADEQ) deals with environmental issues related to soil in the area of Phoenix Brick Yard.  The director of the Waste Programs Division is Ms. Shannon Davis.  To contact Ms. Davis, please call (602) 771-4208.

� 	For further information on the AAAQGs, please contact Mr. Will Humble, Manager of the Environmental Health Sciences Section at ADHS, at (602) 230-5941.


�	At the time the permit for Phoenix Brick Yard was proposed the MACT subpart for brick manufacturers was only proposed by the US EPA.  The MACT subpart was issued on February 28, 2003 and published in the Federal Register on May 16, 2003, subsequent to the hearing for Phoenix Brick Yard.


� 	For further information on the AAAQGs, please contact Mr. Will Humble, Manager of the Environmental Health Sciences Section at ADHS, at (602) 230-5941.






