
BEFoRE ‘Ii IF AI)MINISTRiVFORUNITE!) SL\ IFS ENVIRONMENTAL PROTECTION AGENCY

IN TIlE MATTER OF: ) ORDER RESPONDING TOWISCONSIN POWER ANI) L1LlIT [‘ETITIONERS REQUESI’COLI JMBi\ GENERjVI’ING STATION ) THAT THE ADMINIS’IRAI’OR
OBJECT To ISSUANCE OF
STATE OPERATING PERM ITPermit No. IL 1003090-P2() )Proposed by the \ISCOflSIfl l)epartmcnt ) Petition Number V-2008-lNatural Resources —

ORDER GRANTING IN PART AND DENYING iN PARTPE11TION FOR ORJECTION TO PERMIT

On September 2. 2008. pursuant to its authority under the State of Wisconsin implementingstatute, Wis. Stat. Ann. 285.62-285.64, and regulations, Wis. Admin. Code NR 407. title V of the(‘lean Air Act (Act or CAA), 42 U.S.C. $ 766 l-7661f. and the U.S. Environmental ProtectionAgency’s implementing regulations at 40 C.F.R. Part 70 (Part 70), the Wisconsin Department ofNatural Resources (WDNR) issued a title V renewal operating permit to Wisconsin Power andLight (WPL) (now.Alliant Fnergy)Columhia Generating Station (Columbia), #111003090-1>20(P20). The Columbia plant primarily consists of two 527 megawatt pulverized coal fired boilergenerators, and coal handling equipment, such as convevors and storage piles.

On September 3. 2008. EPA received a petition from David Bender of the Garvey McNeil& McGillivray, SC, Law Offices, on behalf of the Sierra Club (Petitioner), requesting. pursuant tosct1on 505(b)(2) of the Act and 40 C.F.R. 4 70.8(d), that EPA object to issuance of the Columbiatitle V permit. 1’he Petitioner alleges that the permit is not in compliance with the requirements ofthe Act. Specifically, the Petitioner alleges that (1) the Columbia permit omits applicablePrevention of Signilicant Deterioration PSD) requirements based on an erroneous legaltnterpretation by WDNR; (2) WDNR failed to respond to substantive comments from Petitionerregarding alleged factual errors in WDNR’s PSI) applicability determination; (3) the permit doesnot include a compliance schedule addressing opacity/visible emissions (\‘E) violations: and (4)the permit omits applicable requirements related to hazardous air pollutant emissions, including therequirement to submit a case-by-case maximum achievable control technology (MACT) MACTI laminer” application.

EPA has reviewed these allegations pursuant to the standard set forth in section 505(b)(2)of the Act. which requires the Administrator to issue an objection if the Petitioner demonstrates tothe Administrator that the permit is not in compliance ith the applicable requirements of the Act.aLso 41) (‘.F.R. § 708(d): New )rk Public Irnercr Research (iroup v. Whiiman 321 F3d 316,333 n.1 1(2nd Cir. 2002).



Based on a review of the a ailable information, including the petition. the permit record,

and relevant statutoly and regulatory authorities and guidance, I grant the Petitioner’s request in

part and deny it in part. tbr the reasons set forth in this Order.

STATUTORY AN!) RECULTORY FRAMEWORK

Section 502(d)( 1) of the Act requires each state to develop and submit to EPA an operating

permit program to meet the requirementsof title V. [PA granted final full approval of the

Wisconsin title V operating permit program effectivç November 30, 2001. 66 Fed. Reg. 62951

(December 4. 2001).

All major stationary sources o air poflution and certain other sources are required to

apply ii.r title V operating permits that include emission limitations and such other conditions as

are necessary to assure compliance with applicable requirements of the CAA. including the

requirements of the applicable State Implementation Plan (SiP) .See CAA § 502(a) and 504(a),

42 U.S.C. 766 la(a) and 766 lc(a). The title V operating permit program does not generally

impose new substantive air quality control requirements (referred to as applicahlc

requirements”), hut does require permits to contain monitoring, recordkeeping.. reporting, and

other requirements to assure compliance by sources with existing applicable emission control

requirements. 57 Fed. Reg. 32250, 32251 (July 21, 1992) (EPA final action promulgating Part 70

rule). One purpose of the title V program is to “enable the source, states, [PA, and the public to

better understand the requirements to which the source is subject, and whether the source is

meeting those requircments.” id. Thus, the title V operating permits program is a vehicle for

ensuring that existing air quality control requirements are appropriately applied to facility

emission units and that compliance with these requirements is assured.

For a major modification of a major stationary source, applicable requirements include

the requirement to obtain a preconstruction permit that complies with applicable new source

review requirements (e.g., PSD). Part C of the CAA establishes the PSI) program, the

preconstruction review program that aJ.3plies to areas of the country, such as Pardeeville.

Wisconsin, that are designated as attainment or unclassifiable for National Ambient Air Quality

Standards (NAAQS). CAA § 160-169, 42 U.S.C. 7470-7479. New Source Review, or

is the term used to describe both the PSI) program and the nonattainment NSR program

(applicable to areas that are designaled as nonattainment with the NAAQS). In attainment areas,

a major stationary source may not begin Construction or undertake certain modifications without

first obtaining a PSD permit. CAA § 165(a)(l), 42 U.S.C. § 7475(a)(1). The requirements

established in a preconstruction PSI) or nonattainment NSR permit become applicable

requirements that must be included in a source’s title V permit.

Under section 0(a) of the Act, 42 U S C 766 ld(a) and thc rele ant lmpkmcntm2

regulations (40 C.F.R. § 70.8(a)). states arc required tosubmit each proposed title V operating

permit to EPA thr review. Upon receipt of a proposed permit, EPA has 45 das to object to final

issuance of the permit if it is determined not to be in compliance with applicable requirements or

the requirements under title V. 40 C.F.R. § 70.8(c). if EPA does not object to a permit on its

own initiative. section 505(h)(2) of the Act provides that any person may petition the

Administrator, within 60 days of expiration of EPA’s 45-day review period, to object to the



pernut. 42 .S.(’. 7661 d h( 2). see a/. 40 C.F.R. 70Sd). [he petition must he based onlyon objtio to the permit that ere raised with reasonable specilicitv during the publiccomment period pro’s ded by the permitting a.2ency unless the petitioner demonstrates in thepetition to the Admin.strator that it was impracticable to raise such objections within such periodor unless the grounds (‘or such objection arose aler such period).” Section 505(b)(2) of’ the Act.32 I.S.C. § 7661d(b)(2). In response to such a petition, the CAA requires the Administrator toissue an objection if a petitioner demonstrates that a permit is not in compliance jib therequirements of’ the (‘AA. 42 [S.C. § 766 ldh)(2). See also 40 C.F.R. § 70.X(c)( 1): New }orkPith/ic kierest RC.WW’C/I ( ;roitp (NYPJR(jj v. WIjiunan. 321 F.3d 316, 333 n. I I (2 Cir. 2003).I nder section 505(b) 2), the burden is on the petitioner to make the required demonstration toEPA, 5icrIv C/u/i i. .Iohnson. 541 F.d 1257. 1266—1267 (11 e Cir. 2008); Citizens AgainstRziinju’ i/me Epmviron,nent v. EPA. 535 F.3d 670, 677-678 (1th (‘ir. 2008); Sierra (‘lith v. EPA. 557F.3d 401, 406 (61 Cir. 2009) (discussing the burden of’ proof’ in title V petitions); see a/Sc)AYPJJ?G, 321 F.3d at 333 n. ii . If. in rcspondiiw to a petition, EPA objects to a permit that hasalready been issued, I PA or the permitting authority will modify, terminate, or revoke andreissue the permit consistent ith the procedures set forth in 40 C.F.R. § 70.7(g)4) and (5)(i) —<ii) and 70.8(d).

Where a pctitioner•s request that the Administrator object to the issuance of a title Vpermit is based in whole, or in part, on a permitting authority’s alleged failure to comply with therequirements of’ its approved PSI) program (as ith other allegations of inconsistency with theAct) the burden is on the petitioners to demonstrate that the permitting decision was not iiicomphance with the requirements of the Act. including the reouiremcnts of the SIP. Suchrequirements, as EPA has explained in describing its authority to oversee the implementation of’the PSI) program in states with approved programs, include the requirements that the permitting.authority (1) follow the required procedures in the SIP; (2> make PSI) determinations onreasonable grounds properly supported on the record; and (3) describe the determinations inenforceable terms. See, eg., 68 Fed. Reg. 9.892, 9894-9.895 (March 3. 2003); 63 Fed. Reg.13,795, 13,796-13,797 (March 23, 1998). EPA has approved the PSD programs into the SIPs ofmost slates, including Wisconsin. See. e.g., 64 Fed. Reg. 28.745 (May 27. 1999). In reviewing apetition to object to a title V permit raising concerns regarding a state’s PSI) permitting decision,EPA generally will look to see whether the petitioner has shown that the slate did not complywith its SIP-approved regulations governing PSI) permitting or whether the state’s exercise ofdiscretion under such regulations as unreasonable or arbitrary. See, e.g., In re East Kentucki’Power Cooperative. Inc. (Hugh L. Spurlock Generating Station) Petition No. IV—2006—4 (Orderon Petition) (August 30. 2007): In re Pacific Coast Building Products, Inc. (Order on Petition)
I)ecemnber 10, 1999); in re Roosevelt Regional Landfill Regional I)isposul Company Order on
Petition) (May 4, 1999).

nAcK(; ROUND

Columbia submitted to Wl)NR an application to renew 115 title V permit on October 1 7.
2007. WDNR provided the public notice of the draft title V termit on April 28. 2008 and
proposed the title V renewal permit on July 9, 2008. l)uring the public comment period, WDNRreceived comments on the draft permit, including comments 1mm the Petitioner. EPA did not
ob1ect to the permit. WDNR is’ued the linal permit on September 2, 2008.



October 23. 2008 was the deadline, under the statutory timeframc in section 505(h)(2) of

the Act, to file a petition requesting that EPA object to the issuance of the tnal Columbia permit.

[he Petitioner submitted its petition to object to the issuance of the Columbia pennit to EPA on

September 3, 2008. Accordingly, {Pi\ tinds that Pciitioñcr timely tiled this petition.

ISSUES RAISED IIY TIlE PETITIONER

I. Prior PSi) Applicability Determiflations

The Petitioner states that every title V permit must assure compliance by the source with

all applicable requirements. Petition at 2, citing section 504(a) of the CAA: 40 C.F.R. 70.1. Wis.

Stat § 285.64(1); and Wis. Admin. Code § NR 407.09(4)(h). Applicable requirements include SIP

requirements, including the requirement to obtain a PSI) preconstruction permit and apply the best

available control technology BACT). Petition at 2. citing 40 C.F.R. § 70.2: Wis. Stat.

§ 285.64(1); Wis. Admin. Code § NR 400.02(26); and In re Monroe Electric G’tzciating P/au,

Enwrgy Louisiana, Inc., Petition No. 6-99-2 (June 11, 1999). The Petitioner further asserts that, if

the facility is not in compliance with all applicable requirements at the time of permit issuance, the

permit also must contain an enforceable schedule to bring the facility into compliance. Petition at

3. quoting In the Matter of Onyx Environmental Services, Petition No. V-2005-l at 6-7 (February

1, 2006). The Petitioner concludes that the Administrator must object to the Columbia permit

because. among other things, it omits applicable PSD requirements and a schedule of compliance

to ensure compliance with applicable PSI) requirements.

The Petitioner claims that PSD is an applicable requirement thr the Colombia plant

because. in 2006. WPL, the owners and operators of the facility, commenced construction of a

project to replace the economizer, final superheater. and related components on Unit I. According

to the Petitioner, WPL estimated in its application to the Public Service Commission of Wisconsin

PSCW) that the cost of the project would be S 18.9 million. Petition at 3. The Petitioner alleges

that both WPLs application to the PSCW and the PSCW’s response to the application identify the

need to regain lost operating time as the purpose for the project. Petition at 4. The Petitioner

asserts that WDNR concurred that the purpose of the project was to regain lost operating time

attributable to the economizer and superheater sections of the boiler, Id. Based upon the WDNR

analysis ot the company’s data, the Petitioner alleges that the permittec expects Unit I to regain

35.075 hours annually as a result of the project. The Petitionerasserts that, multiplied by the

assumed emission rate, this would result in a 61 ton per year increase in sulfur dioxide (SO2), an

increase that exceeds the threshold for a “major moditication.” Petition at 4-5. However, the

Petitioner states that WPL’s calculations result in an increase ol only 39 tons per year. Petition at

6, citing August 30. 2005 letter from Steve Jackson WPL. to Steve I)unn, \VDNR (Jackson letter).

The Petitioner alleges that this conclusion is based on an impermissible interpretation of law

“whereby a projected significant increase can be ignored and, instead, a Ccilitv can use confirmed-

actual emissions to reevaluate emission increases aher the project.” Petition at 6. The Petitioner

concludes that this is an erroneous interpretation of law, and, thus, the Administrator must object

to the permit. Id.
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A. The Fcontmtier/Superheater Project on Unit I

I he Petitioner provides a summary of the PSI) program and itS history, and claims thatthe PSI) program requirements. including permitting, BACT. and emission impact analysis. arc“applkable requirements” tor purposes of title V for each ficiiity that undergoes a “majorrnoditcation.’ Petition at 6-7, citing 42 LS.C. § 7475(a). 7479; Wis. Admin. Code NR405.07. 405.09, 405.1!, 405.13-405.15. Fhe Petitioner asserts that the economizer/superheaterreplacement was a major modification because it was a physical change which. under the correctinteI]retatian of’ the law, resulted in a projected significant increase in SO emissions, evenassuming all of W[)NR’s tiictual assumptions are true. Petition at 7—8.

Consistent with EPAs implementing regulations and the Act, Wisconsin’s SIP, Wis.Admin. Code NR 405.02(21 )(h)(2)(i) (2006) defined major modification” as “any physicalchange in or change in the method of operation of a major stationary source that would result in asignificant net emissions increase ot’any air contaminant subject to regulation under the act.”Accordingly. fir a major modification to occur there muSt he (1) a physical change and (2) asignificant net emissions increase.

I. Physical Change

‘l’he Petitioner claims that the term phvsical change” is very broad. According toPetitioner, Congress intended that any physical changeS’ trigger the PSI) program, and intendedthe term to have an expansive meaning. Petition at 8, citing J\eW York v. EPA. 443 F.3d 880,885-87 (D.C. Cir 2006), Vew York v. EPA, 413 F.3d 3, 40-42 (I).C. cir. 2005): Wiscon.sin1*cirtc Power (.0. v. Reilly. 893 F.2d 901, 90; (7th Cir. 1990): September 9. 1988 memorandum“Applicability of Prevention of Significant Deieroration (PSI)) and New Source PerlbrmanceStandards (NSPS) Requirements to the Wisconsin Electric Poer Company (WEPCO) PortWashington Life Extension Project 3.” The Petitioner contends that the economizer/superheaterreplacement project was unquestionably a “physical change” because the components are Largeand took many weeks and miii ions of dollars to replace. Petition at 8—9.

Res p0 nse

[he air emissions at the Columbia plant re governed by the Wisconsin SIP-approvedPSI) program. The \Visconsin PSI) program applicable at the time of WDNR’s applicabilitydetermination and the 2006 project was appro.ed by EPA on May 27, 199Q (64 Fed. Reg.
28745), and does not tnclude later federal chanes, “Reform,” to the NSR major sourceregulations.

There is not a genuine Jispute on the issue of whether the 2006 replacement of theeconomizer/superheater was a ‘phvsical change.” WDN.R does not suggest that WPL claimedthat this project was not a ph sa.;al change to the Columbia plant. Instead, WITh in effectacknowledged a phvscal change by seeking a reeulatory exemption under Wisconsin’s SIP fromPSI.) construction permit requirements for the proposed change. The October 12, 2005 permit
exemption letter from Roger Er:tz, WDNR. to Steve Jackson. Alliant Energy (Fritz E..euer>



approved WPL’s request to exempt th project from permi.in requirements by allowing WPL
to purportedly nianag its emissions to avoi a sigmilcarit net emissions increase.

2. Fmission Increase

a. State failed to properly apply the applicable legal test

The Petitioner further alleges that the economizer/superheater replacement would result
in a si.tnificant net emission increase under the correct [egHl test. l’he Petitioner asserts that,
historically, to dctcrnine if a physical change results in a “signilicant net emissions increase”
under the Vvisconstn SIP, a source’s actual emissions generally were compared to its potential to

emit. Petition at 9. citing to Wis, Admin. Code R 405.02(1), 24)(a)1 (1988 ) Puerto Ricati

(elnefli (‘o. Inc. v, (IS EP.I, S89 F.2d 292. 296 Cir. I 989) (some cites omitted). I lowever.
Petitioner asserts, an electric utility steam generating unit, like the Columbia facility at issue
here, has the option to compare its historic “actual” emissions to its lüture projected emissions.
based on EPA’s 1992 rulemaking known as the ‘WEPC() Rule.” Petition at 9-10, citing Wis.
Admin. Code § NR 405.02( l)d); US. v. ih,rphy Oil US’A, 143 F. Supp.2d 1054, 1104. The
Petitioner claims that the “actual-to-projected-actual” test is a procction of fluture emissions.
Petition at 10. Petitioner states that, under the WEPCO Rule and EPA’s December 3 1, 2002
rulemaking (67 Fed. keg. 80186) in which EPA expanded the option to use the WEPCO Rule
test to determine applicability for all types of facilities, an emission increase projection is based
on the number of hours the unit is projected to operate in the future, multiplied by the emission
rate. retition at 1 0. The Petitioner suggests in a footnote that WPL underestimated the
emissions from the project. Petition at 11. n. 3. The Petitioner states, however, that WPL’s own
ligures show that the tourly emissions rate for Unit 1, which is based on the emiSSion Units
operational capabilities following the change. is 3481.5 lb/hr (4985 MMBtu/hour*0.6984 lb

S02/MMBtu). Petition at 11, citing Jackson Letter, Attachment I. The Petitioner calculates that,

multiplied by the projected level of utilization attributable to the physical change, as required by

the actua1-to-proected-actual test, or 35.075 hours’vear in this case. the resulting projected
increase in SO2 is greater than 61 tons per year. which is a significant net emissions increase.

Petition at 11 . The Petitioner claims that this method of calculating a significant increase — a

projection based upon regained operation hours multiplied by the hourly emission rate - i’ the

same calculation EPA has used in numerous cases. Petition at Ii, citing United States v. Ohio

Edison (‘a.. 276 F. Supp.2d 829. 869-75 (S.D. Ohio 2003); In re Tennessee Valley Authority,

OE.A.D. 357. 439-52(EAB 2000).

The Petitioner alleges that WDNR diLl not determine PSI) applicability based on the

acwal-to-projected-aciual test. According to Petitioner. WDNR instead accepted WPL’s
interpretation of the law, which allowed \VPL to ignore the projected significant increase,

construct, and then determine PSI) applicability, based on contimed postproject emissions. Id.

Petitioner claims that WPL stated in a footr.te to its 39 ton/year emission increase projection

that “[p]lant operations will he managed to ensure future Emissions are not exceeded above Past

\twiI crnissions plu% significant thrcshold Iktttion at 11 quoting Jackson lcttcr Attachmcnt

1, u.S. Petitioner asserts that this is an inctrrecL interpretation of law. as it noted in its comments

on the draft permit, Petition at 11.

Petitioner claims that this number is also too low. tf[iofl il I 1, n. 4,



The Petitioner further claims that %VI)NR diii not respond substantively to its comments.Petitiener states that WDNR refised to revLsil the prior interpretation of law, stating in itsResponse to Comments that “Sierra ClubIanot provided a sufficient basis for the Departmentto reexamine these previous exemptions or to require prevention of significant deterioration(P50) permitting at this time.” Petition at 12, quoting WDNR’s Response to Comments at 2.The Petitioner states that WDNWs response is “wrong and insufficient,” and, thus, theAdministrator must object. The Petitiancralleges that the WEPCO Rule di4 not provide that autility opting into the actual-to-projected-aptual tçst “could ignore projected significantincrease and avoid PSD applicability based upon a promise to tae actual-to-confirmed-actualpost-project emissions to show no increase,” but lather that the WEPCO Rule requires that asource first project that the change will not result in a significEnt increase, and then keep recordsto prevent “under-projecting.” Petition at 12, citing 57 Fed. Reg.. 32314, 32325 (July 21, 1992).The Petitioner claims that EPA expressly stated that the intent of the “backstop” recordkeepingand reporting provision was to “confirm the utility’s initial projections rather than annuallyrevisiting the issue of NSR applicability.” Id. at 12. (Emphasis in original.) Petitioner furtherasserts that an “actual-to-confinned-actual” test has been rejected by EPA and every court toconsider it Petition at 13, citing US. v. SIGECO, 2002 WI. 1629817 (S.D. lnd. 2002); UnitedStates v. Cinergy Corp., 2005 U.S. Dist. 1.EXIS 28755; United States v. Ohio Edison Co., 276F. Supp.2d 829 (S.D. Ohio 2003): bricfs and other documents filed by the United States in US.v. Lmnergy Corp., and US ie. Duke Energy flwp. The Petitioner concludes that WDNR’sacceptance of WPL’s wft and see approach” for detennining PSD applicability is unlawful,and that the Administrator must object to the permit Petition at 14.

The Petitioner claims that WDNR’s analysis is especially concerning becaLise there is noexplanation for WPL’s projection of a 39 ton per year Increase in SO, The Petitioner states that,although WPL. asserts that it will4manage” the Columbia facility’s operations to prevent anincrease of SOz greater than 39 tons per year, WPL has not indicated that it will manage otherpollutants, such as carbon monoxide, nitrogen osides — particulate matter, for which WPLpredicts emission incràases. Petition at 14. The Petitioner claims that there arc no post-
combustion pollution controls for SO3 at the Columbia Ibtility Unit I and emissions for allpollutants are directly correlated to total hours of ortra4oh! Petition at 14. citing Jackson letter.Attachment I. The Petitioner states that WPL.’s assertion that it will attempt to “manage”
emissions post-project to limit incteases in SO1 conflicts with its projection of increases for theother pollutants. and concludes that this incongruity reinforces why EPA should not countenanceWDNR’s and WPL’s reliance on the “actual-to-tonflrmc4-actual” for SO. Petition at 14.

Response
:‘.

EPA grants the petition on this issue and finds that WDNR misapplied the regulatory
standard for determining whether the replacement oldie economizer/superheater in 2006
resulted in a significant net emission increase. As discussed below, we further conclude the
W1)NR improperly allowed the facility to rely ona post-change.einission level that was not
consistent with “normal source operations” and that WDNR improperly allowed the source to
rely upon certain exceptions noted beIow

.7



WDNR based its decision that the PSD requirements were not applicable to the Columbia
iilant on a misapplication of the regulatory standard for determining whether there was a
sgntficant emissions increase, arid as a result improperly considered whether there was a
significant net emissions increase. Under the applicable SIP provisions, a determination of
hethcr a project results iii a significant emissions increase is examined by comparing pre
chane.c actual emissions ith a projection of post change emissions. As Petitioner does not
dispute the caiculation of pre-change emissions, the gravamen of Petitioner’s argument is that
W1)NR used an improper legal standard to measure the post-project emissions from the
replacement of the economizer/superheater in 2006. Petition at 2.

‘(he then-applicable Wisconsin SIP provision for projecting actual emissions oI’electric
utility facilities afier a physical change is set brth in Wis. Admin. Code NR 405,02(1 )(d)(2006).
That provision states the following:

For an electric utility steam generating unit, other than a new unit or the replacement of’
an existing unit, actual emissions of the unit following the physical or operational change
shall equal the representative actual annual emissions of the unit, provided the source
owner or operator maintains and submits to the department, on an annual basis for a
period of 5 years from the date the unit resumes regular operation. information
demonstrating that the physical or operational change did not result in an emissions
increase. A longer period, not to exceed 10 years. may be required by the department if
the department determines such a period to he more representative of normal source post-
change operations.

NR 405.02(1 )(d)(2006).

WDNR seeks to justify its approach for assessing post-project emissions for the project in
the October 12, 2005 permit exemption letter from Roger Fritz at WDNR to Steve Jackson. In
this letter, WDNR stated that as long as the facility would be operated in a way that would not
result in a significant net emissions increase, the project would not be a major modification, and
would not requirea construction permit under ch. NR 405. Wis. Adnu. Code.” Fritz Letter at 2.
WDNR further stated that “projected future emissions would be limited by the applicant for
nitrogen oxides and sulfur dioxide to below the sum olpast actual emissions plus the
significance threshold”. Id. at 2. Although the significance threshold lbr SO2 was 40 tpy, and the
facility in fact projected a 61 ton increase in SO2 due to regained operating hours. WDNR
explained that “the applicant would limit operations to keep emissions below this level for the
live-year period Ibilowing the project.” Id. at 2. Based on this faulty analysis that ignored the
projccwd post-project emissions. WDNR excluded the project from PSD.

As noted above, the applicable provision for computing post-change emissions requires

2 Actual emissions” were detined under the Wisconsin SIP. Wis.Admin. Code NR 405 02(l)(2tJO6) as ‘the actual
rate oF emissions of a air contaminant from an emissions unit, as determined in accordance with paragraphs(a)
through (dt.” Wis.Admin. (‘ode R 40502(1 ;(ajt2006)provides a method for calculating pre-project actual
emissions. Under this regulation, actual emissions before a project “siall equal the average rate, in tons pr year. at
which the unitactually emitted the pollutant during a two—year period which precedes the pricular date und . iich
is representative of normal source operation.

8



ilut tt-..v he teprese11tatic actual annual mssions,” \Vis. .\imin. (‘ode N,ER 405.02( I ii d)
(2’ U6 >. Absent horn Wl)\ Rs approach of pcr ;tiin post—!’r9eet emissions management as a

av k a old PSI), is an e<plaratiun ot l:o orovJing lr a nod of live years in which a
tacilit riitictallv limits its emissions, and monn rs to sta\ helow the signi licance ihreshold, is
consistent with this rcqwrcnlent.

indeed, the live years in which the facfil has aerca mtormally to constrain it emissionsand report post-chane emissions data appears directed at aiigmng with the post projectrecordLeeping requirement in N R 405.02(1 (d) 2O°6>; but this five sear window does not by its
terms establish a ‘indo in which. ii’ a lu.ilit’. arti iieially unstrains its emissions, it avoids
N N R. Since this artificial emission limit could not he considered ‘reprcseritatie actual annual
a o:is ot th unit to1loving th. phsual c1 1) ised thc. wrong rncthodolo ‘s br
measuring post—project emission increases lbr an Jectric utility steam generating unit.
:\ecirdingly . Wl)NR misapplied its lP standard by using an artificial emission limit rather than
he “representative actual annual emissions 01 the unit” following the physical change. he useof this artiticial ernisfion standard was inconsistent with \\ is. Admin. Code NR

405.)2t, I ‘ud)(2(0t).

WDNR’s use of an improper standard for projectiitu actual emissions from the proeet
chan!e also prevented it from properl determinina hether the physical change would result in
cieiulicant net cmis.:in increase. Wis. .‘\dmin. (‘ode NR 405.0224)(a)(2O06) defines a “net
emissions increase” as “the amount by which the sum of the ofloing exceeds iero: I Any
increase in actual emissions from a particular physical change or change in the method of
operation at a stationary source. 2. Any other increases and decreases in actual emissions at the
sotiree that are contemporaneous with the particutar chanie and are otherise creditable.”
\V[)NR did not do a proper applicability dctennination hcause it misapplied the PSI) standard
for deterniining actual emissions from the proposed physical change. As a result, Wl)N R
mnropcrlv concluded that the phstcal change did not result m a major modification that

trieeered PSI) permitting requirements.

\VDNR also improperly relied on certain minor source permittingexemptions to justify
its ocrmittlng decision. More specifically. WDNR found two additional grounds for excluding
the project in 2005 iroin PSI) permit requirements under Wis. Adm. (‘ode seclions NR•()4 41(c) — Increase in hours of eneraton and N R 406.04(4 h Other changes. Frit Letter
at 2 An “increase in tours of operation” ts not considered a modification under Wis. Acim. Code
‘. R .d).04(( 4(e) 2006) if:

I . Ihe increase is not prohibited by any permit. plan approval or special order apiicable
to the source.

.. ‘l’he increase vill not cause or exaccrtut: the \ iohttion olan ambient air qualhv
standard or ambient air increment tif violate an emission limit.

rthcr. \Vis. Adm. (‘ode NR 406.0-04 (h) (2’ tOut pro\ ides an exemption for a “change’ that
neet all of the follu.vmnu con(lillons:



1. The change is not prohibited by any permit, plan approval or special order applicable
to the source. V

2. The change is exempt under sub: (I). or the increased cmissions due to the change do
not exceed the maximum theoretical emission levels specified in sub. (2) (b). (c). (cm).
(d) and (f’.

V 3. The change does not trigger a requirement under section lii or 112 of the Act, 42
V

V U.S.C. 74l1 or 7412,

By the terms of Wis. Adm. Code NR 406.04. these exemptions are not applicable where
the project constitutes a major moditication. See Wis. Adm. Code NR 406.04 (“This section
does not provide an exemption from construction permit requirements lbr a source that is
required to obtain a permit under ch. NR 405”). Since WI)NR has failed to show that the project
was not a major modification under \Vis. Adm. Code NR 405 (21)(2005) these exemptions do
not apply.3 WDNR does not offer a reasoned analysis sufficient to justify its PSD permitting
decision. WDNR has simply misapplied its standard for determining the applicability of’ its SIP-
approved PSD permit requirements.

WDNR must reevaluate the physical change in light of the correct PSD standards for
determining actual emissions from the physical change at an electric utility steam generating
unit. ‘l’he WDNR must also do a proper applicability determination based on the correct post-
project emissions standard, and dearly explain its analysis in the permit record. [1 WDNR
concludes that the physical change, in fact, resulted in a significant net emissions increase for
SO2, WDNR must require WPL to obtain a PSI) permit for the modification and will have to
make appropriate changes to the source’s title V permit and the permit record.

Further. EPA finds that WDNR failed to adequately respond to significant comments
concerning whether PSD was triggered by the 2006 physical change. EPA has concluded that
WDNR used the incorrect standard to determine PSD applicability. WDNR must reexamine its
decision in light of the correct standard under itsPSD regulations as discussed above and make
appropriate changes to its permit and Permit record. The failure ot’ WDNR to respond to
comments may have resulted in a flaw in the permit regarding PSI) requirements.

b. State must address factual allegations regarding underestimation of post-change
actual emissions

The Petitioner alleges that, in addition toWDNR’s erroneous legal interpretation of the

WEPCO Rule, WDNR also ignored evidence that the Petitioner supplied in its public comments
regarding the estimate of the emissions increases attrihutabteto the economizer/superheater
project. Petition at H, citing Sierra Clubeomments at 14-18. Petitioner states that WPL
projected and W[)NR accepted future emissions based on the emissiun rate multiplied by the

maximum heat rate and the regained hours of operation. Petition at 15, citing Jackson letter,

While there is a PSD cemption iclated to an increase in hours of operation or ruduction rate this exemption does

not apply if n was caused or as enabled by an independent phica1 dange .V,e. Ern’ironmen!tx1Dt’t.’nse i’. Duke

Lnr Corp.. 549 U.S. 561, 580.

10



Attachment 1. The Petitioner alicues that a review of data osted on hPA’s Acid Rain [)atahase
from the Columbia continuous emissions monitor (CEM) tor January 2003 through 1)eccmher2004 shows that the average hourly heat input ft-ir that period was 5.357.7.MM[hu/hour. rather
than 4,Y5 MMBtwhour, as WPL had represented. Petition at 15, citing Sierra Club commentsat 16. The Petitioner asserts that \VDNR responded to the comment by stating that “Sierra (‘tub
has not provided a sufliciem basis tr the [)cpartmem to reexamine these previous
exemptiens...” to the PSI) permitting requirements. Petition at 16. quoting WDNR Response to
Comments at 2. PetitToner asserts that a meaningful response to comments requires more, and
that W[)NR cannot refuse to look at data. Petition at 15. Further. Petitioner alleges that the
exemption determination was not publicly noticed, and the public was gien no opportunity to
comment on it. Petition at 15-16. Petitioner asserts that WDNR’s refusal during the title V
permitting process to reexamine a determination it made wuhout notice and comment would
negate the opportunity for notice and comment on title V permits. Petition at 16. The Petitioner
claims that, if allowed by EPA. this practice would invite WDNR to make “oil-permit
determinations,” then refuse to reexamine them during the title V permit process. Id. The
Petitioner concludes that EPA must object and require that WDNR provide a meaningful
response to the Sierra Club’s comments. The Petitioner further claims that the Administrator
must object because the fiicts show that the CEMs data demonstrates that the average heat rate
for Columbia Unit I is much higher than assumed by WDNR. Id.

The Petitioner further alleges that WPL’s projected increase in hours of operation
attributable to the economizer/superheater replacement project for purposes of PSD permitting
was “vastly different than the number of hours WPL told the PSCW when attempting to justify
the economic benefit of the modi1ication.’ Petition at 16, citing Sierra Club comments at 16-17.
I’he Petitioner states that “WPL told the PSCW that it suffered 3 tube failures in 2003 and 2 tube
failures in 2004, and that the average tube failure forced outage lasted 7515 hours.” Petition at
16, citing WPL’s application to the PSCW at I . 1’he Petitioner asserts that this data would
suggest to the PSCW that the project would allow the unit to regain 1 88.75 hours annually, rather
than the 30.075 reported to Wi)NR. Petition at 16. Petitioner Further states that publicly
available information from the Generation A’vailability Data System also indicates that WPL’s
30.075 hours/year representation omitted an outage in May 2004, Petition at 16, citing Sierra
Club comments at 17.

The Petitioner claims that WDNR’s response to these comments was to say that \VDNR
“did not have a sufticient basis’ to reexamine its prior exemption determination.” Petition at 16.
The Petitioner concludes that WI)NR is required to provide a meaningful response to these
comments. Petition at 16—17, citing In re Midwest 6eneration. tic, iaukegan Generation
Station, Petition No. V—2004—5 (September 22. 2005) (MitIu’esi Generation Waukc’gan): In re
(‘onsolicluted Edison Co. Hudson Ai’e. (len. Sarion, Petition No. 11—2002—10 (September 20.
20031.

‘I’he Petitioner claims further that the Sierra Club comments showed that. if the pre
project baseline emissions were calculated fur the 24 months immediately preceding the
economizer!supcrheater replacement project, us the Petitioner asserts the Wisconsin SIP
presumes, the number ol regained hours of operation from the project would he 1 67.50 ratner

EPA believes the proper cite to the PSCW application should be to page 12.
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than 3u.075 hours. Petition at 1 7. citng Sierra Club comments at 17-18; Wis. Admin. Code
NR 405.02(1 )(a) (2004). ‘l’he Petitioner aHeges that WDNR. again, refused to reconsider its

“prior off-permit non—applicability determination.” Petition at 1 7. Tlic Petitioner claims that this
response. which “was effectively a refusal to consider the comment,” is insufficient and that the
Administrator must object. Id.

The Petitioner alleges that a title V permit “must assurcfj compliance b the source with
all applicable requirements.” Petition at 17, quoting section 504(a of the CAA. (Some cites
omitted.) l’he Petitioner further asserts that “applicable requirements” include “requirements
containcd in preconstruction permits and the requirement to obtain preconstruction permits.
comply iih BACT, arid undertake air impact analysis.” Petition at 17. citing 40 C.F.R. 70.2
Wis. Stat. 285.64(1); Wis. Admin. Code § NR 400)2(26). ‘[he Petitioner asserts that PSD
requirements are applicable requirements tor Columbia Unit I. and WDNR’s failure to assure
compliance with PSI) was based on erroneous data. Petitioner ti.irthcr claims that WI)NR’s
anal yss assumed an erroneous heat input fbr Unit 1, as well as underestiniatin the regained
hours of operation attributable to the economizer/superheater replacement proiect. Petition at
17-18. The Petitioner claims that the permit’s failure to assure compliance with PSD
requirements results in unreviewed emission increases and a failure to ensure BACT emission

limits arc met, and concludes that the .&dininistrator must object. Petition at 1 5.

Response

EPA linds that WDNR failed to adequately respond to significant comments concerning
whether PSD was triggered by the 2006 physical change. The failure ofWDNR to respond to
comments may have resulted in a flawin the permit regarding PS[) requirements.

In its reevaluation, WDNR mus.t consider and address Petitioner’s assertions regarding
underestimated emissions increases attributable to the project. For example. WDNR should
address and resolve Petitioner’s assertion of an apparent conflict related to calculations ot’the

hourly heat input and the estimate of regained hours of operation due to the physical change.

II. Compliance Schedule

The Petitioner asserts that every title V permit rnust disclose all applicable requirements

and any violations at the facility.” Petition at 18, citing section 503(b) of the CAA: 40 C.F.R.

§ 70.5c)(4)(i), (5), (8); Wis. Admin. Code NR 407.05(4)(h). The..Petitioner further claims
that, for applicable requirements fbr which the source is not in compliance at the time of permit
issuance the. source s application must pros ide a narraiie desLrlptlon ot ho tt e source intcnds

to come into compliance with the requirements. Petition at 18. citing section 503(b) ot the (.‘AA;

40 ( FR 70 5i,c)t,8-(Q) Wis \dmin ( ode NR 407 05i4’(h)2 t. , Midwc’.t Genctation -

Vvaukcgan at 4 I he Pctmoner states that thc application must propose a comiiancc schcdulc

br ari applic iblc requlrcment ith 4nleh thc sourcc is not m compliance Ptition at iS citing

40 ( I- R 70 5(c)(8,t(ui) Wis Admin ( odc ?R 407 05(4)(h)2 . I hc lktitioncr turthir

claims that, if any statement in the application was incorrect, or if the applicafu’n omits relevant

[‘acts, ineludiiig the ttet that a facility is not iii compliance, the applicant has an onong duty to

supplement and correct the application. Petition at i g, citinLi 40 C.i.R. 705 hi: \Vis. Admin
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Code NR 407.05(9). [he Petitioner states that the final title V permit must contain acnmpl.ance schedule ior an requirements with which the faeiity is not in compliance at thetime of permit issuance. Petition at 18, citing section 504t.a) of the CAA: 40 C.F.R. 70.6(a).(c).

[he Petitioner quotes at length from its comments on the draft permit. in which it set outdata ibm the “most recent” excess emission reports which, Petitioner alleges, confirm thatColumbia has “unaddrcssed. continuing opacity violations” from 2007 and 2008. Petition at I 8-19. ‘l’he Petitioner claims that it had attached to its comments the excess emissions reports,“signed by the company attesting to the accuracy, showing these ongoing violations.” PetlOon atI 9. citing to Columbia’s excess emission report fbr opacity. The Petitioner aLleges that WDNRagreed that thcc were violations at Columbia. hut that it refused to impose a complianceschedule because it believed that “the duration of the exceedance is not significant enough towarrant a compliance plant Islet in the current permit rcncv.Ld,” based upon a guidance documentibm EPA regarding enlbrccmcnt act;ons for high priority volations. Petition at 19-20, quotingWDNR Response to (‘ornments at 2-3. [bc Petitioner claims that this was not a case in whichWI)NR determined that the excess emission reports were insufficient to demonstrate noncompliance, or where the Petitioner is asking the State or EPA to made a finding of violationwhere the “violations are contested by both the permitting authority and the source.” Petition at20 (cites omitted). Rather, Petitioner asserts. WDNR determined that there were violations atColumbia but nevertheless relied upon E1’\ guidance. ihe I;nwly andAppropriue (T&A)
Enforcemem Response to High Priority 1 iolanons (liP Vv. [igure 4-4 (OECA June 23, 1995)(JTPV Guidance), to determine that, despite the violations, no compliance schedule was required.Petition at 20. The Petitioner claims that the result of WD\ R’s interpretation is “to confine therequirement of a compliance schedule in 42 U.S.C. § 766 kta) and 40 C.F.R. § 70.5(c)(8)(iii) toIligh Priority violations under EPA Guidance.” Petition at 20. The Petitioner states that WDNR“suggests that only violations meeting the definition of a I iih Priority violation or [WV under
EPA Guidance” require a compliance schedule in the Part 70 permit. Petition at 20. citing
WDNR Response to Comments at 2. Petitioner asserts that \VDNR misinterprets the law:
neither title V nor Part 70 conditions the requirement of a compliance schedule on a
“significance” threshold. Petition at 20. The Petitioner claims that, based on the plain language
of section 504(a) of’ the CAA, as well as 40 C.F.R. § 70.6(1). “a schedule of compliance is
required in each permit.” Petition at 21. [he Petitioner concludes that, since WDNR agrees that
Columbia is not complying with opacity limits at all times, a compliance schedule is mandatory,
and WDNR’s failure to include one in the permit requires that the Administrator object. Petition
at 22.

The Petitioner asserts that the Administrator has objected previously, based on a petition
that raised a similar issue. The Petitioner states that Sierra Club had petitioned the Administrator
to object to a title V permit. issued to the ‘[VA Gal latin Power Plant, which allowed the facility
to rely on emission reports to certifying compliance with opacity limits, despite the fact that the
emission reports showed violations of the opacity standard up to 2% of operating time.
According to the Petitioner, in that case, a state regulatione\ernpted fticilities violating the
opacity limit less than 2% of the time from immediate enforcement actions, and, based on that
regulation, the title V permit allowed reports showing violaHons up to 2% ot the time to he
“prima facie evidence of compliance.” Petition at 22, citint in re TVJ Gulicitin Power PltaU.
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Petition No. IV—2003—4 (July 29. 2004) (Ti’A (lullutin) at 4—8. The Petitioner claims that hPA

objected to the permit because the exception br up to 2% ot operating time contradicted the
applicable standard in the SIP. id. The Petitioner concludes that, although FPA’s objection in

the iLl Gal/attn petition was based on 40 C.F.l{. § 70.6(c)( I), the holding applies here:
exemptions liom opacity limits based on enforcement policies that are not included in the

approved SiP arc not a lahil basis br omitting applicable Part 70 requirements. Id.

The Petitioner further claims that the IIPV criteria to which WDNR cited were not

intended fhr title V permitting, and asserts that violations that do not constitute HPVs are not

considered compliance with the law. Id. The Petitioner states that the IIPV Guidance is
intended to “prioritize violations for enforcement purposes,’ and not to redefine what constitutes

a violation.’ Petition at 22-23. quoting I IPV Guidance at 1—I. The Petitioner claims that the

I TPV Guidance emphasizes that it should not he read as excusing violations. Petition at 23.

citing I WV Guidance at 1- I. The Petitioner states that the TPV Guidance directs that it “cannot

he used to establish new standards or limits, are not binding on any party, and cannot be relied

upon to create any rights enforceable by any party.” Petition at 23, quoting l-IPV Guidance at A

I. The Petitioner concludes that the HPV Guidance does not define a violation, but prioritizes

which violations will receive the most attention when spending limited civil and criminal

entbrcement resources. Petition at 23. The Petitioner asserts that WDNR. should be well

aware” that the guidance does not re-write the regulations that establish standards. The

Petitioner quotes extensively from a September 6, 2005 letter, in which the Wisconsin Attorney

General stated “there is no ‘minor violations’ exception in the law, and that violations of the law,

no matter how seemingly ‘minor’ in effect. do and should have enforcement consequences

commensurate with those violations.” Petition at 23-24, quoting September 6, 2005 Wisconsin

Attorney General letter. The Petitioner claims that WDNR’s “decision to sanction excess

opacity emissions” conflicts with the CAA, Part 70, and EPA’s prior decisions, as well as the

State Attorney General’s interpretation of the law and guidance. The Petitioner concludes the

Administrator must object to the Columbia title V permit and require WDNR to reissue the

permit with a compliance schedule that brings the plant into compliance with visible emission

limits, consistent with 40 C.F.R. 70.5(c)(8).

Response

EPA’s regulations require a compliance schedule tbr “sources that are not in

compliance with all applicable requirements at the time of permit issuance.” 40 C.F.R. §
70 5(c)(8)(in)(C) ‘,te ilso 40 C F R 706(c)() EPA finds that Petiuoncr has not

demonstrated noncompliance at the time of permit issuance necessitating a compliance schedule.

Although Petitioner submitted opacity reports showing emissions in excess of the opacity

standard, Petitioner’s reference to these reports does not demonstrate that the source’s

exceedances of the opacity standard were violations, or that the source was in non-compliance at

the time of permit issuance necessitating a compliance schedule. EPA notes that not all

exceedances necessarily constitute violations ot the opacity standards. The Wisconsin SIP

contains certain exceptions from the opacity standard. See NR 431 .05. Further. WDNR

t’eviwed these emission reports md determined the exceedances were “not significant enough to

warrant a compliance plan in the current permit renewal.” Response to comments at 2.
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(‘ontrarv to Petitioner’s assertion, it is not clear Irom WDNR’s response to commentthat the State acuall found that the source was in violation of opacity requirements at the time
ol’ permit issuance. I he Petitioner makes much ol the fact that the State detennined that the
exceedances would not trigger the high priority cniarcernent policy. EPA does not believe that
the State’s discussion of the high priorny enlrcement policy constituted a finding that the source
was in violation ot opacity requirements at the time of permit issuance. EPA notes that if a
permitting authority determines that a source is in violation of a requirement at the time of permit
issuance, it would not he appropriate for the permitting authority to simply refer to an
enforcement policy to determine that no compliance schedule is necessary. But here the State
did not expressly find violations at the of permit issuance necessitating a compliance schedule.
See (‘iilzcns Agiins Ruining the Efrn’ironmL’m v. EPA, 535 1.3d 670 (7th Cir. 2008) (upholding
EPA’s decisions denying petitions to object to several title V permits issued by the Illinois
Environmental Protection Agency to Midwest Generation. md finding that, in light of the strict
time lines for title V permit processing and review, the complementary enforcement authorities
under the Act, the fact that the sources had certified compliance, and the State’s review of the
data, it was reasonable for EPA to determine that petitioners had not made the requisite
demonstration under CAi\ section 505(h)(2) that the permit was not in compliance with the Act).

ihe Petitioner also argues that:

The Administrator has objected previously based on a petition raising a similar issue. In
TEA GalLnin Power Plant, Petition IV-2003-4, Order at 4— 8 (EPA Adm’r July

29,2004). In the TEA Ga/latin case, Sierra Club petitioned the Administrator to object to
a Title V permit that allowed a facility to rely on emission reports to certify compliance
with opacity limits despite the fact that the emission reports showed violations of the
opacity standard up to 2% of operating time. IdA state regulation exempted facilities
violating the opacity limit less than 2% of’ the time from immediate enforcement actions
and, based on this regulation, the title V permit allowed reports showing violations up to
2% of the time to he ‘prima facia evidence of’ compliance.” Id. However, because the
exception [‘or up to 2% of operating time contradicted the applicable standard in the state
implementation plan. EPA objected. id. Although EPNs objection in the T4 Ga/latin
case was based on 40 C.F.R. § 70.6(c)(l’), the holding is equally applicable here-
exemptions from opacity limits based on enforcement policies that are not included in the
approved implementation plan are not a lawful basis for omitting applicable Part 70
requirements.

Petition at 22. Plainly, the TEl (Ia/latin matter has little relevance here. For example, unlike
lEA Ga/latin, the current petition does not invohe an allegation that the permit terms contradict
the applicable requirements regarding opacity In the present matter, the title V renewal permit
does not improperly excuse or exempt opacity exceedances up to 2% of the time or allow such to
be ‘prima flicia evidence of compliance. 1 hI

For the reasons noted above. I deny the Petition on this issue.
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HE. Part 2 Applic.tion for Cse-by-Casc MACT for Industrial Boilers

The Petitioner claims that Columbia is a major source of hazardous air pollutants under
section 112 of the Act, and that it contains an industrial boiler covered by 40 C.F.R. Part 63.
subpart 13. lable I. Petition at 25, citinto Sierra Club comments at 2728 The Petitioner
contends that, because the Circuit Court of Appeals for the District of Columbia (1).C. Circuit)
vacated the MACU for industrial boilers in Nail. Res Def Council v. EPA, 489 F.3d 1250 (D.C.
(‘ir. 2007), industrial boilers are subject to the “MACT Hammer” provision of 42 U.S.C.

§ 7412(j). Petition at 25-26. Thus, the Petitioner reasons, the requirement to apply for a limit
under section 112(j), Part 2 of the CAA applies to Columbia. Petition at 26, citing 40 C.F.R.

§ 63.52(e). The Petitioner states that it requested in its comments on the draft permit that
\VDNR “acknowledge that 112(j) and 30 C.F.R. § 63.50 -63.56 are applicable requirements.
and include a schedule of compliance requiring a MACT Part 2 application immediately, and a
revised title V permit within 18 months to incorporate a case-by-case limit.” Petition at 26,
citing Sierra Club comments at 31-32 (additionaL cites omitted). The Petitioner claims that
WI)NR refused, saying that [a1t this time there are nospecific enforceable requirements that we
can include in the operation permit, such as when an application under s. 1 12(I) needs to be
submitted.” Petition at 26. quoting WT)NR Response to Comments at 3. ‘l’he Petitioner asserts
that WDNR is incorrect, that the requirement to apply lr a limit under section 112(j) of the
CAA applies to Columbia. and that WDNR must include it in the Columbia permit. Petition at
26.

The Petitioner asserts that the case-by-case MACT iimit and the requirements to submit a
Part 2 application and obtain a case-by-case MACT limit are applicable requirements, and that
the Administrator must object because WDNR did not include either these applicable
requirements or a schedule of compliance in the Columbia permit. Petition at 27. The Petitioner
discusses at length why these requirements are “applicable rcquirements’ under 40 C.F.R.

§ 70.2. Id.

The Petitioner claims that 40 C.F.R. § 6352(e)(1) is an applicable requirement which
provides that ‘!eiach owner or operator who is required to submit to the permitting authority a
Part I MA Ci’ application ... must also submit to the permitting authority a timely Part 2 MACT
application lbr the same sources which meets the requirements of Sec. 63.53(b) ... no later than

ilie applicable date specified in Table I to the subpart (emphasis added).” Petition at 27, quoting
40 C.F.R. § 63.52(e)( 1). The Petitioner notes that WPL has submitted a Part I application ftr the
Columbia facility. Petition at 27. The Petitioner states that, in its comments on the draft permit.
the Sierra Club requested that WDNR acknowledge that 112(j) and 40 C.F.R. §* 63.50-63.56 are

applicable requirements, include a schedule of compliance requiring a MACT Part 2 application

immediately, and revise the Columbia title V permit within 1 8 months to incorporate a case-by-

case limit. The Petitioner asserts that, according to table I under 40 C.F.R. § 63.53(b). the

deadline to submit a Part 2 application was April 28, 2004. Id. The Petitioner concludes that the

Administrator must object because case-by-case MACT limits and the requirement to submit a
Part. 2 ipphicarion are applicable requirements that WDNR did not include in the permit. Petition

at 27-28. The Petitioner further states that Part 70 requires that each permit contain a compliance

schdulc consistcnt ili 40 ( I R 70 50)t8) Petit;on at 28 cIting 40 C r R 70 S0(8)

70.6(c)(3), The Petitioner asserts that the Administrator must also object because the Columbia
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permit does not contain a schedule of compliance to bring the thcility into compliance ith both
the obligation to submit a Part 2 applcation and the future obligation to comply with a cas—hy
case section 112(j) limit that will become etfc.tive during the ‘ive-year permit term. Petition at
28.

Rcponsc

In its July 9, 2008, Response to Comnents, WDNR stated:

Boilers and process heaters at major sources ot hazardous air pollutants were
subject to regulation wider 40 CER 63 Subpart DDDD[). %hich was vacated by
the DC. Circuit Court of Appeals (6!8/2007’. [‘he Department promulgated a
standard at ch. NR 462, Wjs.Adm. Code. which is eciuivalent to the vacated
boiler MACi’ at 41) CFR 63 Subpart E)[)DJ)l). The state rule was staved by
emergency order AM-38-07E and order AM-37-07. [he absence of the EPA
standard may trigger the requirements of’s. 11 2(j)(5) of the Clean Air Act which
generally requires affected facilities to submit a permit application for a case-by
case MACI’ determination under 40 CFR 63.52. The Department is waiting for
specific guidance from EPA on what must he done when a promulgated standard
is vacated by Me courts. At this time there are no specific enforceable
requirements taat we can include in the operation permit, such as when an
application under s. 112(1) needs to he submitted. Once a complete application
has been received, the 1)cpartrnent may revise the permit under s. NR 407.14.
\Vis. Adm. Code. to make the case-by-case MAC’r determination. A footnote
was added to the linal permit addressing the applicability of s. 112(j).

\VT)NR Response to Comments at 3.

\Vl)NR added a footnote to the final permit for Columbia regarding 112(j) hich sa1es:

‘I’he Department may revise this section under s. NR 407.14, Wis. Adm. Code, to
address additional requirements for hazardous air pollutant emissions as required
under section 112(j) of the Clean Air Act 142 U.S.C. 7412(1)1. Under s. 11 2(j)(2),
an affected facility is required to submit a permit application if EPA fails to
promulgate a standard for a source category (industrial boiler).

Columbia permit at 5.

Subsequent to responding to the Petitioner’s comments on Columbia permit P20 on July
0, 2003. WI)NR requested a 112(j) application from Columbia. On November 11, 2008, WDNR
notified potentially subject sources, including Columbia, via email, of their 112(j) obligations.
In the message, WDN R stated, “[ojne interpretation is that an application is due no later ihan 1 8
months alter the court vaeatur of the EPA standard for boilers and process heaters (i.e. due
1/27/2009).” WDN R received Columbia’s 11 2(j) Part 1 application on January 26. 2009, and its
Part 2 upplication 60 days later. on March 26, 2009.

The Peti.ioner claims that Part 70 requires that each permit contain a compliance

17



schedule consistent with 40 (ZF.R. § 70.5(c)(8). The Petitioner asserts that the Administrator

must object because the Columbia permit does nut contain a schedule of compliance to bring the

fa.tlit) into LomplIane with both the obligation to submit a Part 2 application and the obligation

to Lomplv with a case h-case s.tion 1 l2() limit that ill beLome e1fectie in the luturc. E’.n

assuming that Petitioners view of Columbia’sobiigation to submit a Part 2 application is

LorreLt hecaus. Columbia has already submitted its Part 2 application PLtitloncr s claim with

respect to this issu. is moot \\‘ith tepect to P.titionr’s claim that the permit s schedule of

.omp1i inc must addrcss the future obligation to otnpiy ‘ ith a cae-by-case section 11 2(j) limit,

I P\ notes that WDNt ould incorporate a 112(j) limit through a title ‘v permit amendment and

it is possible that compliance with any such limit will not be. required until after the current

permit term. Thus EPA denies the claim that the title V permit that is the subject of this petition

was required to address the 112(j) limit.

For the reasons discussed above, [deny the petition on this issue.

CONCLUSION

For the reasons set forth above, and pursuant to section 505(b)(2) of the Clean Air Act, I

am granting in part and denying in part the petition filed by David Bender on behalf of the Sierra

Club Because this permit has been issued, EPA or the permitting authority vi1l modify

terminate, or revoke and reissue the permit consistent with the procedures in 40 C.F.R. §
70 7(g)(4) or (5)(i) and (ii) and 70 8(d) WDNR shall have 90 days from receipt of this Order to

resolve the objections identified above and to terminate, modt±y or revoke and reissue the

Columbia title V renewal permit accordingly.

Dated: /

Administrator
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