May 3, 2001

(AR- 18J)

Thomas Ri go, Chief

Field Operations Section

Chi o Environnental Protection Agency
122 South Front Street

P. O Box 1049

Col unbus, Chio 43266-1049

Dear M. Rigo:

Thank you for the opportunity to respond to comrents received on
t he proposed changes to Chio Adm nistrative Code (OAC) 3745-77-01
whi ch would clarify when a unit woul d be considered insignificant
under Ohio’s Title V program In a March 28, 2001, electronic
mai |l to CGenevieve Dam co, you specifically requested the United
States Environnental Protection Agency’'s (USEPA) position on the
i ssues which Andrew Bergman, Porter, Wight, Mrris and Arthur,
raised to the Chio Environnmental Protection Agency (CEPA) on
March 1, 2001. M. Bergman represents the Chio Printing Industry
and the Chio Chem stry Technol ogy Council. This letter is a
response to your March 28, 2001, request.

CEPA is proposing to revise OQAC 3745-77-01(U)(3) and (MM to add
the term “uncontrolled potential to emt”. The termis being
added to clarify that controls should not be considered when
determ ni ng whether the emi ssions unit can be considered an
insignificant em ssion unit. M. Bergman argues that the use of
“uncontrolled potential to emt” creates a nore stringent
definition of potential to emt. M. Bergman further asserts
that these changes to OAC 3745-77 are in direct contradiction to
t he hol di ngs of Al abanma Power Conpany v. Costle, 636 F.2d 323
(D.C. Gr. 1979) and United States v. Louisiana-Pacific Corp.
682 F. Supp. 1141 (D. Col. 1988).

USEPA di sagrees with M. Bergman. The proposed revision to rule
3745-77-01(VU) nmakes clear that the term*“uncontrolled potenti al
to emt” applies only for evaluating whether or not an em ssions
unit is insignificant under Chio’'s Title V program The general
definition of “potential to emt” at rule 3745-77-01(BB)
continues to take into account all physical or permtted
constraints on operation. Therefore, OEPA is not creating a
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nore stringent definition of “potential to emt”, but is creating
a newtermfor a specific purpose. Wile M. Bergman is correct
in asserting that Al abama Power generally requires consideration
of controls in determ ning PTE, the use of “uncontrolled
potential to emt” in this context is consistent with Al abama
Power and Loui si ana-Pacific.

I n Al abana Power, the Court held that USEPA coul d exenpt de

m nimus situations fromthe clear mandate of a statute when
applying the literal terns of the statute would be “pointless
expenditures of effort.” 636 F.2d at 360. The Court noted that
the difference between a situation subject to a regulation and
one that truly is de mninus is one of degree, and that the
authority to provide for a de mninus exenption arises when the
“burdens of regulation yield a gain of trivial or no value.” |d.
By exenpting only those em ssions units that emt a small anount
of pollutants in the absence of controls, Onhio ensures that only
sources which are truly de mninus avoid regul ation under Title
V. In fact, the consideration of controls in determning

em ssions units that fall into the de m ninmus exenption could run
counter both to 40 CF. R 8 70.5(c) and the dictates of Al abana
Power .

For exanple, a well-controlled em ssion unit would nore than
likely be controlled because of requirenents inposed on the unit
by a Prevention of Significant Determ nation permt, New Source
Review permt, federal regulations or State rules. It is

preci sely these types of units for which the Title V permt is

i nt ended.

Wbul d one consider units that are major in and of thensel ves
(emtting over 100 tons per year) and are controlled by at |east
95% to be insignificant? Under M. Bergman’ s reasoning these
em ssion units would be considered insignificant. Cearly, this
scenari o denonstrates that considering controls when determ ning
whet her or not an em ssion unit is insignificant violates the
intent of the Cean Air Act and Part 70.
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It is our position that OEPA' s approach to this insignificant
em ssion unit issue is not contrary to Al abama Power and

Loui siana-Pacific. It is also our position that the definition
of “uncontrolled potential to emt” is not nore stringent than
“potential to emt” because they are two different terns. If you
have any questions or wish to discuss this issue further, please
call Genevieve Dam co, of ny staff, at (312) 353-4761

Sincerely yours,
/sl

Panel a Bl akl ey, Chi ef
Permts and Grants Section






