10/ 30/ 98

(AR 18J)

Robert F. Hbdanbosi, i ef

Dvision of Air Pollution Gontrol
Qhio Environnental Protection Agency
1800 VdterMark Drive

Gl unbus, Chio 43215- 1099

Dear M. Hodanbosi :

This letter is in response to your |letter dated Gctober 2, 1998, proposing the
option of expandi ng the credi bl e evidence boilerplate | anguage in your Title V
permts. | understand fromyour letter as well as conversations on

Septenber 22, 1998 and Gctober 7, 1998, that the regul ated conmunity in Chio
has concerns with the current |anguage and sone groups have verbal |y i nforned
you that they may appeal their Title Vpermt if the |anguage is not renoved.

It isthe Lhited Sates Environnental Protection Agency’ s (USEPA) position
that the general |anguage addressing the use of credible evidence i s necessary
to nake it clear that despite any other | anguage contained in the permt,

credi bl e evi dence can be used to show conpl i ance or nonconpl i ance wth
applicable requirenents. Permt provisions containing testing or nonitoring
requi renents sonetines represent instances where a regulated entity coul d
construe the | anguage to nean that the nethods for denonstrating conpl i ance
specified in the permt are the only nethods admssible to denonstrate
violation of the permt terns. It isinportant that Title V permts not |end
t hensel ves to this inproper construction.

It is asoinportant to note, however, that since its initial promulgation in
1992, part 70 has required sources certifying conpliance wth terns and
conditions in their operating permts to consider infornation other than data
fromreference test nethods in providing certifications that are true,
accurate and conplete. See, e.q., 40 GFR § 70.5(d) (requiring conpliance
certifications to be true, accurate, and conpl ete “ based on infornati on and
belief fornmed after reasonable inquiry”); 8 70.6(a)(3) (discussing required
noni toring, recordkeeping, and reporting in part 70 permts); 8 70.6(c)(5)
(1997) & 8 70.6(c)(5) (1998) (conpliance certification requirenents of part 70
before and after Conpliance Assurance Monitoring rule revisions to part 70);
see also 62 Fed. Reg. 8314, 8319-20 (Feb. 24, 1997). Therefore, prior to and
i ndependent of the credible evidence rul e and the concerns expressed by the
regul ated coomunity wth that rule, part 70 al ready required responsi bl e
officials to consider non-reference test data in certifying conpliance, and
part 70 permt terns nay not alter nor inpede that requirenent.
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Havi ng expl ai ned the i nportance of including the credi bl e evidence general

| anguage currently contained in the Title V permts the hi o Environnental
Protection Agency (CEPA) issues, USEPA does not believe that it is appropriate
toinclude in Title V permts the additional |anguage you propose in your
Qctober 2 letter. The background of this court decision does not bel ong in
Title Vpermts. The Title Vpermt is designed to include the requirenents
for the subject source, not the historical and | egal background for those
requirenents. In addition, the decision did not affect the validity of BPA's
Title Vregulations or any permts issued thereunder. However, neither the
credi bl e evidence rule nor the inclusion of general credible evidence | anguage
inaTtleVpermt waives the permttee’s right to challenge either the
credible evidence rule, or the admssibility or credibility of particul ar
evidence in individual adjudications. | believe the concerned parties you
nention in your letter are anare of the court decision and their rights
preserved in the ruling, and woul d have the opportunity to exercise those
rights if the appropriate situation arose. For the reasons |isted above, it
is USEPA s position that the nunerous requests for hearings before the
Drector of (EPA are unfounded.

| hope that this letter clarifies USHPA's position wth respect to the need
for credible evidence boilerplate | anguage and assi sts CGEPA wth any heari ngs
that may result fromthe issuance of Title V permits containing such | anguage.
If you have any questions regarding this letter, please contact Genevi eve
Damco, of ny staff, at (312) 353-4761.

S ncerely yours,
/sl

Cheryl L. Newton, Acting (hief
Ar Prograns Branch



