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I. JURISDICTION

1. This Administrative Settlement Agreement (“Settlement Agreement”) is
entered into pursuant to the authority vested in the Administrator of the U.S.
Environmental Protection Agency (“EPA™) by Section 122(h)(1) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended
(“CERCLA"), 42 US.C. § 9622(h)(1), which authority has been delegated to the
Regional Administrators of the EPA by EPA Delegation No. 14-14-D and redelegated to
Director of the Office of Environmental Cleanup in Region 10 of EPA by EPA
Delegation No. R10 14-14-D. This Settlement Agreement is also entered into pursuant to
the authority of the Attorney General of the United States to compromise and settle
claims of the United States.

2. This Settlement Agreement is made and entered into by EPA and Triangle
Park LLC (the “Settling Party”). The Settling Party consents to and will not contest the
authority of the United States to enter into this Settlement Agreement or to implement or
enforce its terms.

II. BACKGROUND

3. This Settlement Agreement concerns certain property located in Portland,
Multmomah County, Oregon, referred to in this Settlement Agreement as the Triangle
Park Site (as defined below), which is situated in the Portland Harbor Site (also as
defined below). Settling Party is the current owner of the Triangle Park Site. EPA

.alleges that the Triangle Park Site is a facility as defined by Section 101(9) of CERCLA,
42 US.C. § 9601(9).

‘4, The Triangle Park Site, or some portion thereof, has been used for industrial
purposes since 1900. Currently, approximately twenty structures remain on the Triangle
Park Site. The majority of the historic lumber, manufacturing, and ship building
structures have been removed from the Triangle Park Site. A pump-station is located on
the southern-most corner of the Triangle Park Site, and the below-ground pipeline passes
along the full southeast width of the Triangle Park Site. Substances detected in soils at
the Triangle Park Site include, but are not limited to: polychlorinated biphenyls (PCBs);
total petroleum hydrocarbons (TPH), volatile organic compounds (VOCs), including
naphthalene, xylenes, alkyl-substituted aromatics, methylene chloride and PCE; both
carcinogenic and non-carcinogenic polycyclic aromatic hydrocarbons (PAHs); antimony;
arsenic; cadmium; lead; chromium; nickel; copper; and zinc. Substances detected in
groundwater at the Triangle Park Site include, but are not limited to: TPH; PAHs; VOCs,
including chlorinated solvents, BTEX, 1,1-DCA, 1,1,1-TCA, PCE, 1,2, DCPA, c-1,2-
DCE, VC, chloromethane, benzene, and toluene; antimony; arsenic; beryllium;
chromium; copper; lead; nickel; and zinc. Substances detected in the river sediments
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include, but are not limited to: tributyl tin; arsenic, and PCBs. These substances are
“hazardous substances” within the meaning of CERCLA.

5. According to the Settling Party, it uses the moorage facilities within the DSL
Leased Property, defined below, to moor barges and other vessels.

6. The Settling Party has spent over $60,000 to investigate the Triangle Park Site
prior to its purchase, and has since paid $50,000 for sediment investigation in the
Portland Harbor. The Settling Party has also committed to spend an additional $750,000
of its own funds for investigation and remediation of the Triangle Park Site pursuant to a
Prospective Purchaser Agreement with Oregon DEQ, and has already spent over
$600,000 of that amount for those purposes.

7. Hazardous substances have been or are threatened to be released at or from the
Triangle Park Site.

8. On December 21, 2006, EPA entered into a Bona Fide Prospective Purchaser
Agreement and Order on Consent for Removal Action (Docket No. CERCLA-10-2007-
0027) (“BFPP Agreement”) with the University of Portland (“the University”) with
respect to the University’s planned acquisition of the Triangle Park Site (less and except
the DSL Lease and the DSL Leased Property, both as defined below) pursuant to an
Agreement for Purchase and Sale of Real Property (“the Original Purchase Agreement™)
dated August 5, 2005, between the University, as buyer, and the Settling Party, as seller.
The Original Purchase Agreement provided that, following closing, the Settling Party
would retain the DSL Lease together with an easement across the Triangle Park Site so
that it could access and continue the use of its moorage facilities within the DSL Leased

Property.

9. As of the Effective Date (as defined below) of this Settlement Agreement, the
University and Triangle Park have entered into an Amended and Restated Agreement for
the Purchase and Sale of Real Property (“APSA”) for the purchase and sale of the
Triangle Park Site (less and except the DSL Lease and the DSL Leased Property, both as
defined below), which provides among other things, that upon the consummation of such
purchase and sale, Triangle Park relinquishes its right to such easement on the Triangle
Park Site.

10. The Settling Party contends that its relinquishment of its easement rights
provides a substantial environmental benefit as it creates the opportunity for accelerated
and early restoration of the Triangle Park Site’s shoreline and natural resource damages

redress actions associated therewith.

11. According to the University’s BFPP Agreement, the University “plans to
facilitate a CERCLA early action for the sediments within the embayment” within the
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DSL Leased Property and “[t]he City of Portland has expressed interest in pursuing this
early action to be followed by a habitat restoration to benefit juvenile salmonids.” The
Settling Party agrees to cooperate with EPA in providing access to the DSL Leased
Property in connection with any future EPA approved remedial activities or Natural
Resources Trustee approved restoration activities.

12. In response to the release or threatened release of hazardous substances at or
from the Triangle Park Site, EPA undertook response actions at the Triangle Park Site
pursuant to Section 104 of CERCLA, 42 U.S.C. § 9604, and will undertake additional
response actions in the future.

13. In performing response actions at the Triangle Park Site, EPA has incurred
response costs and will incur additional response costs in the future.

14. EPA alleges that the Settling Party is a responsible party pursuant to Section
107(a) of CERCLA, 42 U.S.C. § 9607(a), and is jointly and severally liable for response
costs incurred and to be incurred at the Triangle Park Site.

15. EPA and the Settling Party recognize thatthis Settlement Agreement has
been negotiated in good faith and that this Settlement Agreement is entered into without
the admission or adjudication of any issue of fact or law. The actions undertaken by the
Settling Party in accordance with this Settlement Agreement do not constitute an
admission of any liability by the Settling Party. The Settling Party does not admit, and
retains the right to controvert in any subsequent proceedings other than proceedings to

. implement or enforce this Settlement Agreement, the validity of the facts or allegations
contained in this Section.
III. PARTIES BOUND

16. This Settlement Agreement shall be binding upon EPA and upon the Settling
Party and its successors and assigns. Any change in ownership or corporate or other legal
status of the Settling Party, including but not limited to any transfer of assets or real or
personal property, shall in no way alter the Settling Party's responsibilities under this
Settlement Agreement. Each signatory to this Settlement Agreement certifies that he or
she is authorized to enter into the terms and conditions of this Settlement Agreement and
to bind legally the party represented by him or her.

IV. STATEMENT OF PURPOSE

17. By entering into this Settlement Agreement, the mutual objective of the
Parties is to avoid difficult and prolonged litigation by allowing the Settling Party to
make a cash payment to address its alleged civil liability under Sections 106 and 107 of
CERCLA, 42 U.S.C. §§ 9606 and 9607, with regard to the Triangle Park Site as provided
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iﬁ the Covenant Not to Sue by EPA'in Section VIIL, subject to the Reservations of Rights
by EPA in Section IX. -

V. DEFINITIONS

18. Unless otherwise expressly provided herein, terms used in this Settlement
Agreement that are defined in CERCLA or in regulations promulgated under CERCLA
shall have the meanings assigned to them in CERCLA or in such regulations. Whenever
terms listed below are used in this Settlement Agreement or in any appendix attached
hereto, the following definitions shall apply:

a. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, ef seg.

b. “Day” shall mean a calendar day. In computing any period of time
under this Settlement Agreement, where the last day would fall on a Saturday, Sunday, or
federal holiday, the period shall run until the next day that is not a Saturday, Sunday, or
federal holiday.

L

c. “DSL Lease” shall mean that certain Submerged and Submersible Land

Lease ML-15335 APP#10148, See Appendix A.

d. “DSL Leased Property” shall mean the submerged and submersible
lands leased pursuant to the DSL Lease as more particularly described therein. See
Appendix A.

e. “EPA” shall mean the United States Environmental Protection Agency
and any successor departments, agencies, or instrumentalities of the United States,

f. “Effective Date” shall mean the effective date of this Settlement
Agreement as provided in Section XVIIL

g. “Existing Contamination” shall mean:

i. any hazardous substances, pollutants or contaminants present or
existing on or under the Triangle Park Site as of the Effective Date;

ii, any hazardous substances, pollutants or contaminants that
migrated from the Triangle Park Site prior to the Effective Date;

ili. any hazardous substances, pollutants or contaminants presently
at the Triangle Park Site that migrate under or from the Triangle Park Site after the
Effective Date.
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h. “Interest” shall mean interest at the rate specified for interest on
investments of the Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The
applicable rate of interest shall be the rate in effect at the time the interest accrues. The
rate of interest is subject to change on October 1 of each year.

1. “Paragraph” shall mean a portion of this Settlement Agreement
identified by an Arabic numeral or a lower case letter.

j- “Parties” shall mean EPA, and the Settling Party.

k. “Portland Harbor Site” shall mean the Portland Harbor Superfund Site,
in Portland, Multnomah County, Oregon, listed on the National Priorities List (NPL) on
December 1, 2000. 65 Fed. Reg. 75179-01. The Portland Harbor Site consists of the
areal extent of contamination, including all suitable areas in proximity to the '
contamination necessary for implementation of response action, at, from and to the
Portland Harbor Superfund Site Assessment Area from approximately River Mile 2 to
River Mile 12 (Assessment Area), including upland pdrtions of the Portland Harbor Site
that contain sources of contamination to the sediments at, on or within the Willamette
River.

1. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42
U.S.C. §§ 6901, et seq. (also known as the Resource Conservation and Recovery Act).

m. “Section” shall mean a portion of this Settlement Agreement identified
by a Roman numeral.

n. “Settlement Agreement” shall mean this Administrative Settlement
Agreement and any attached appendices. In the event of conflict between this Settlement
Agreement and any appendix, the Settlement Agreement shall control.

o. “Settling Party” shall mean Triangle Park LLC.

p. “United States” shall mean the United States of America, including its
departments, agencies, and instrumentalities.

q. “Triangle Park Removal Action Area Trust Fund” shall mean that fund
created to receive funds that will be used to address contamination at the Triangle Park
Site and originally referenced in the BFPP Agreement.

r. “Triangle Park Site” shall mean the land located at 5828 North Van
Houten Place, Portland, Oregon, encompassing approximately 35 acres and depicted in
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Appendices B and C, and generally‘d‘escribed in Appendix A hereto together with the
Settling Party’s leasehold interest in the DSL Leased Property pursuant to the DSL Lease.

VI. PAYMENT OF RESPONSE COSTS AND OTHER OBLIGATIONS

19. The Triangle Park Site (less and except Settling Party’s interest in the DSL
Lease and the DSL Leased Property) is now the subject of the APSA dated September 16,
2008, between the Settling Party, as seller, and the University, as buyer. Upon the
closing of such purchase and sale, within thirty (30) days following such closing, the
Settling Party shall pay One Million Two Hundred Thousand Dollars ($1,200,000.00) as
described more particularly below. In the event that such purchase and sale does not
close escrow by December 18, 2008, this Settlement Agreement may be extended in
writing signed by all Parties.

20. Payment shall be made to the Triangle Park Removal Action Area Trust
Account to be established in accordance with Section XVI and XVIII of the BFPP
Agreement. Payment shall be made in accordance w1th instructions to be provided to the
Settling Party by EPA.

21. At the time of payment, the Settling Party shall also send notice that payment
has been made in accordance with Section XV (Notices and Submissions). Such notice
shall reference the EPA Region and site/spill ID # 10EC and the EPA docket number for
this action. .

22. Settling Party is not obligated to perform any in-water removal or remedial
action, including sediment removal, under this Settlement Agreement. Settling Party
must, however, cooperate with the party or parties that conduct work, including, but not
limited to, investigation and cleanup work, in the sediment as part of the Portland Harbor
Site CERCLA response action in accordance with Section XII.

VIl. FAILURE TO CQMPLY WITH SETTLEMENT AGREEMENT

23. Interest on Late Payments. If the Settling Party fails to make any part of the
payment required by Paragraph 19 by the required due date, Interest shall accrue on the
unpaid balance from the due date through the date of payment.

24. Stipulated Penalty.

<

a. If the Settling Party fails to make the payment required by Paragraph
19 by the required due date, the Settling Party shall be in violation of this Settlement
Agreement and shall pay to EPA, as a stipulated penalty, in addition to the Interest
required by Paragraph 23, $10,000 per day that such payment is late.
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b. If the Settling Party fails to provide access, due care and cooperation,
as required by Paragraph 22 and Section XII, the Settling Party shall be in violation of
this Settlement Agreement, and shall pay to EPA, as a stipulated penalty, $10,000 per
violation per day that such obligation is not met.

c. Stipulated penalties are due and payable within thirty (30) days of the
date of demand for payment of the penalties by EPA. All payments to EPA under this
Paragraph shall be identified as “stipulated penalties” and shall be made by certified or
cashier’s check made payable to “EPA Hazardous Substance Superfund.” The check, or
a letter accompanying the check, shall identify the name and address of the party making
payment, the site name, the EPA Region and site/spill ID # 10EC, and the EPA docket
number for this action, and shall be sent to:

U.S. Environmental Protection Agency .
Superfund Payments

Cincinnati Finance Center

P.O. Box 979076

St. Lounis, MO 63197-9000 -

d. At the time of each payment, the Settling Party shall also send notice
that payment has been made to EPA in accordance with Section XV (Notices and
Submissions). Such notice shall identify the EPA Region and site/spill ID # 10EC and
the EPA Docket Number for this action.

e. Penalties shall accrue as provided above regardless of whether EPA has
notified the Settling Party of the violation or made a demand for payment, but need only
be paid upon demand. All penalties shall begin to accrue on the day after payment is due
and shall continue to accrue through the date of payment. Nothing herein shall prevent
the simultaneous accrual of separate penalties for separate viclations of this Settlement
Agreement,

25. In addition to the Interest and Stipulated Penalty payments required by this
Section and any other remedies or sanctions available to the United States by virtue of the
Settling Party’s failure to comply with the requirements of this Settlement Agreement, if
the Settling Party fails or refuses to comply with any term or condition of this Settlement
Agreement, then it shall be subject to enforcement action pursuant to Section 122(h)(3) of
CERCLA, 42 U.S.C. § 9622(h)(3). If the United States brings an action to enforce this
Settlement Agreement, then the Settling Party shall reimburse the United States for all
costs of such action, including but not limited to costs of attorney time.

26. Notwithstanding any other provision of this Section, EPA may, in its
unreviewable discretion, waive payment of any portion of the stipulated penalties that
8
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have accrued pursuant to this Settlement Agreement. The Settling Party’s payment of
stipulated penalties shall not excuse the Settling Party from payment as required by
Section VI or from performance of any other requirements of this Settlement Agreement.

VIII. COVENANT NOT TO SUE BY EPA

27. Covenant Not to Sue by EPA. In consideration of the payments that will be
made and the obligations that will be performed by the Settling Party under the terms of
this Settlement Agreement, and except as specifically provided in Section IX
(Reservations of Rights by EPA), EPA covenants not to sue or to take administrative
action against the Settling Party pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S.C. §§ 9606 and 9607(a), with regard to the Existing Contamination. With respect to
present and future liability, this covenant shall take effect upon payment by Settling Party
of all amounts required by Section VI (Payment of Response Costs and Other
Obligations) and any amount due under Section VII (Failure to Comply with Settlement
Agreement). This covenant not to sue is conditioned upon the satisfactory performance
by the Settling Party of its obligations under this Settlement Agreement. This covenant
not to sue extends only to Settling Party and does not extend to any other person.

K

IX. RESERVATIONS OF RIGHTS BY EPA

28. EPA reserves, and this Settlement Agreement is without prejudice to, all
rights against the Settling Party with respect to all matters not expressly included within
the Covenant Not to Sue by EPA in Paragraph 27. Notwithstanding any other provision
of this Settlement Agreement, EPA reserves all rights against the Settling Party with
respect to:

a. liability for failure of Settling Party to meet a requirement of this
Settlement Agreement;

b. criminal liability;

c. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

d. liability, based upon the Settling Party’s transportation, treatment,
storage, or disposal, or the arrangement for the transportation, treatment, storage, or
disposal, of a hazardous substance or a solid waste at or in connection with the Triangle
Park Site, after signature of this Settlement Agreement by the Settling Party;
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e. liability arising from the past, present, or future disposal, release or
threat of release of a hazardous substance, pollutant, or contaminant outside of the
Triangle Park Site and not within the definition of Existing Contamination.

f. liability resulting from the release or threat of release of oil, hazardous
substances, pollutants or contaminants at or in connection with the Triangle Park Site
after the Effective Date and not within the definition of Existing Contamination.

g. liability resulting from exacerbation of Existing Contamination by
Settling Party, its successors, assigns, lessees or sublessees.

29. With respect to any claim or cause of action asserted by the United States,
Settling Party shall bear the burden of proving that the claim or cause of action, or any
part thereof, is attributable solely to Existing Contamination.

30. Notwithstanding any other provision of this Settlement Agreement, EPA
reserves, and this Settlement Agreement is without prejudice to, the right to reinstate or
reopen this action, or to commence a new action seeking relief other than as provided in
this Settlement Agreement, if the information provided to EPA by Settling Party, or the
certification made by Settling Party in Section XIV, is false, or, in any material respect,
inaccurate.

31. Nothing in this Settlement Agreement is intended to be nor shall it be
construed as a release, covenant not to sue, or compromise of any claim or cause of
_action, administrative or judicial, civil or criminal, past or future, in law or in equity,
which EPA may have against any person, firm, corporation or other entity not a signatory
to this Settlement Agreement.

X. COVENANT NOT TO SUE BY THE SETTLING PARTY

32. The Settling Party covenants not to sue and agrees not to assert any claims or
causes of action against the United States, or its contractors or employees, with respect to
the Existing Contamination or this Settlement Agreement, including but not limited to:

a. any direct or indirect claim for reimbursement from the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, based on Sections
106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611,
9612, or 9613, or any other provision of law;

b. any claims arising out of response actions at or in connection with
Existing Contamination, including any claim under the United States Constitution, the
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Oregon Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act,
28 U.S.C. § 2412, as amended, or at common law; and

¢. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to Existing Contamination.

Except as provided in Paragraph 34 (Waiver of Claims) and Paragraph 37 (Waiver of
Claim-Splitting Defenses), these covenants not to sue shall not apply in the event the
United States brings a cause of action or issues an order pursuant to the reservations set
forth in Paragraph 27(c) - (€), but only to the extent that the Settling Party’s claims arise
from the same response action or response costs that the United States is seeking pursuant
to the applicable reservation.

33. Nothing in this Settlement Agreement shall be deemed to constitute approval
or preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C.
§ 9611, or 40 C.F.R. 300.700(d).

34. The Settling Party agrees not to assert any claims or causes of action that it
may have for all matters relating to Existing Contamination, including for contribution,
against any other person who is a PRP at the Portland Harbor Site. This waiver shall not
apply with respect to any defense, claim, or cause of action that the Settling Party may
have against any person if such person asserts a claim or cause of action relating to
Existing Contamination against such Settling Party.

X1. EFFECT OF SETTLEMENT/CONTRIBUTION

35. Except as provided in Paragraph 34, nothing in this Seftlement Agreement
shall be construed to create any rights in, or grant any cause of action to, any person not a
Party to this Settlement Agreement. EPA reserves any and all rights (including, but not
limited to, any right to contribution), defenses, claims, demands, and causes of action that
it may have with respect to any matter, transaction, or occurrence relating in any way to
Existing Contamination against any person not a Party hereto. Nothing in this Settlement
Agreement diminishes the right of the United States, pursuant to Section 113(f)(2) and
{3) of CERCLA, 42 U.S.C. § 9613(£)(2)-(3), to pursue any such persons to obtain
additional response costs or response action and to enter into settiements that give rise to
contribution protection pursuant to Section 113(f)(2).

36. The Parties agree that this Settlement Agreement constitutes an
administrative settlement for purposes of Section 1 13(f)(2) of CERCLA, 42 U.S.C.
§ 9613(f)(2), and that Settling Party is entitled, as of the Effective Date, to protection
from contribution actions or claims as provided by Sections 113(f)(2) and 122(h)(4) of
CERCLA, 42 US.C. §§ 9613(f)(2) and 9622(h)(4), or as may be otherwise provided by
law, for “matters addressed” in this Settlement Agreement. The “matters addressed” in
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this Settlement Agreement are all re‘sfsonse actions taken or to be taken and all response
costs incurred and to be incurred, at or in connection with the Existing Contamination, by
United States or any other person. The “matters addressed” in this Settlement Agreement
do not include those response costs or response actions as to which EPA has reserved its
rights under this Settlement Agreement (except for claims for failure to comply with this
Settlement Agreement), in the event that EPA asserts rights against Settling Party coming
within the scope of such reservations. In the event that Seitling Party’s waiver of claims
becomes inapplicable in accordance with Paragraph 33, the Parties further agree that this
Settlement Agreement constitutes an administrative settlement pursuant to which Settling
Party has resolved its liability to the United States, as of the Effective Date, for purposes
of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3}(B), for “matters addressed”
as defined above,

37. In any subsequent administrative or judicial proceeding initiated by EPA, or
the United States on behalf of EPA, for injunctive relief, recovery of response costs, or
other relief relating to the Triangle Park Site, the Settling Party shall not assert, and may
not maintain, any defense or claim based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by EPA, or the Unitéd States on behalf of EPA, in the
subsequent proceeding were or should have been brought in the instant case; provided,
however, that nothing in this Paragraph affects the enforceability of the Covenant Not to
Sue by EPA set forth in Section VIII. ‘

XII. SITE ACCESS, DUE CARE AND COOPERATION

38. Commencing upon the effective date of this Settlement Agreement, Settling
Party agrees to provide EPA and its representatives and contractors access at all
reasonable times to the Triangle Park Site, to the extent that it is owned or controtled by
Settling Party, and to any other property owned or controlled by Settling Party to which
access is determined by EPA to be required for the implementation of this Settlement
Agreement, or for the purpose of conducting any response activity related to the Triangle
Park Site, including but not limited to:

a. Monitoring, investigation, removal, remedial or other activities at the
Triangle Park Site;

b. Verifying any data or information submitted to EPA,;

c. Conducting investigations relating to contamination at or near the
Triangle Park Site;

d. Obtaining samples; and
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e. Assessing the neé‘d‘for, planning, or implementing response actions at
or near the Triangle Park Site. ‘

The Settling Party’s obligation to provide access to the DSL Leased Property shall
terminate upon termination of the DSL Lease.

39. Except in the case of emergency situations or other circumstances requiring
immediate response, EPA agrees to make best efforts or request that the party performing
the work make best efforts to provide notice to the Settling Party of the timing of any
work to be undertaken on the DSL Leased Property. In the event that any work to be
undertaken on the DSL Leased Property will require the movement of barges or other
vessels, EPA or the party performing the work will endeavor to provide the Settling Party
such notice thirty (30) days in advance of such work.

40. Settling Party shall exercise due care at the Triangle Park Site with respect to
the Existing Contamination and shall comply with all applicable local, State, and federal
laws and regulations. The Settling Party recognizes that the implementation of response
actions at the Triangle Park Site and the Portland Harbor Site may interfere with the
Settling Party’s use of the DSL Leased Property, and tay require temporary relocation of
its operations or a part thereof. The Settling Party agrees to cooperate fully with EPA in
the implementation of response actions at the Triangle Park Site and the Portland Harbor
Site and further agrees not to interfere with such response actions. EPA agrees,
consistent with its responsibilities under applicable law, to use reasonable efforts to
minimize any interference with the Settling Party’s operations by such entry and

. response. In the event that the Settling Party becomes aware of any action or occurrence
that causes or threatens a release of hazardous substances, pollutants or contaminants at
or from the DSL Leased Property that constitutes an emergency situation or may present
an immediate threat to public health or welfare or the environment, Settling Party shall
immediately take all appropriate action to prevent, abate, or minimize such release or
threat of release, and shall, in addition to complying with any applicable notification
requirements under Section 103 of CERCLA, 42 U.S.C. § 9603, or any law, immediately
notify EPA of such release or threatened release.

41. Notwithstanding any provision of this Settlement Agreement, EPA retains all
of its access authorities and rights, including enforcement authorities related thereto,
under CERCLA, RCRA, and any other applicable statutes and regulations.

XIII. RETENTION OF RECORDS

42, Until ten (10) years after the effective date of this Agreement, Settling Party
shall preserve and retain all records, reports, or information (hereinafter referred to as
“records”) now in its possession or control, or which come into its possession or control,
that relate in any manner to response actions taken at the Triangle Park Site or to the
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liability of any person for response actions or response, costs at or in connection with the
Triangle Park Site, regardless of any corporate retention policy to the contrary.

43. After the conclusion of the document retention period in the preceding
Paragraph, Settling Party shall notify EPA at least ninety (90) days prior to the
destruction of any such record, and, upon request by EPA, Settling Party shall deliver
such records to EPA. Settling Party may assert that certain records are privileged under
the attorney-client privilege or any other privilege recognized by federal law. If Settling
Party asserts such a privilege, they shall provide EPA with the following: 1) the title of
the record; 2) the date of the record; 3) the name, title, affiliation (e.g., company or firm),
and address of the author of the record; 4) the name and title of each addressee and
recipient; 5) a description of the subject of the record; and 6) the privilege asserted. Ifa
claim of privilege applies only to a portion of a record, the record shall be provided to
EPA in redacted form to mask the privileged portion only. Settling Party shall retain all
records that they claim to be privileged until EPA has had a reasonable opportunity to
dispute the privilege claim and any such dispute has been resolved in the Settling Party’s
favor. However, no records created or generated pursuant to the requirements of this or
any other settlement with the EPA pertaining to the Triangle Park Site shall be withheld

on the grounds that they are privileged. <
. - XIV. CERTIFICATION

44. The Settling Party hereby certifies that, to the best of its knowledge and
belief, after thorough inquiry, it has:

a. not altered, mutilated, discarded, destroyed or otherwise disposed of
any records, reports, or information relating to its potential liability regarding the
Triangle Park Site or the Portland Harbor Site, since notification of potential liability by
the United States or the State or the filing of a suit against it regarding the Triangle Park
Site or the Portland Harbor Site and that it has fully complied with any and all EPA
requests for information regarding the Triangle Park Site or the Portland Harbor Site
pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e),
and Section 3007 of RCRA, 42 U.S.C. § 6927.

b. fully and accurately disclosed to EPA all information known to Settling
Party and all information in the possession or control of its officers, directors, employees,
contractors, and agents which relates in any way to the contamination at the Triangle
Park Site or the Portland Harbor Site or any past or potential future release of hazardous
substances, pollutants or contaminants at or from the Triangle Park Site or the Portland
Harbor Site; and '
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“¢. not caused or contributed to a release or threat of release of hazardous
substances or pollutants or contaminants from any other property or facility outside the
Triangle Park Site and within the Portland Harbor Site.

XV. NOTICES AND SUBMISSIONS

45. Whenever, under the terms of this Agreement, notice is required to be given
or a document is required to be sent by one Party to another, it shall be directed to the
individuals at the addresses specified below, unless those individuals or their successors
give notice of a change to the other Party in writing. Written notice as specified herein
shall constitute complete satisfaction of any written notice requirement of this Agreement
with respect to EPA and the Settling Party.

As to EPA:

Jennifer G. MacDonald

Assistant Regional Counsel “
U.S. Environmental Protection Agency, Region 10
1200 Sixth Avenue

Seattle, WA 98101

As to the Settling Partv:

Kathryn Silva
3121 SW Moody Avenue
Portland, OR 97201

With a copy to:

Tom Lindley
Perkins Coie LLP
1120 NW Couch St.
Tenth Floor
Portland, OR 97209

XVI. INTEGRATION/APPENDICES

46. This Agreement and its appendices constitute the final, complete and
exclusive Agreement and understanding among the Parties with respect to the settlement
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embodied in this Agreement. The Parties acknowledge that there are no representations,
agreements, or understandings relating to the settlement other than those expressly
contained in this Agreement. The following appendices are attached to and incorporated
into this Agreement:

Appendix A is the DSL Lease.
Appendices B and C are maps generally depicting the Triangle Park Site.
XVIL. PUBLIC COMMENT

47. This Agreement shall be subject to a public comment period of not less than
thirty {30) days pursuant to Section 122(i) of CERCLA, 42 U.S.C. § 9622(i). In
accordance with Section 122(i)(3) of CERCLA, the United States may modify or
withdraw its consent to this Agreement if comments received disclose facts or
considerations which indicate that this Agreement is inappropriate, improper, or
inadequate. :

XVIII. EFFECTIVE DATE

48. The effective date of this Agreement shall be the date upon which EPA issues
written notice that the public comment period pursuant to Paragraph 47 has closed and
that comments received, if any, do not require modification of or withdrawal by the
United States from this Agreement.

IT IS SO AGREED:

Triangl

By: 746‘ 08

Signa Date ‘

I 2idel]

Print Name

President

Title
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o

U.S. Environmental Protection Agency .

By: M///, AL Datz/l ‘_3/05’

Signattire

Daniel D, Opalski
Director
Office of Environmental Cleanup

DZA%X

Asswtant l'leglonal Counsel
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U.S. Department of Justice

ey

By: [P s P 28 Criobsr 2ol

L

Signature Date

Ronald J. Tenpas

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

Washington, DC 20530
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STATE OF OREGON
DIVISION OF STATE LANDS
SUBMERGED AND SUBMERSIBLE LAND LEASE
COMMERCIAL AND INDUSTRIAL

ML-15336
APP#10148

The Oregon State Land Board and the Division of State Lands (STATE) hereby lease to
~ the person(s) herein named (LESSEE), the following deseribed lands on the terms and
conditions stated herein, to wit:

- NAME of LESSEE: : ADDRESS:
Triangle Park LLC 3121 SW Moody Avenue
ATTN: Steve Shain - Porﬂand OR 97201

Legal classification of LESSEE is a Limited Liability Company,”
Land situated in Mulinomah County more fully described as follows:

STATE, for the consideration and upon the terms a;ad condifions herein
mentioned, does herby lease to the LESSEE the followlng property:

8.31 acres of submefged and submersible lands fronting Tax Lot 100, Section
18, Township 1 North, Range 1 East, Willamette Meridian, and as shown,on tha
attached sketch marked Exhibit "A".

'Located at Willamette River mife 7.5, Multnomah County, Oregon.

Total number of acres: 8.31 acres more or less, (3.74 use arsa).

Herelnaftér referred to as “easshold".

SECTION 1 - LEASE TERM AND RENEWAL

1.1 Temm: This Lease shall continue for a period of 15 years commencing on
June 1, 1999 the month and date of which shall be known as the LEASE
ANNIVERSARY DATE, and expiring on May 31, 2014, the month and date of
which shall be known as the LEASE EXPIRATION DATE.

1.2 _Bgnml LESSEE shall hava an option to renew this Lease for an additional
period of 15 years after the original and each renewal lease term provided that
LESSEE has submitted a completsd lease renewal application form to the
STATE not less than one hundred and eighty (180) days prior to LEASE
EXPIRATION DATE. Upon receipt of such appiication, this Lease shall be -
renewed by the STATE uniess:

MIL-15335
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1.2.1 The STATE determines, in its sole discretion, that the LESSEE has
not complied with the terms of this Lease, any applicable statutes,
rules, ordinances, or permits, or any orders or directives of
appropriate governmental agencies now in effect or subsequently
issued or anacted; or .

1.2.2 The LESSEE is no longer the preferencs right holder as defined by
applicable state law, or

1.2.3 The STATE determines that the renewal of this Lease for all or
portions of the leasehold would be confrary to local, state, or
federal law, or would be inconsistent with the policies set forth in
OAR 141-082-0010.

STATE shall provide LESSEE two (2) years advanoe written notice of !ts intent to
not renew this Lease for all or portions of the leasehold pursuant to the :
provisions of this Section. In the event that the STATE determines not to renew
this Lease, but less than two (2) years remain in the Lease term, the STATE
shall utilize the hoidover provisions (Section 7.11),of this Lease to complete the
two (2) year notice period and to allow the LESSEE sufficient time fo vacate me
authorized area and to relocate any sublessees in an orderly fashion.

SECTION 2 - AUTHORIZED USES
Pumpose: This Lease shall grant the LESSEE the right to use the above
described land for the specific purpose(s) described below in accordance with
these LEASE TERMS and CONDITIONS, applicable local (including local
comprehensive land use planning and zoning ordinances), state and federal laws
and the applicable Oregon Administrative Rules
Marine IndustﬂaIIMarlne Service

SECTION 3 - ANNUAL LEASE RENTAL PAYMENT CALCULATION AND
ADJUSTMENTS

The Lease rental payment to be paid by

Annuat Lease Renfal Payment:
LESSEE to STATE shall be $7,477.00 for the first year of the Lease as provided

in Section 3.1.1 based on the Riparian Land Value as shown below. Receipt of
the first year's Lease rental payment is hereby acknowledged.

3.1.1 The Initial annual Lease nant payment shall be calculated as

follows:
Use Class Area (square ft.) Rate Cholce  Annual Rent
Marine industrial 96,027 square feet RiparanlLand  $7,477.00
Marine Service - . Value :

TOTAL  $7,477.00

. ML-15385
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3.2  Annual Lease Rental Payment Adjustment: Thé annual lease rental payment
shall be adjusted annually in accordance with the provisions of the Oregon
Administrative Rule in effect at the time. The second and third year's rent shall
be in accordance with OAR 141-082-0100. Each payment shall be due on the

Lease Anniversary Date as shown in Section 1.1.
SECTION 4 - MODIFICATION OF LEASEHOLD AREA OR USE

4.1  Modfification of L easehold Area or Uge: LESSEE may request that the STATE
' expand or reduce the size, or change the use of the leasehold using a form

provided by the STATE. However, no such change shall occur unless
authorized in writing by the STATE. _

4.1.1 The STATE may amend this Lease to reduce the leasehold area
as requested if the portion of the leasahold Is not in use, or does
not contain any leasable structures. Structures and improvements
within the vacated leasehold area shall be treated as in Section
8.3. If the modification resuits in a reduction of rental(s) due.

; hareunder. such reduction shall become effective commencing on
the first (1*) full year after the later of: (1) the date of the change of
area or use, or (2) the date of the issuance of the STATE's written

approval

.4.1.2 Requests to change an authorized use, or increase the leasehold
shall be processed and reviewed in the same manner as a new .
lease application. .

SECTION 5 - RESERVATIONS AND RESTRICTIONS

51 Compliance: The STATE shall have access to the leasehold at all reasonable
times for the purpose of evaluating and ensuring compliance with the terms and
conditions of this Lease. The State shall have the right to examine pertinent
records of LESSEE for the purpose of ensuring compllance with the Lease.

5.2 Reservationg: The STATE reserves:

5.2.1 The right to lease and dispose of all coal, ofl, gas, geothermal
resources and other minerals, and all deposits of clay, stone,
gravel and sand valuable for buiiding, mining, or commercial
purposes together with the right to explore, mine, develop, produce
and remove such minerals and other déposits with the right of
ingress and egress thereto, and to tarminate this Lease as to all or
any portion of the leasehoid when required for these purposes with
ane hundred twenty (120) days prior written notice to LESSEE or .
as otherwise provided in law.,

MIL.-15336
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5.2.2 The right to enter in and upon the leasehold at any time for
purposes of inspectian or management.

5.2.3 The right at any time to grant easements across the premises for
tunnels, telephone and fiber optic cable lines, pipelines, power
lines, or other lawful purpose, with right of ingress and egress
‘thereto. The STATE shall include in any such grant of easement a

" - requirement that the easement holder take all reasonable
precautions to ensure that exercise of thelr easement rights does
not unreasonably interfere with LESSEE's use(s) authorized in the
Lease.

5.24 All rights not axpressly granted to LESSEE are réserved by the ‘
STATE.

ge Reservation: All state-owned submerged
and submersible land shall remaln avallabla and open to the pubillc for
commerce, navigation, fishing and recreation uniess restricted or closed by the
STATE to public entry pursuant to the provisions of applicable Oregon
Administrative Rules. LESSEE may request the STATE to close the leasehold to
publlc entry or restrict recreational use by the public on all or portions of the
leasehold to protect persons or property from harm arising from or in connection
with the LESSEE's activities.

This reservation shait not grant the public any right to use or occupy LESSEE-
owned property or structunas authorized under this lease without LESSEE’
permission, _

Restriction on Use: In connection with use of the leasehold, the LESSEE shall:

5.4.1 Comply with all applicable local, state and federal laws, regulations,
ordinances, and permits, and with all orders and directives of
appropriate govermmental agencies now In effect or subsequently
Issued or enacted, including local comprehensive land use
planning and zoning ordinances, and comrect at LESSEE own
axpense any failure of compllance created through the LESSEE
fault or by reason of any operation or actMties conducted or

. allowed by LESSEE;

5.4.2 Dispose of all waste in a proper manner and not allow.debris,
garbage or other refuse to accumulate within the leasehold. If
LESSEE allows debris, garbage or other refuse to accumulate
within the leasehold, the STATE shall have the right to remove the
debris, garbage and other refuse, and collect the cost of such
removal from LESSEE; -

5.4.3 Not cut, destroy or remove, dr permit to be cut, destroyed or

removed, any vegetation that may be upon the leasehold except
with written permission of the STATE. The LESSEE shall promptly
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report to the STATE the cutting or removal of vegetation by other
persons; ‘ ' '

5.4.4 Conduct all operations within the leasehold In a manner which
consefves fish and wildlife hablitat, protects water quality, and does
not contribute to soil erosion or growth of noxious weeds; '

5.4.5 Maintain all bulidings, docks, pilings, floats, gangways, similar
structures, and other improvements located within the leasehold in
a good state of repalr; and

5.4.8 Not unreasonably interfere with the public's trust rights of
commerce, havigation, fishing or recreation. .

Waste Water Disposal: In addition to any other applicable laws and regulations,
LESSEE shall comply with Oregon Department of Environmental Quality and
Oregon State Marine Board requirements for sewage collection and disposal for
on-water boat and floating structures. .

Hazardous Materials: LESSEE shall not use, stor, or dispose of, or allow the
usa, storage, or disposal of any material that may pose a threat to human health
or the environment, including without limitation, hazardous substances,
pesticides, herbicides, or petroleum products except in strict compliance with
applicable iaws, regulations and manufacturer’s instructions and shall take all
necessary precautions to protect human heaith and the environment, and to
prevent discharge or release of any hazardous substance or material fo the
environment from the leasehold, LESSEE shall keep and malintaln accurate and
complete records of the amount of such substances and materiais stored and
used on the leasehold, and shall inmediately notify STATE of any release or
threatened release of such substances to the environment from the leasehold or
otherwise attributable to operations or activities on the leasehoid. LESSEE shall

_not dispose of or aliow the disposal of waste products or hazardous substances

or materials on the leasehold. The STATE shall have the right to remove and
remediate any release of hazardous substances on the leasehold or attributable
to operations or activities conducted or aflowed by LESSEE on the leasehold and
to collect the cost of such removal or remediation from LESSEE.

" SECTION 6 - REQUIREMENTS

Assignment and Sublease: Except as noted in Section 8.2, the LESSEE may
not assign or sublease nor enter into any third party agreement without first

obtaining the prior written consent of the STATE pursuant to the requirements of
the applicable Oregon Administrative Rules. Requests must be received by the
STATE, in writing at least thirty (30) calendar days prior to the effective date of
sublease or assignment. The STATE shall make a good faith effort to complete
its review of such applications within thirty (30) days. If the appiication is

. Incomplete, or if the STATE requests additional information conceming the

proposed assignment or sublease, the time period for reviewing applications
shall be extended. - The STATE reserves the right to condition its consent as it _
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deems reasonably prudent, including the right to require changes to the terms of
this Lease. Each assignee, sublessee, and third partly interest shall be required
to comply with all of LESSEE’s obligations under this Lease, and the applicable
Oregon Administrative Rules. LESSEE shall remain liable for the performance
of the obligations under this L.ease unless the STATE's written consent expressly
releases LESSEE from further liability hereunder. For the purposes of this
section, if LESSEE is a corporation or partnership, the transfer of any corporate
stock or partnership interest (including by operation of law) shall be deemed an
assignment subject to the provisions of this Section if the result of said transfer
shall be the change of management control or controlling interest of LESSEE. -

6.1.1 LESSEE may not grant a mortgage or security interest In this
Lease without prior written consent of the STATE which shall not
be unreasonably withheld. Any subsequent assignment by the
creditor or civil recovery shall require the prior written approval of
the STATE.

Permitted Assignments and Subleages: Notwithstanding the provisions of -
Section 6.1 of this Lease, the foliowing assignments, mortgages and security
interests, and subleases of the LESSEE's interest in the Leased Premises shalil
be allowed without further STATE approval:

6.2.1 Subleases of portions of the LESSEE’s Interest in the leasshold

area, In the ordinary course of LESSEE's business for the
_ purposes approved under this Lease as specified in Section 2.1.

6.2.2 Subleases of the entire leasehold for a term that is less than one
year for the purpose specified in Section 2.1.

8.2.3 The transfer or ownership of the Lease caused by the death of the
LESSEE shall be considered an assignment requiring the STATE's
approval. However, a transfer of ownership to a spouse or
immediate family member is an assignment that does not require
the STATE's prior approval.

ents: The !easehold area has been
Inspected and is acoepted inits present condition, and LESSEE takes the
leasehold and improvements, if any, AS IS. The STATE has made no oral
representations conceming the condition of the Ieasehold nor its fitness or
sultability for any purpose.

Liabllity: LESSEE agreses to defend, indemnify and hold STATE harmiess from
and against all claims, demands, actions, suits, judgments, losses, damages,
penalties, fines, costs, and expenses (including expert witness fees and costs
and attorneys fees In an administrative proceeding, at trial, or on appeal) arising
from or attributable, in whole or In part, to the Lease or any operations conducted
or allowed by LESSEE on the leasehold. As used herein, “State” means the
State of Oregon and its commissions, agencies, officers, employees,

- contractors, and agents.

MI.-16335
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Assessments: LESSEE shall pay all taxes and/or assessments that may be
legally charged on public lands or related improvements which are levied against
the property subject to this Lease, whether or not such taxes and/or
assessments have been levied against the leasehold or STATE by the assesslng

agency.

Bond: The STATE reserves the right to require the LESSEE to fumish to the
STATE a surety bond or an equivalent cash deposit or certificate of deposit
which names the State of Oregon as co-owner to ensure that the LESSEE will

_perform in accordance with all terms and conditions of the Lease.

SECTION 7 - MISCELLANEOUS

No Partnership: The STATE is not a partner norina joint venture with LESSEE

in connection with the business carried on under this Lease and shall have no
obligation with respect to LESSEE's debts or other liabilities.

- Walver by elther party of strict performance or any provisions of
this Lease shall not be a walver nor prejudice the party’s right to require strict
performance of the same provislon in the future or of any other provision.

Binding Intérest: This Lease shall be binding upon and Inure to the benefit of the
parties, and the respective heirs, admlnlstrators successors, and assigns of the
parties hereto. .

Notices: Any official STATE notice required under this Lease shall be sent by
certified mall and shall expressly be deemed to be delivered after the certified
letter is mailed to the address given by the LESSEE In the signature block of this
Lease or as shown on the most recent written notice of record with this Lease.
LESSEE shall provide the STATE with a written notice of any change of address,
change in corporation/partnership/ownership, or change in person(s) authorized
to represent the LESSEE. The STATE shall provide written acknowledgment of
such LESSEE written notices and retain coples of both the LESSEE notice(s)
and STATE acknowledgment(s) with this Lease. LESSEE’s fallure fo recelve
such written acknowledgment within thirty (30) days of the date LESSEE sent the
original notice shall be constructive nofice to LESSEE that: (1) the STATE has

" not properly received the notice, and (2) that such attempted notice shall be of
- no force and effect until such time as the notice is actually received and

acknowledged by STATE.

Lieng: In the event Ilens or other charges are placed on the leasehold premises,
including land or improvements, arising out of LESSEE's actions directly or
Indirectly, the LESSEE shall immediately cause such liens to be discharged.

The STATE may terminate this Lease If LESSEE falls to d!scharga such liens or
charges or provide the STATE with a sufficient bond covering the full amount of
the fien after ten (10) days notice to do so by the STATE. LESSEE shall pay and
indemnify the STATE for all costs, damages or charges of whatsoever nature,
Including attomey's fees, necessary to discharge such llens or charges whether
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such costs, damages or charges afe mcurred prior or subsequent to any
termination of this Lease.

7.6  Default: The following shall be events of default:

7.6.1

- 76.2

7683

764

Failure of the LESSEE to pay any rent, tax, reimbursement or other
charge or payment due hereunder within twenty (20) days of the
date such payment is due. For the purposes of this subsection, if
the due date for such payment Is not otherwise stated in this Lease
or othaerwise defined in statute or administrative rule, such payment
shall be due on the date set forth in the notice from the STATE to
the LESSEE informing the LESSEE of its obligahon to pay such
charge or paymient.

Failure of LESSEE to comply with applicable iaws, Oregon
Administrative Rules or any non-payment related terms or
conditions or obligations of the Lease within thirty (30) days after
written notice by the STATE specifying the nature of the deficiency.
Upon timely request from the LESSEE, the STATE may In its good
faith discretion permit the deadline for-curing such non-compliance
fo be extended if it finds that: (1) the defauit cannot reasonably be
cured within the thirty (30) day periced, (2) the interests of the
STATE will not be harmed by an extension, (3) such default was
not due to the willful acts or gross negligence of the LESSEE, and.
(4) the STATE and the LESSEE are able to mutually agree upon a
written plan and timeline for remediation.

Insoivency of LESSEE; the filing by LESSEE of a voluntary petition
in bankruptcy; an adjudication that LESSEE Is bankrupt or the
appointment of a receiver of the properties of LESSEE; the filing of
any Involuntary petition of bankruptcy and failure of LESSEE to
secure a dismissal of the petition within thirty (30) days after filing;
attachment of or the levying of execution on the leasehoid interest
and failure of LESSEE to secure discharge of the attachment or
release of the levy of execution within ten (10) days. If LESSEE -
consists of two (2) or more individuals or business entities, the
events of default specified in this paragraph shall apply to each
individual uniess within ten (10) days after an event of default
occurs the remalning individuals produce evidence satisfactory to
STATE that they have unconditionally acquired the hterest of the

. one causing the default. if the Lease has been assigned in

compllance with Section 6.1 of this Lease, the events of default so
specifled In this subsection shall apply only with respect to the one
then exercising the rights of LESSEE under the Lease.

Notwithstanding the above, if the STATE in good faith believes that
a material default has occurred which may imperil the STATE's
rights in the land or its fiduclary duties under law, the STATE may
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declare an Immedibge default without any right of LESSEE to cure
the deficiency. ‘ '

Termination Upon Defautt: in the event of a default by LESSEE, the STATE

_ shall have the right to terminate this Leasa if it has given LESSEE notice of the

default and of the STATE's intent to terminate this Lease if the default is not
completely cured by the deadline contained in the notice and if the listed default
has not been cured by the stated deadline. The deadline contained in the notice
must be at least twenty (20) calendar days from the date the notice is sent by
certified mall, or if earlier, the date LESSEE actually receives said notice. The
STATE shall be entitied to recover from LESSEE all costs arising out of the re-
entry and all costs of re-letting the premises. The STATE shall be entitled to
recover the amount of unpaid rent required to be paid under the Lease from the
date of default until a new Lease has been, or with the exercise of reasonable
efforts could have been, secured, if the STATE was determined to re-let the
leasehold. All improvements located thereon shall be disposed of as provided by
Section 9.3 of this Lease. If the LESSEE owns a floating home and has placed
such home on the property pursuant to the provisions of Section 2.1 of this
Lease, the lease termination provisions of ORS 90.630 shall apply to the extent
that they are inconsistent with the provisions of this Lease.

STATE's Right to Cure Defauts:

7.8.1 If the LESSEE falls to perform any obligation under this Lease, the
STATE shall have the option to perform the obligation of the Lease
after thirty (30) days written notice to the LESSEE. All of the

~ STATE's expenditures to camry out the obligation shalibe. .
relmbursed by the LESSEE on demand with interest at the rate of
one percent (1%) per month accrued from the date of axpenditure
by the STATE.

7.8.2 In the event any violation or breach of the provision of this Lease Is -

: causing damage to the leasehold or the LESSEE is utilizing the
leasshold in-a@ manner not permitted by the provision of this Leass,
or in any case damages are occurring to the leasehold or the
environment as a result of activities conducted on the leasehold, .
the STATE may immediately enter upon the leasehold and take
such action as necessary to cease such damages or use. In the
event the damage or use Is occurring by reason of a 'violation or
breach of the provisions of this Lease, the LESSEE shall be liable
for all costs incurred by the STATE by reasons of such violations.
The STATE, at its option, may send notice to the LESSEE of such
violations and LESSEE shall inmediately cease such use or
violation and correct such violation.

Termination Upon Mutyal Congent: This Lease may also be terminated by
mutual written consent of LESSEE and STATE. ~
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Weed Control: The LESSEE shall control noxious weeds including aquatic
weeds, piant pests and diseases within the leasehold as directed by the local
county weed control district, the Oregon Department of Agricuiture and/or any
other governmental authority which may now or in the future have authority with
regard to the prévention and/or control of noxious weeds, plant pests and/or
diseases, or as may be authorized or directed by the STATE.

Mg_yﬂ: If LESSEE does not vacate the leasehold at the time required at
expiration or upon termination of a Lease, STATE shall have the option to treat
LESSEE as a tenant from month to month, subject to all of the provisions of this
Lease except the provisions for tefm, renewal, and rental. The STATE shall
have the option to unilaterally establish a new rental for the month-to-month
tenancy, with said rental payable in advance. If a month-to-month tenancy
results from holdover by LESSEE under this paragraph, the tenancy shall be
terminable at the end of any monthly rental period upon written notice from
STATE given not less than thirty (30) days prior to the termination date which
shall be specified in the notice.

Govermning L.aw: This Lease shall be construed, interpreted and govemed by and
subject to the laws of the State of Oregon and the“administrative rules of the
Division of State Lands and the State Land Board, as they may change from
time to time. The Oregon Administrative Rules contain terms and conditions
which relate {o the rights and responsibilities of the parties hereunder, and such
terms and conditions (as they may change from time to time) are hereby
incorporated by reference and made a part of this Lease.

Binding on Successors: This Lease shall be binding on and shall inure to the
benefit of the successors and assigns of the parties hereto, but nothing in this_
section shall be construed as a consent by STATE to any disposition or transfer
of the Lease or any interest herein by LESSEE except as otherwise expressly
provided in this Lease.

ﬁqnd_lgzjm]g_aﬂgn The leasehold shatl be used in a manner, and for such
purposes, that assure fair and nondiscriminatory treatment of all persons without
respect to race, creed, color, religion, handicap, disabliity, age, gender, or

national origin.

'Right To Sue More Than Once: STATE may sue periodically o recover

damages for the period corresponding to the remainder of the |eagse term and no
action for damages shall bar later actions for damages subsequently accruing.

Remedies Cumulative: The remedies contained in this Lease shall be in addition
to, and shali not exclude any other remedy available at law or In equity, and
exercise by either party of any one or more of such remedies shall not preclude
the exercise by it at the same or different times of any other such remedies for
the same default or breach by the other party.

Attomey Fees: If sult or action is insﬂﬁéd in eonnection with any controversy
arising out of or in connection with this Lease, the prevailing party shall be

ML-15336.
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. 718

7.19

7.20

8.1

- 8.2

N e

entitled to recover all costs and disbursements incurred, including such sum as
the court may adjudge reasonable as.attomey fees at trial and on any appeal of
the suit or action, and in any bankruptcy case or proceedings.

Bg'l_lb_lm: All Exhibits to which reference is made in this Lease are incorporated
in this Lease by the respective references {o them, whether or not they are
actually attached. References to "this Lease" include matters incorporated by
reference.

Compliance With Applicable Law: The STATE's perfonnance under this
Contract is conditioned on the LESSEE's compliance with the provisions of ORS
279.312, 279.314, 279.318, 279.320 and 279.555, which are incorporated by
reference herein.

Late Charges and Interest: It Is understood by both partles that late payments by
the LESSEE of rent and other charges dus hereunder will cause the STATE to
Incur costs not contemplated by this Lease, the exact amount of which will be
difficult to ascertain, including costs assoclated with administrative processing
and accounting. As such, the parties agree that, notwithstanding other remedies
permitted hereunder, if the LESSEE has not madefull payment of amounts due
within twenty (20) days of the date such payment is due, LESSEE shall pay an
additional charge equal to five percent (5%) of the amount of the late rent or
other charge. in addition, all amounts due and owing under this agreement,
including late charges, shall bear interest at the lower of: (1) the highest Interest
rate allowable by law, or (2) twelve percent (12%) per year.

SECTION 8 - INSURANCE

Commercial Genersl Liabllity: LESSEE shall obtain at LESSEE's expense, and
keep in effect during the term of this Lease, comprehensive or commercial
general fiabliity insurance covering bodily injury and property damage with an
insurance company acceptable to the STATE. This Insurance shall include
personal injury coverage, contractual liability coverage for the indemnity provided
under this Lease and products/completed operations liability,. Combined single
limit per occurrerice shall not be less than $1,000,000, or the equivalent. Each
annual aggregate limit shall not be less than $1,000,000, when applieeble

sments: The amounts and types of
Insurance (lndudlng those spociﬂed in Saction 8) and the party.responsible for
procuring the insurance shall be established and reviewed when circumstances
warmant. The requirements may be revised or arnended by the STATE
periodically at the STATE's sole discretion afber STATE:

(a) consults with its insuranoe advisor;
{b) consults with LESSEE;

(c) conslders the commercial reasonableness of any requirements, amendments
or revislons; and

(d) considers the STATE’s need for adequate Insurance protection and the
STATE's fiduciary obllgaﬂons

ML-15336
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8.3

8.4

9.1

9.2

9.3

Within thirty (30) days notice to LESSEE of the STATE'S revision or amendment
of the insurance requirements, LESSEE shall provide the STATE with
satisfactory evidence that the LESSEE has obtained new insurance coverage
which conforms with the revised/amended insurance requirements. If mutually

~ agreed in writing, LESSEE may have additional time to obtain such insurance.

Named Insured Parties: The liability insurance coverages required for
performarice of the Lease shall include the State of Oregon, the Division of State

. Lands and thelr sactions, officers and employses as additional insured.

Certificate(s) of Insurance: As evidence of the insurance coverages required by
this Leass, the LESSEE shall furnish certificate(s) of Insurance to the STATE
prior to the issuance of this Lease, and not less often than annually thereafter -
and as reasonably requested by STATE. The certificate(s) will specify all of the
parties who are additional insured (or loss payees), Insurance coverages
required under this Lease shall be obtained from acceptable insurance :
companies or entities. The LESSEE shall be financially responsible for all
deductibles, seif-nsured retentions and/or salf-insurance included hereunder.

SECTION 9 - IMPROVEMENTS

Amgﬂm_lmnmm.emmm No improvement that exceeds fifteen
thousand doliars ($156,000) in cost or value may be constructed or placed upon
the leasshaold unless the LESSEE shall have first obtained the prior written
authorization of the STATE. Approval for improvements consistent with the
purposaes of this Lease shall not be unreasonably withheld or delayed. Al
improvements must be consistent with the authorized use(s) of this Lease as
stated In Section 2.1 and in compliance with all applicable laws, reguiations, and
ordinances as stated in Section 5.4.1.

Unauthorized Improvements or Structures: Unauthorized improvements shall, at
the election of the STATE, either be removed from the leasehoid by LESSEE (or
if STATE so elects, by the STATE at LESSEE's oost and expense), or remain
within the leaséhoid.

| of : Any LESSEE-owned structure or

improvement must be removad within ninety (90) days of the termination of the

Lease or modification of the lease as in Section 4.1.1 uniess otherwise agreed
by the parties as in the case of a struciure exempt from authorization under OAR
141-082-0030(4). LESSEE shall be responsible for any damage caused by the
removal of the structure or improvements. Any structure or improvements
remalning on the leasehold after the ninety (90) day period may at the option of
therﬂSTATE become the property of STATE, unless otherwise agreed by the
parties

MIL-15335
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 SECTION 10 - ADDIT IONAL CONDITIONS AND STIPULATIONS

10.1 Payments shall be made to Department of Environmental Quality - Hazardous
Substance Remedial Action Fund (HSRAF). ~

SECTION 11 - ENTIRE AGREEMENT

11.t ENTIRE AGREEMENT: THIS LEASE, TOGETHER WITH THE ATTACHED
EXHIBITS AND ATTACHMENTS, CONSTITUTES THE ENTIRE AGREEMENT
BETWEEN THE PARTIES. NO WAIVER, CONSENT, MODIFICATION OR
CHANGE OF TERMS OF THIS LEASE SHALL BIND EITHER PARTY UNLESS
IN WRITING. SUCH WAIVER, CONSENT, MODIFICATION OR CHANGE, IF
MADE, SHALL BE EFFECTIVE ONLY IN THE SPECIFIC INSTANCE AND FOR

-THE SPECIFIC PURPOSE GIVEN, AND SHALL BE VALID AND BINDING
ONLY IF IT IS SIGNED BY EACH PARTY. THERE ARE NO -
UNDERSTANDINGS, AGREEMENTS OR REPRESENTATIONS, ORALOR -
WRITTEN, NOT SPECIFIED HEREIN REGARDING THIS LEASE. LESSEE, BY
THE SIGNATURE BELOW OF ITS AUTHORIZED REPRESENTATIVE,
HEREBY ACKNOWLEDGES THAT LESSEE HAS.READ THIS LEASE,
UNDERSTANDS !T AND AGREES TO BE BOUND BY ITS TERMS AND.
CONDITIONS. THIS LEASE SUPERSEDES ALL PRIOR OR EXISTING LEASE
OR RENTAL AGREEMENTS BETWEEN THE PARTIES.

ML-156335
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The LESSEE expressly agrees to all covenants herein and binds him/herself for the
payment of the rental herein before specified.

DIVISION OF STATE LA

(Wote requirement below) -

ﬂd‘@jb@ | | July 25, 2001

Date Date
Division of State Lands 3121 SW Moody Avenue
775 Summer ST NE, STE 100 Portland, CR 97201
Salem, OR 97301-1279 Mailing Address
Nots: If the LESSEE Is a corporalion,
the signer warrants that s/he has the
authority to sign the lease on behalf of .
the corporation by resolstion of its <.
Board of Directors, or through
delegation of authority to the signer.
'STATE OF  CREGN )
Jss
County of MULTNOMAH )
The foregoing instrument was acknowledged before me this _ 25th ___ day of
_July  ,2001 by Jay2idell _ (officer stagankefcorporation),
the ___ ' (title of officer arxxgent) of _Triangle Park LIC
corporation, a i Oregon (state or place of incorporation) corporation,
on behalf of corporation. ) y

JANICE K. MARSHALL ig . .
Gipsmeamy | 0 o emine Amad
MY COMMISSION EXPIRES AllG. 22, 2004 '

ML-15335
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CERTIFICATE OF COMPLIANCE WITH bREGON TAX LAWS

{, the undersigned, hereby swear or affirm under penalty of perjury that to the best of
my knowledge, | am not in violation of any Oregon Tax Laws.

For the purposes of this certificate, "Oregon Tax Laws" means those programs listed in
ORS 305.380(4) which is incorporated herein by this reference. Examples include the
state inheritance tax, personal income tax, withholding tax, corporation income and
excise taxes, amusement device tax, timber taxes, cigarette tax, other fobacco tax, 9-1-
1 amergency communications tax, the elderly rental assistance program and local taxes
administered by the Department of Revenue {Lane Transit District Self-Employment
Tax, Lane Transi{.Bistrict Employer Payroll Tax, Tri-County Metropolitan Transit District

of Oregon (“T oyer Payroll Tax, and Tri-Met Self-Employment Tax).
. Signature: -
Date: Y 25, 2001

Printed Name: __ Jay zidell

Title: President

JaAtischmentAwestME. Watsrway Lasses Comm and IndWML-153358.doc
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Ocvder No. 369466m

FOURTH AMENDED LEGRL DESCRIPTION

TRACT 1 (Farvel II of W & H Pacific sorvay):
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thercs South 21° 56' 52" East 367.86 fieat)

thenca South 62° 55' 53" East 160.74 feet;

thanca South 05 01' 20" West 369.31 feet;

thenca South 74" 36' 48" Emet 24.19 feat;

thenca South 14* 10' 23" West 189.05 fest; ,

thenca South 17* 10' 29" West 105.86 fest to the northexly right of way
lina of the Burlington Northern Railroed; .

thance leaving said soutixesterly boundary of the University of Fortlam tract

ard tracing said reilvosd right of way line along the arc of a 1,402.69 foot
of 02* 25' 40" an arc distance

Mterna cight-of-way lying Southerly of said railroad
(conrtinued)




Ordexr No. 369466m (continued)

and upon
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of land being 20.00 fest wide, with the sidelines lying 10.00 feat

[ 4

FOURTH. AMENDED LEGAL DESCRIPTION:

Fage 5
racordad July 3, 1995, in Volue 99,

County, Oregon, for tha term
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as creatad by that certain instxunent entitled *Grant of Essement®
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Xune 16, 1995
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