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FACILITIES 
 
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE 
 
AUG 7 1991 
 
Samuel I. Gutter 
Sidley & Austin 
1722 Eye Street, N.W. 
Washington, D.C.  20006 
 
Dear Mr. Gutter, 
 
This letter is in response to your letter of June 27, 1991 
to Sylvia Lowrance, in which you seek clarification of the  
application of the Boiler and Industrial Furnace (BIF) rule to  
newly regulated units at interim status facilities.  In your  
letter, you ask questions regarding the criteria a unit must meet  
to gain interim status as a newly regulated unit.  First, you ask  
what constitutes a "newly regulated" unit under §270.72(a)(6).  
Then you ask what requirements a unit must meet to qualify for  
interim status as a newly regulated unit.  Finally, you ask if  
construction may commence after the effective date of the rule. 
 
The criteria for a unit to gain interim status are the same  
for an interim status facility and a newly regulated facility.  A  
"newly regulated" unit under §270.72(a)(6) is one which is 
subject to the RCRA permitting requirements for the first time as  
a result of a rulemaking.  An example of a newly regulated unit 
is a boiler or industrial furnace that will become subject to the  
RCRA permitting requirements on the effective date of the BIF  
rule. 
 
To obtain interim status under §270.72(a)(6), a newly  
regulated unit such as a BIF must meet the definition of an  
"existing hazardous waste management facility" as defined under  
§260.10.  This definition does not necessarily require that  
physical construction of a unit be underway before the effective  
date of the BIF rule.  However, if construction of a BIF unit has  
not begun by August 21, 1991, the facility must meet the criteria  
in the definition of "existing facility," including (1) have  
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obtained the Federal, State and local approvals or permits  
necessary to commence construction and (2) have entered into  
contractual obligations -- which cannot be canceled or modified  
without substantial loss -- for physical construction of the  
facility (or unit) within a reasonable time. 
 
For the BIF rule, EPA Regional offices will be making the  
determinations regarding interim status.  These decisions are  
necessarily made on a case-by-case basis, considering the 
specific facts of a particular site.  Therefore, I recommend that  
you contact the appropriate EPA Regional office to discuss  
specific facilities that may be subject to the BIF rule. 
 
I hope that this response answers your questions.  If you  
require further clarification, please call Wayne Roepe (202) 475- 
7245 of my staff. 
 
Sincerely, 
 
Original Document signed 
 
Frank McAlister, Chief 
Permits Branch 


