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HAZARDOUS DEBRIS CASE-BY CASE CAPACITY VARIANCE RENEWAL

United States Environmental Protection Agency
Washington, D.C. 20460
Office of Solid Waste and Emergency Response

June 6, 1993

Mr. Doug MacMillan, Director

Hazardous Waste Program

National Solid Wastes Management Assoc.
Suite 1000

1730 Rhode Island Avenue, NW
Washington, D.C. 20036

Dear Mr. MacMillan:

Thank you for your May 13, 1993, letter regarding the need for
clarification of certain points in the hazardous debris case-
by-case capacity variance renewal. In particular, your members are
seeking written clarification on four specific issues regarding
EPA's May 7, 1993 Debris Variance notice. This letter provides
responses to the first three issues raised in your letter; EPA
hopes to have a response to the fourth issue (what is the potential
liability of a TSDF that receives debris wastes acting under a
"good-faith belief?") within the next several weeks.

L

Issue: Does the Notice require waste generators to complete their
good-faith efforts to locate suitable treatment capacity before any
debris is shipped to TSDFs under the capacity variance?

No. The hazardous debris capacity variance was renewed for one
year, to May 8, 1994, with the requirement that generators make a
good-faith effort to locate treatment capacity during the
extension. The duty to make this effort began on May 8, 1993, and
continues to May 8, 1994. The 90-day report simply documents the
good-faith effort. As long as the good-faith effort is ongoing,
debris may be shipped to TSDFs for disposal unless treatment
capacity is located in which case it must be used. Please note that
delaying the effort to find capacity until waste can first be
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disposed of, or disposing at a faster-than-usual rate to "beat" the
discovery of capacity, would not constitute a good-faith effort.

IL.

Issue: Must communications on capacity between generators and TSDF

be conducted in writing? What about documentation of phone
contacts?

All communication between generators and TSDF's does not need

to be done in writing. However, the most important aspect of this
process is the ability to demonstrate a good-faith effort to locate

treatment capacity. Written correspondence from both parties would

certainly fulfill this requirement and should not be difficult to
obtain. Documentation of telephone conversations, however, will
also be accepted, especially for clarification of questions between
a generator and TSDF.

III.
Issue: Under what conditions must a capacity-search be repeated?

The notice requires that generators continue to make a good
faith effort to locate treatment capacity throughout the entire
one-year period of the variance. The 90-day report is a one-time
demonstration of this continuing effort. The report is due either
90 days from publication of the notice for debris previously
generated, or 90 days after generation of any debris generated
during the one-year variance. In practical terms, however, once the
generator has completed their good-faith effort for a specific
waste or class of waste, they generally will not be required to
make any further inquiries unless information becomes available to
them on the availability of such treatment capacity. At the same
time, when an initial search was focused on capacity for a waste
type, and another waste type is generated for which the initial
search would not shed light on the availability of capacity, a
further search would generally be appropriate to demonstrate
good-faith.

We appreciate your offer to disseminate this information to
your members to avoid any further confusion. If you have any
further questions, please contact Les Otte of my staff at (703)
308-8480.
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Sincerely,
Sylvia K. Lowrance, Director
Office of Solid Waste

CC: Matthew Straus, WMD; Elizabeth Cotsworth, WMD; Les Otte,

ALDRS; Nicholas Vizzone, ALDRS; George Wyeth, OGC; Jim Thompson,
OWPE
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