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4.  "Soft Hammer" Certifications/Demonstrations 
 
On August 17, 1988, EPA promulgated a final rule on the "first third" of 
listed wastes which were banned from land disposal on August 8, 1988 (53 FR 
31138).  In this final rule, the Agency did not establish treatment standards 
for many of the wastes that were on the first third, but did promulgate 
regulations to allow for the continued land disposal of these so-called "soft 
hammer" wastes.  Generators of soft hammer wastes who dispose of the waste in 
surface impoundments or landfills must comply with the regulations found in 
Section 268.8.  This section requires the generator to demonstrate and 
certify that there is no practically available treatment for the waste and 
that disposal in a landfill or surface impoundment is the only option.  If 
treatment is available, the generator must certify and demonstrate that the 
treatment method is the most environmentally sound method available.  These 
requirements also apply to the treatment residuals of soft-hammer wastes (53 
FR 31138).  Also, landfill or surface impoundments must meet minimum 
technology standards for double liners and leachate collection systems. 
 
A generator of "soft hammer" waste ships the waste to an incinerator.  The 
operator of the incinerator burns the waste and subsequently ships the ash to 
a hazardous waste landfill. 
 
With respect to the ash that is shipped off-site from the incinerator, who is 
responsible for meeting the demonstration/certification requirements of 
Section 268.8, the original generator of the waste or the incinerator 
operator? 
 
      In this situation, both are responsible.  The original generator of the 
      waste that was sent to the incinerator would be responsible for 
      complying with the demonstration/certification requirements of Section 
      268.8.  Thus, a generator is responsible for knowing the final 
      disposition of the treatment residues from his wastes.  If the 
      treatment residues are disposed of in a surface impoundment or 
      landfill, the original generator must comply with the Section 268.8 
      requirements with respect to the shipment of that waste.  The generator 
      is solely responsible for determining which treatment is the best 
      practicable and available alternative (or for certifying that no 
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      treatment is practical or available).  The operator of the incinerator 
      would be required to certify that the treatment of the waste had been 
      properly accomplished.  Finally, the owner or operator of the disposal 
      facility would be responsible for ensuring that the treatment residuals 
      were placed in a unit meeting minimum technology requirements. 
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