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Bernard E. Cox Jr., Chief  
Hazardous Waste Branch  
Land Division  
Alabama Department of Environmental Management  
1751 Federal Drive  
Montgomery, Alabama  36130  
 
Dear Mr. Cox: 
 
This is in response to your letter of October 7, 1987, to  
Matthew Straus concerning previous correspondence from my office on  
recycling of zinc oxide baghouse dust.  In your letter you request  
that the Agency clarify whether a sludge (zinc oxide) is subject to  
subtitle C when used to make fertilizer.  I apologize if Matt and  
my previous letters to you and Mr. Tate were not entirely clear.  
 
The rule that applies in this situation is that the determina- 
tion of whether a material is a solid waste depends on the ultimate  
management of the material.  (See 50 FR 634; January 4, 1985.) 
Certain ultimate management methods, including incorporation of  
waste into products that are to be placed on the land, result in  
designation of the material as solid waste.  Therefore, if zinc  
sulfate is recovered from the zinc oxide and then used to produce  
fertilizer, the zinc oxide is a solid waste.  
 
The dust in question has not been listed as a hazardous waste;  
therefore, it would be hazardous only if it exhibits one of the  
characteristics at 40 CFR Part 261, Subpart C.  It is the gene- 
rator's responsibility to use his knowledge of the waste or to  
perform the tests described in sections 261.22-24 to determine  
whether the waste exhibits any of the characteristics of hazardous  
waste.  The solution that you propose (i.e., to regulate the  
process until the metals are removed) is allowable; but the issue  
is not when the material ceases to be a solid waste, it is rather  
when does it cease to exhibit a characteristic.  
 
Finally, you should note that a facility which treats a  
hazardous sludge to recover a material (i.e., zinc sulfate) that is  
used to produce fertilizer is subject to 40 CFR Section 261.6(c), 
the requirements for hazardous waste recycling facilities.  
 


