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MEMORANDUM 
 
SUBJECT:  Denial of RCRA Operating Permits 
 
FROM:     Marcia Williams, Director 
          Office of Solid Waste (WH-562) 
 
TO:       Hazardous Waste Division Directors 
          Regions I-X 
 
A number of Regions have raised the question whether they 
can deny a permit for the active life of a facility, while 
deferring a final decision on post-closure conditions.  The 
concern of these Regions is that, once a permit application has 
been denied, a post-closure permit can no longer be required. 
 
Although EPA's permitting regulations envision only one 
approval or denial decision on a permit application, they do not 
prohibit the permitting authority from dividing this decision 
into two parts, one applying to the active life of the facility 
and the other to the post-closure period.  Consequently, EPA or 
an authorized State (unless it has more stringent requirements) 
may deny the active portion of a permit application, pending a  
decision on post-closure conditions.  After denial of the operating 
portion, the facility would be required to cease receiving 
hazardous waste and begin closure. 
 
If a Region or an authorized State adopts this approach with 
respect to a particular facility it should make it clear in its 
tentative decision that it is denying the permit only with respect 
to the active life of the facility and that the facility is 
still required to obtain a post-closure permit.  We recommend 
that you include the following information in the Notice of 
Intent to Deny with respect to such a facility. 
 
     The tentative decision to deny the permit application runs 
     to the active life of the facility only.  The permit denial 
     will not affect the requirement that the owner or operator 
     obtain a permit covering the applicable post-closure care 
     period with respect to the hazardous waste management units 
     for which the permit is denied, in accordance with 40 CFR 
     170.1(c). 
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A comparable statement should be included in the final notice of 
denial. 
 
We will also be proposing to amend §270.1(c) of the permitting 
regulations to clarify EPA's authority to divide permit decisions 
in this way.  The proposal is scheduled for publication in February. 
Before this clarification is issued, you should include the  
statement cited above in any Notices of Intent to Deny. 
 
If you have any questions on this issue, please contact Matt 
Hale of the OSW Permits Branch. 
 
cc:  RCRA Branch Chief, Regions I-X 
     Bruce Weddle, OSW 
     Matt Hale, OSW 
     Carrie Wehling, OGC 


