
UNITED-S;FA%ES-ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

JAN 3 0 2009 

OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL RELATIONS 

The Honorable Edward J. M d e y  . 
. Chaitman 
Committee on Energy qnd Commerce 
Subcommittee on Energ* and Enviroment 
U.S. House of ~epresentatives 
Washington D.C. 205 16 

Dear Mr. Chairman: 

Thank you for your letter of January 13,2009, to the U.S:Environmental Protection 
Agency's (EPA's) fonngr ~dministptor~~tephen I. Johns611 reqhesting information related to 
the regulation-of th6.bhproducts associated with coal-burning power plants. . 

EPA respects your role ;~s Chairman and is committed to providing the Subcommittee 
with infornabion necessary to satisfy its, kveisight abtiGties to the extent possible, consistent 
~ t h  ~onstihitio&il md~s~a~o~ :~61 ' i ga t ions ]  we,  are co'oidihati@ with various ofices and 
working diligently to identify; assi&Me, a@ review the documents and information requested in 
your letter. &Iofivevdr, bechuk&.bf~~~xtd@iive infopition requested, we will need additional 
time to fully respond to your, qu6stiorih. tfie meadtime, we are coordinating with your staff to 
provide a~briefing to shafe.inforni$tion oh this.issue. 

Again, let m~&sur& you that we Bre working. tp respond to your request as expeditiously 
as possible. If you have fdheg quesfio~$, &ase ooirt:ai:t me dr'your staff may contact Amy 
Hayden in EPA's office o~~di i@essiona~ and Intergovernmeofal Relations at (202) 564-0555. . 

Sihcerel y, 

Acting Asso'ciate Administrator 

Internet Addpss (URL) * http://www.epagov 
RocycledlRecyclable'*Pdnted$lh ~egef&le 0 9  ~a&d'lnkson R6c&led Paper {Mlnlmum 25% Postconsvrner) 



Responses to C!ongres$man Edward J. Markey's January 13,2009 letfer ;elhod to the 
regulation of the by-products associated with coal-burning power plants. 

1. Does EPA Believe that coal ash.and/or other by-products associated with coal- 
burning power planb should be designated'a hazardous waste? If not, why not? Tf so, why 
has it not already done so? Please provide copies of all EPA studies, memos, draft 
proposals and other'carrespondence related to  any cll'elibierr9tions associated with such 
designation, or alternate approaches to regulating these materials. 

Section 300) (b)(3)(A)(i) of the Resource Conservation and Recovery Act (RCRA) temporarily 
excluded certain large-volume wastes, including by-product wastes associated with the 
combustion of.coal and pther fossil fuels from being regulated as hazardous wastes under 
Subtitle C of RCRA, pending completion of a Report to Congress and a Regulatory 
Determination by the Administxitor of the Environmental Protection Agency either to 
promulg~tte.regulations under Subtitle C ofRG&l or deem that such regulations are 
unwarranted. With tbis legislative mandate, EPA published its Part 1 Regulatory Determination 
for large-volume utility coal combustion wastes in theFederal Register in August 1993 (see 58 
FR 42466). At that time, EPA deteiinined that fly ash, bottom ash, boiler slag, and flue gas 
emission control dust from coal burning utilities did not warrant regulation a i  hazardous waste 
and, thus, remained excluded from regulation under Subtitle C of RCRA $261.4@)(4). That 
Regulatojl Determination addressed the large-volume utilip coal combustion waste streams, but 
it did not cover co-management of all wastes generated at facilities that combust coal and other 
fossil hels. Therefore, EPA conducted additional research ~egarding the co-management of the 
large-v~lume utility wastes with the remaining wastes generated at faciIities that combust coal 
and other fossil fuels. 

In May 2000,.EPA.issued, its Part 2 Regulatory Determination ("Regulatory Determination on 
Wastes frdm Combustion ofFossil Fuels",(65 FR 32214)), addressing the remaining wastes 
that had notbeen considered under its 1993~Regulatory ~etermination.' 1n:the May.2000 
Regulatory Deterrqination, the Agency likewise concluded that these wastes did not warsant 
regulation as hazardous waste under Subtitle C of RCRA. However, EPA also determined3hat 
national non-hazardo-us waste regulations under RCRA Subtitle D were appropriate for coal - 

cumbustion wastes disposed of in surface impoundments and landfills aridused as fill in surface 
or underground.mines. For disposa'l in landfills and surface impoundments, EPA based its 
detdminatioh on the following considerations: (1) the constifuents present in these wastes 

. include toxic metalsthat coljld.present a danger to human health and the'environment under 
certain conditions;:(2-)"the Agency identified I 13.documented cases of proven dangers to human 

The wast i  addressed under this Regulatory Determination includes: (1) large-volume coal combustion wqstas 
(i,e.,fly ash, boftom ash, boiler slag rind flue gas emission control dust) ienerated at electric utility and indepfjldent 
power producing fiotlities that are co-managed tagelher with certain other coal combustion wastes; (2) coal 
combustion wastes generated at non-utilities; (3) coal combustion wastes generated at facilities with fluidized bed 
combustion te~hnology; (4) petroleum coke combustion wastes; (5) wastes From the combustion of mixtures o f  
ooal snd other fuels (i.e., ca-burning of coal with other fuels whae coal is at least 50% of the total hiel); (6) wastes 
fiom the combustion of oil; and (7) wastes &on1 the combustion of natural gas. 
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health and the environment by the imprbper management of these wastes in landfills and surface 
impoundments; (3) lack of contrbls, such as liners and groundwater monitoring, at many sites; 
and (4) while there h'ad been improvements instate regulatory programs, there aIso were gaps 

I identified in state oversight . The 2000 ~ e g u l a t o r ~  Determination is,enclosed _ _ _ - _ - _ - _ _ _ _ _ _ _ _ _ _ _ - -  with this letler. _ - Deleted: nttached 

The supporting technical documents, including the findings of the 1999 Report to Congress 
(RTC) "Wastes from the Combustion of ~bss i l  Fuel," are quite voluminous and are accessible at: 
htt~://ww.e~a.~ov/euawastelnmhaz/industn'al/special/fossII/v~lume 2.odf and 
htt~:~www.eua:~ovleuawastelnon~ailind~~~~a1/~pe~ia1/f0~~i~1/fs1tech.h. They address the 
chatactedzation of coal combit!stion wade-(CGWj, its management practices as of the mid- 
1990s, State regulatory programs, damage caies assdciated with the management of CCW, the 
economic and cost impact analysisyof rulemaking, and human health and ecologic risk analysis 
of fossil+ fuel conibustion (since s'upergeded by a 2006, study). 

Since the May 2000 Regulatory 'Determination, additional information and data became 
available, which EPA believed shoula be noticed for public comment as part of the Agency's 
evaluation regarding the devel'opmeiit~of regulations under Subtitle D of RCRA of CCW. Thus, 
this infomation Was made auailalile for public comment in its August 2007 Notice of Data 

I Availatility (NODA) (72 FR 49714; pleitse:se'e,enclos_~tfe)~ -Thiis_ in_cI~_d_ed_a_n_updtg ofwqg . . A _ .. - { Deleted: attnched 

manggement practices--;a joint U.S. Departmenk of Energy (DOE) and EPA report entitled, Cod1 
Contbustion Waste Managenrent at Laki:nfills arid Surfae Inipoundnten&, 1994-2004, a further 
assessment of damage Gases; and a draft risk assessment.' In addition, the draft risk assessment 
was subject to peer review, which ,was completed in September 2008. The 2007 Notice of Data 
~vailabjlity, as well as its accompanying technical documents, the public comments, citizen and 
industry proposals for the reblaton of ooal combustion waste, and the results of the draft risk 
assessment's peer review, are all accessible at the-NODA's dockes at 
htto:Nwww.renulations.aov~serirchlsesli wsults.iso?css=0&&Ntk=All&Ntx=mode+mat&ll& 
Ne=2+8+ 1 1 +8053+8054+8098'f'~074+8b66+8084+8055&~=0&~tt=e.oa-ha-rcra-2006- 
0796&sid= ll'F1.41358782. 

We are most willing to,discuss any of these doauments with you or your staff and provide paper 
copies of those documents if that will be helpful. 

The NOD# also solicited comment.on,a Ecbruary 2004 Petition for.~ulemaking submitted by the Clean Air Task 
Force and the Hoosia Environmkntal Council, joinfly with a number ofcifizens' groups to prohibit the placement or 
disposq of'CCW intb groundwatk or surface wat$,sand two suggCted approaches for managing CCW in landfills 
antl surfaceimpoulidmepts. One appriiach is a Voluniiiry Action Plan thatwas fotmulated by the electric utility 

industry: thelother ahroach is a props# Eimework prlpared by a number,bfcitizcns' groups for federal 
regdhtion of CCWsdisposed of in landfills and surface impoirndm&ts under Subtitle D or RCRA 



2. Does EPA believe it has sufficient legal autl~ority under existing environmental 
statutes to regulate coal ash, heavy met&Is, and other hazardous wastes associated with 
coal-burning power plants? If so, why hasn't EPA used this authority? If not, what 
changes in the law would be needed to give-EPA the authority to protect public health and 
the environmenf from these wastes? 

Yes, EPA believes that it,cunr&ntly has sufficient legal authority to regulate such wastes and does . 
not believe that any changes to environment& statutes are required. However, we expect that, if 
BPA were to pursue regulation of CCW underSubtitle C, some may raise questions about the 
Agency's legal authority to reconsider its earlier Regulatory ~eterniinations. 

With respect to your second question,'and as noted-in ouiresponse above, following the May 
2000 'cRegulatory Determination on Wastes from the Combustion of Fossil Fuels'' (65 FR 
32214), EPA collected new data and perfomed additional analyses, including a draft risk 
assessment and fuhher evaluation of possible damage cases on the management-of CCW in 
landfills and surface inipoundments, particularly since the information on which the May 2000 
Regulatory ~etermination was made was based,on infomation collected priorto 1995. The 
Agency believed that this additional information and data were important considerations in,the 
development of regulations. EPA made this information available for public comment in its 
August 2067 NODA and received close to 400 comments. In addition, the draft risk assessment 
was subject to peer review, which was completed in September 2008. EPA is carefully 
analyzing the comments-and recommendations we have received, including those from the peer 

' reviewers, and will consider this information as we continue to follow up on the regulatay 
I determination on the management of CCW in surface impoundments and landfills. , - - - - _ - - - - _ - 

3. If coal ash andlor other by-products associated with coal-burning power plants was 
designated as haza~dous:waste, please detail the potential regulatory steps that would 
follow such desigdation. 

Confurnotion hrnrhl; mtimony 
by Lisa Jaokson, nt the time. the 

ff the Agency were<to decide to regulate,CCW as hazardous under Subtitle C of RCRA, than we 
believe tBat we would need to revise fhe Regulatory Detemination, which we thinli may be done 
at the same time. that we propose to remove the existing regulatoy exemption. However,.as part 
of this effort, we believe that the Agency would need to describe the facts that cause the Agency 
now to believe that CCW weds to be regulated under Subtitle C, as opposed to Subtitle D. In 
addition, w h i l e ~ ~ E 4 A  does not specifidaflp spell out the process by which we &vise the 
Regulatory Detmination, we w3uld'expect that based.on recent casesin other contexts, the 
Agency would find it advisable to go thiough the same process we followed to establish it-in 
.other Cords, "after public hearings and an opKortunity for,ccsmment." That would require the 
Agency to develop a ljroposed regulation, including the needed supporting documentation; 
publish that proposal iq'the Federal Register for public cqmment and hold public helirings; 
anal%e and respond to those commentk; and then fublish a final regulation. After EPA 
promulgated the1Eder;il rule, States authorized for'the RCRA p r o h m  would then have to adopt 
those regdlations (or regulations no less stringent than the federal ones) and receive authoiization 
fidm EPA. 



4. Has EPA examined the manner in which these materials are stored? For example, 
last month's accident 0ccurred'in.a storagepoftd. 'Given the dangers that these materials 
particularly pose to the surrounding water system, has EPA considered'the wisdom of 
allowidg them to be stored in this manner in the first place? Please provide copies of all 
EPA studies,inemos, draft proppsals and other correspondence related to any 
deliberations associated with the regulation of the types of facilities that can be used to 
store these materbls. 

EPA's May 2000 Regulatory Determination did not speciBcally address surface impoundment 
integrity. The disoharge of fly ash and.bottom ash transp* water (i.e., the discharge from ash 
ponds) is regulated by. National ~ollutant Discharge ,Elimination System (NPDES) permits and 
EPA has issued national effluknt limitations that apply to the discharge. 

NPDES regulations issued under the authority of the Clean Water Act require that all NPDES 
permits include standard condjtions that include the requirement to ". . .properly operate and 
maintain all facilities and systems of treatment and control (and related appurtenances). . .to 
achieve complhce with the conditions of this pennit" (See 40' CER part 122.41 (e)). In 
addition, best management practice~ican be irlc1uded;in NPRES permits as necessary to achieve 
limitations or to carry out-the purpose and intent of the CWA (Set: 40 CFR part,122.44(k). 
Given the TVA ash pond collapsd, EPA is presently reviewing existing perhits to assess if 
additional requirements or guidance are appropriate. . 

The national effluent limitations, is5ued.b~ EPA in 1982 and codified at 40 CFR part 423, 
imposed an effluent limit of "zero discharge" for fly ash transport water from new facilities. As 
a result, nearly all generating units)built after 1982 have avoided using storage ponds for fly ash 
by using ash handling systems tvat keep the fly.as$ dry. The dry fly, ash is dither disposed of in a 
landfill or sold fbr cemept manufactufing-or other uses. Some plants built before 1982 also use 
dry handling practices for fly ash, although the wet fly ash in storage ponds is 
commonplace at other plants. Bottom ash is typically stored in ponds at most plants; however, 
some plants handle the bottom ash wjth a d y  prdcess that avoids the need for a storage pond. 

EPA is nearing the end of a multi-year study of the steam electric-power generating industry to 
detehnine whether the national effluent limitationsguidelines warrant revision, Upon 
concluding the study later this year, ERA will detkrqine whether to initiate a rulemaking process. 
The study has expended substantial effort in reviewing discharges from coal-fired power plants, 
including-ash pbnds. EFA's reyiew of ope*ng practices, and wastewater manageinenf 
technologies will include an assessment of technologies'that enable some plants-to manage their 
fly ash and%bottom ash with'ijut the need f o ~  ash storage pdnds. 

EPA has cornpilea a substantial amount ofdocuiHentation oyer the course of the study. Most of 
these docutients were'madeavailable for publicreview as part of the docket forEPA7s Final 
2008 Effluent Guidelines ,Program The documentation is rather voluminous. We would 

' As required by Section 304(m).of the Clean Water Acl, EPA publishes an Effluent GuidelinesProgram Plan 
presenting a schedule for the annual review and revision of promulgated effluent guidelines and for identifying 
industrial categories without effluent guidelines'lhat might need to bercgulatcd lo prevent or control pollution. The 
Plan also presents the results of ongoing and completed indudry studies. The Final 2008 Effluent Guidelines 



welcome the opportunity for the EPA staff conducting the study to discuss with your staff the 
specific materials that have been compiled so we can best respond to your request for documents. 

.. 


