9441.1987(98)

OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE
DEC 24 1987

MEMORANDUM

SUBJECT: Regulatory Interpretation Regarding Status of Coal
Tar Decanter Sludge Waste Pile at Toledo Coke
Corp., Toledo, Ohio

FROM: Marcia Williams, Director (WH-562)
Office of Solid Waste

TO:  William H. Miner, Acting Chief (5HS-13)
Solid Waste Branch

This memo is in response to your request for an interpre-

tation of the status of Toledo Coke's coal tar decanter sludge
waste pile based upon the April 13, 1987 Federal Register notice
which clarified 40 CFR 261.6(a)(3)(vii), and the july 31, 1987
court decision (American Mining Congress v. EPA). Our
understanding of the situation at Toledo Coke (formerly Koppers
Corp.) is that at one time, they stored Hazardous Waste No.
K087, decanter tank tar sludge from coking operations, in a
waste pile. The material in question would be solid waste per
40 CFR 261.2(c)(2), and would meet the listing for K087 found in
section 261.32. Thus, it is a hazardous waste. The exemption
for hazardous wastes which are recycled, found in section
261.6(a)(3)(vii), extends to coke and coal products derived from
K087, when burned for energy recovery. It does not extend to
storage of the K087 prior to recycling. See 50 FR 49171. The
April 13, 1987 Federal Register merely clarifies that section
261.6(a)(3)(vii) applies to coke and coal tar produced from K087
and not from other hazardous waste. The clarification there-
fore, does not have any impact on the situation at Toledo Coke.

With respect to the American Mining Congress Court case, as
you are probably aware, we have been preparing a Federal
Register notice which will provide the Agency's interpretation
of the court's opinion; this notice will describe those portions
of the rules that are unaffected by the opinion and will propose
to amend those portions of the rules that we believe are requir-
ed by the court's opinion. Based on this notice, the AMC deci-
sion also does not appear to have any impact on this situation.
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(We expect this notice to be issued in the near future.)
However, until this notice is signed by the Administrator, you
cannot tell representatives from Toledo Coke of this position.
Therefore, you should just inform them that the agency is
preparing a notice that will provide the Agency's interpretation
of the court's opinion and that it will be published in the
Federal Register in the near future.

I hope this clarifies the additional questions raised. If
you have any questions, please feel free to contact
Michael Petruska (202) 475-8551.
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