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the Environmental Protection Agency's (EPA's) @sition on whether process wastewater to be 
generated at the proposed Duke Energy Edmdsprt htqp ted  ~dgcat ion Cofil$ned Cycle 
(IGCC) facility is exempt frm regdotian as a bazardow, *te under the Resource Consematian 
and Recovery Act (RC'RA), pursuant t6 40 C.F.R. 26 1.4(bO(;r.)(ii)tG) (ex&ption for ''proce~ 
wastewater from cod gasifi&tiw7'), coimiody &&red to as the Bedl cxempbon. Based on 
the information provided in your letters (refqred to in your November 5 letter) and at our 
meeting on April 23,2009, it is ow d e t e d t i ~ a  tl& the wastewata to be generated from the 
proposed Duke En- Edwadsport IGCC faciliw dbes not fall- within the s~ope of that 
exemption, and therefore muld be subject to the RCRA Subtitle C haza&~, waste regulation 
(if chamcteristicdIy hazq&olas). The Agency has :reached t b i s - ' ~ w c ~ m i m  for' the masons . 

discussed below. 

In determining whether a waste Mis.within the scope of the regulation mcluding process . , 

wastewaier from coal ,wifi&oq ... cociifi~d - - at 440 ,CFR 26 1.4@](7)(ii)(G), a number of 
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Specifically, EPA' i ~ e ~ & h k  1,1989 Final Rule ( ~ u i j i i ~ ~ ~ e  ~ k d i i r ~ i ~ n :  Wnal Rule, 
54 FR 36592) established criteria that minerd grqcessing waste must satisfy to qualify for 
exemption under the Bevill Amendmentt (see 54 Fed. Re& 3 6593,3,6595). Of particular 
relevance to wastewaters from the,proposed Duke Energy faciki~, t!de rule mqukd  that 
?esicfuals from treatment of excluded mineral processing wastes awt be. historidly or 
presently generated and must ineet 'the high volume-and low hazard criteria in order to retain 
excluded status." 54 Fed. Reg. at 36595,. . As , part .. ... of &is rule, EPA explained that the Bevill 
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the fut&." 54Ped. Reg. at 36596. EPA reiteratesthis in addressing w & s  from air pollution 
control devices, stating that "[r]&dds, &om treaheng of excluded mineral processing wastes 
must be historically or preently generated * *. to ret& excltihd status." 54 Fed. Reg. at 366 14 
(emphasis added). See, ~ d t e  Corp'v P A : ,  952 F.2d 473,40482 @ .C. Cir 1 99 1) (describing 
the application of these deria in EP A" s rulcdsing,proce~s end upholding EPA' s one-time 
d e ) .  Further, EPA has c m s i s t y  interpreted dl Beiiill exemptions, including the exemption 
for "process wastewater from cod gasifidon" to be limited to those wastes that were studied as 
p a  of the Bevill rulemaking process: In this instance, this would include the w&es discussed 
in the 1-990 Report to Congress (RTC), the'hle p r e h b h ,  an& the January 1991 Notice of Data 
Availability. Thus, my wtk that fit if& the terms of the exemption at 40 CFR 
26 1.4(b)(7)(ii)(G) would n a a ' e l y ~ ~ ~ e e t  W of the binding iid rule criteria, and would 
not differ s@ificantly~or,pat~dI.yyfrob ,. +wages EPA studied. . , , 
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EPA ca&wted an &gioeering revimyf the proposed Duke facility and co-d it to 
the Oreat Plains Coal Gasification process stidied in Chaptei 5 of the 1990 RTC to identify 
similarities and differences in the processes, wd to d e k e c  whether there were significant or 
material differences betwwn the wastes, While-&e Duke Edwardsport project has not yet 
produced such wastewaters, it &$e'q that the proposed wasteteaten from the M e  facility will 
differ significantly from those that &ere ev&ated:in the 1990 Report to Congress (RTC) 
entitled, "Special Wastes l%m Mherd Phcesshg." Since @is i s  the case, the rule is clear that 
these wastewaters are not eligible far' the e v i l 1  ~clusion:, . - . - . . . . I  

4 f L L  . , . 
i l I ,  . . _  _ '  - . - - > I  > 

>3  '._ - . . * _  , . - > .. 

' I . .  
.< m . . ; 'x. 

1 .I I 

chapter 5.3 of the RTC indj&Gs rhat ppibcess ymtewater &ner&d st Great P l d s  
Coal Gasification's process did ndt, exhibit the r,h&ckri.stiljs of hamrdous wastes (wmsivi~, 
reactivity, ignitability, and- exm&on procedure (EP) toxicity); On the o h  W, M e  
provided EPA witb data m the hs ib l e  or like@ chemical composition of the Ed~ardsport grey 
water. The majority of this p y  wastewater is gemezated from gas cooling Mowdown. That data 
indicates that tfie grey d *ay be ~hamckristicall~ k d o u s  for selenium and arsenic. 
Based on these data, EPA concludes that there,is sufficient chemical differences between the 
exempted process wastewater generated at ad, and the wastewater proposed to be 
generated at the Edwardspoi-t Wity. Wastewater'fiom the proposed Edwards-port facility 
cannot fdrly be hmteriz& aS the 9m-e  yastes &at EPA studied in its Repcart to Conpss. 
Tkerefore, EPA would consider these -ti waters at the Duke facility not eligible far the Bevill 
exclusion. 

Dukc Energy also has awertcdrhas dl of &{&wddown from the radiant syngas coolers 
at the proposed Edwardsport facility is B e d l  exec. H m e S ,  w e  would note that the RTC 
noted in Section 5.2 that a coxenthted bleed streatzx at Great Plains, known as cooIing; tower 
blowdown, and the residuals @omM &* matmmt ofthat wasW.streain are not special wastes. 
Since EPA has clearly indicated in the RTC that 'g~&~fi&tion blowdown is not a special waste, 
the blowdown fim the proposed ~dw&dsport . facility . is thefore  not a special waste. 
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Mr. Matt Hale, Director 

Office of Resource Consewation and ~ e c k  

Ariel RIM Building . I - , 
, I .  

Mail Code: 5301P , , . ,  

1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 * .  , - 

Re: Duke Energy Ap,plica?ion$ for 
U(C Class I  onh hazardous Injection Welk 

This letter is to confirm our undewtand:Fng of the Environmental Pratkdian Wxicy's (!EB&F&Mlal of 
Duke Energy's request for the application of the RCRA Subtitle C-egempt Wvi4I & W e  exemption to the 
Edwadsport lnxqgrated Gasification Combined C y c k  (IGCC) facility in Indiana. This exernptipn denial 
was communicated v e h l y  to Duke Energy's consultant, Bat Quirtn uf The Aocard Group, k s d  on a 
discussion with the €PA an.July 2,2009. -. . 

L ,  , -  - 

This exemption, Duke Enew believeq would haw appropriately supgomd the EPAJs approual.of UIC 

Class 1 Nonhazardous Injection Well permits for Phe facitityis injection of proc-ess wastewater. We 

appreciate the EPA's canrideration of our request althwgh we are disappointed in the outcome. While 
options other than the Bevill'waste exemption were i-aiqed by the EPA and &iscusxQ with Duke Energy, 
ultimately the additional (and uncekaih) permitting outcome and time, and eanstruction schedule to 
support needed new electric power generation in Indiana did not albw pursuit of t h e  options. 

Duke Energy appreciates the opportunities to mutually consider the merits of the request: 

Our rneetin~ on April 23,2009,'and the folldw-up correspondence from Duke Energy dated May - 
6,2009. ' . 

, m ? .  

Duke Energy's February response ta the EPk's request to match wastewater characteristics 

for the Great Plains Coal Gasificaiion  lark. ' . ,,. 

The Januav 2509 teleconference with EPA , Region . 5 and Headquarterr on the exemption 
request . . . 
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