STATEMENT OF WORK
Expert Financial and Corporate Analysis and Training Blanket Purchase Agreement for Financial Assurance Enforcement

Background 

The Office of Site Remediation Enforcement (OSRE) in the Office of Enforcement and Compliance Assurance (OECA) has primary responsibility for enforcement of the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA or “Superfund”) and the corrective action provisions of the Resource Conservation and Recovery Act (RCRA) Subtitle C.  The Office of Civil Enforcement (OCE) in OECA has primary responsibility for enforcement of the closure, post-closure, third-party liability, and underground storage tank provisions of RCRA Subtitle C and I, as well as the Toxic Substances Control Act (TSCA) and the Safe Drinking Water Act (SDWA) underground injection control program.  Some of OSRE’s and OCE’s primary roles are to support enforcement activities, compliance determinations, rulemakings, draft policies and models, and provide training and other advice.  Many of these enforcement activities involve significant financial and corporate issues. 

EPA, pursuant to its statutory authorities, implements programs that can require parties to clean-up the release of hazardous substances, wastes, and other materials into the environment.  For instance, CERCLA Sections 104 and 106 and RCRA Sections 3008(h) and 7003 provide the framework for federal abatement and enforcement actions initiated by the President, with EPA as the President’s delegated agent, or the Attorney General.  These actions typically require private parties to incur substantial costs in responding to hazardous conditions and removing hazardous wastes.  In addition, EPA pursuant to its statutory authorities in CERCLA, RCRA, TSCA, and SDWA, implements programs that require certain entities to provide proof that they will have sufficient funds (i.e., financial assurance) to pay for the clean-up, closure, post-closure, compensation to third parties for any bodily injury or property damage from releases, and/or other activities at their facilities and sites.  Financial assurance (or financial responsibility) protects human health and the environment by promoting the proper and safe handling of hazardous substances, wastes, and other materials, and protecting against individuals and entities defaulting on closure, post-closure, clean-up, and/or other obligations.  Absent financial assurance, protection of human health and the environment would depend on available government financial resources.  
In addition, the OSRE and OCE enforcement programs monitor compliance with the financial assurance requirements in regulations, settlements, orders, permits, policies, and guidance documents, and if a party is out of compliance the financial assurance requirements, the Programs take actions to bring the party into compliance or assist EPA Regions in taking such actions.  Such actions may include but are not limited to: taking an administrative enforcement action; referring the case to the Department of Justice for enforcement; assessing penalties; issuing notices/letters; and/or taking over the work.  Many of EPA’s enforcement activities involve significant financial issues.  

TECHNICAL REQUIREMENTS:

Expertise Required:

The Contractor must have expertise in corporate finance, municipal finance, and accounting.  The contractor must have a high level of knowledge regarding the statutory and regulatory requirements of CERCLA, RCRA, TSCA, and SDWA financial assurance in order to provide expert advice to enforcement personnel on financial issues that impact enforcement litigation, and, when directed, support enforcement negotiations, and appear as expert witnesses in hearings and trials.  The Contractor must have experience providing expert litigation reports and expert testimony in financial assurance cases.

Examples of a typical schedule that may be required under this contract would be one week to obtain a first draft, a meeting to discuss the work product within the second week after the assignment of the call order, and a final draft by the end of the second week.  Actual schedules will be set at the Task Order level.

Examples of types of deliverables that may be required under this contract are included below.  Actual requirements for deliverables will be set at the Task Order level.

· Memos,

· Charts and tables,

· Verbal reports,

· Training materials, and/or

· PowerPoint presentations.

Vulnerable services make up 75% of this contract.  Tasks 7, 8, and 9 may include advisory and assistance services.

SCOPE:

Task 1—Financial Analysis of Individuals, Businesses, Owners/Operators, Non-Profits Organizations, Governmental Entities, and/or Other Entities 

The Contractor shall analyze the ability of individuals (including but not limited to sole proprietors or business partners); businesses; owners and operators of facilities; non-profit organizations, either governmental or non-governmental, such as educational institutions, hospitals, and service organizations; governmental organizations, such as municipalities, counties, state agencies or universities; and/or other entities to comply with applicable financial assurance requirements.  The Contractor shall use tax returns, financial statements, and any other financial information or documents, including but not limited to publicly-available documents and principles of business and corporate accounting and finance, to provide EPA with expert advice regarding compliance with applicable financial assurance requirements.  

Task 2—Review and Analyze Financial Assurance Documents

The Contractor shall review and analyze financial assurance documents and other financial documents regarding entities’ ability to meet their financial responsibility obligations.  The Contractor will provide advice to EPA as to whether economic assumptions used to calculate cost estimates are acceptable or unrealistic.  The Contractor will provide advice EPA as to whether financial assurance documents satisfy EPA criteria, including but not limited to statutory language, regulations, settlement language, orders, permits, policies, and guidance documents.  The Contractor will review financial assurance documents for acceptability of such financial assurance, based on the requirements established by EPA enforcement personnel under such laws, settlements, orders, permits, policies, and guidance documents.

The Contractor may be asked to assist EPA in reviewing financial assurance instruments including but not limited to: trust agreements; surety bonds; letters of credit; insurance; corporate guarantees; and financial tests.  

Task 3—Structural Analysis of Complex Corporate Organizations
The Contractor shall research and analyze the history and organizational structure of complex corporate organizations.  The Contractor will use corporate Federal tax returns, financial statements, corporate documents, and any other information available publicly or otherwise made available or accessible to the Contractor.  

The Contractor will assist EPA in understanding the relationship(s) among existing corporations and their potential liability under CERCLA, RCRA, TSCA, SDWA, and/or other laws and requirements.  The analysis may focus on a variety of issues, including but not limited to, the operation and control of a potentially responsible party (PRP), owner/operator, or another entity by another person and/or entity; the ability of a person to undercapitalize a PRP, owner/operator, or another entity; an evaluation of the fair market value of related party transactions; the ability of a PRP, owner/operator, or another entity to limit or reduce its earnings for the benefit of a different person and/or entity; and, the ability of a PRP, owner/operator, or another entity to transfer an investment or other asset to an entity that may not be subject to the same statutory authorities.  

Task 4—Assist with Casework and Settlement Negotiations Involving Financial Assurance

The Contractor shall assist EPA enforcement personnel in case preparation and negotiations with PRPs, owner/operators, or other entities regarding issues that arise in enforcement cases involving financial assurance.  This may include, but not be limited to, such tasks as: assistance in drafting information requests and interrogatories; reviewing draft settlement documents; participating in conference calls and meetings with PRPs, owner/operators, individuals, or other entities; and/or providing advice to EPA attorneys during depositions.  This may also include assisting EPA in calculating the economic benefit derived by parties from non-compliance with applicable requirements.        
Task 5—Provide Expert Witness Reports and Testimony in Administrative and Judicial Cases Involving Financial Assurance
The Contractor shall provide financial analysts qualified to testify as expert witnesses in mediations, administrative hearings, or judicial trials in enforcement cases involving financial assurance.  The financial analysts shall assist EPA to prepare for administrative and civil litigation of financial and corporate structural issues, including but not limited to the preparation of expert reports and affidavits, reviewing documents provided by defense counsel, and drafting questions for examining defense witnesses.  

Task 6—Review Compliance with Statutory Requirements, Regulations, Settlements, Orders, Permits, Policies, and Guidance Documents Involving Financial Assurance

The Contractor shall assist EPA enforcement staff in reviewing compliance with statutory requirements, regulations, settlements, orders, permits, policies, and guidance documents involving financial assurance issues

Task 7—Develop and Test Financial Analysis and other Financial Assurance Tools

The Contractor shall work with EPA to develop and test the usefulness of financial analysis and other financial assurance tools, such as spreadsheets, databases, and websites, in the context of tracking financial assurance instruments and resources as well as providing expert financial and corporate analysis in support of financial assurance enforcement and compliance assistance.  

Task 8—Assist in Development of Financial Assurance Training

The Contractor shall assist in the development and implementation of trainings for EPA and state personnel on the requirements of the EPA’s financial assurance programs and issues related to compliance monitoring.  The Contractor will utilize existing materials as well as its own expert knowledge of the subject matter in addition to any other relevant materials to conduct training for EPA and state participants.  

Task 9—Provide Expert Advice and Financial Analysis Regarding a Wide Range of Financial, Economic, and Financial Assurance Issues

The Contractor shall provide expert advice and financial analysis regarding a wide range of financial, economic, and financial assurance issues that arise in enforcement actions and related policy topics, such as national trends related to financial responsibility.  EPA personnel will use this advice and analysis to develop or revise enforcement policies and/or rulemakings that involve economic or financial issues. 

Task 10—Support the Response to Inquiries and Reports Concerning Financial Assurance 

The Contractor will provide assistance in developing responses to inquiries, reports, and recommendations from organizations, governmental bodies, and other entities, including but not limited to Congress, the General Accountability Office, and the Office of Inspector General.  Such assistance shall include using Contractor’s expertise to advise EPA on approaches to such responses.  
