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MEMORANDUM

SUBJECT: Final Guidance on Administrative Records for Selecting
CERCLA Response Actions

FROM: Don R. Clay 77— 4
Assistant Adminis r
TO: Regional Administrators, Regions I-X

This memorandum transmits to you our "Final Guidance on
Administrative Records for Selecting CERCLA Response Actions.®
This document replaces the "Interim Guidance on Administrative
Records for Selection of CERCLA Response Actions," previously
issued on March 1, 1989.

The guidance sets forth the policy and procedures governing
the compilation and establishment of administrative records for
selecting response actions under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA). This guidance is also consistent with and expands
on Subpart I of the National 0il and Bazardous Substances
Pollution Contingency Plan, 55 Fed. Reg. 8859 (March 8, 1990).

This guidance reflects input received from the Regions,
Headguarters and the Department of Justice. There have been
several drafts of this guidance and comments have been
incorporated. 1I thank you for your assistance.
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I. INTRODUCTION
A. Purpose and Scope of the Administrative Record

This guidance addresses the establishment of administrative
records under Section 113 of the Comprehensive Environmental
Response, Compensation, and Liability aAct of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA).' Section 113(k) (1) of CERCLA requires the
establishment of administrative records upon which the President
shall base the selection of a response action (see Appendix A for
the complete statutory language).

Chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures for
compiling and maintaining the administrative record. Chapter III
examines the various types of documents which should be included
in the administrative record. Chapter IV discusses how agencies
outside EPA are involved in establishing the record. Finally,
this guidance includes a glossary of fregquently used terms and
acronyms as well as several appendices.

Although this guidance is written for use by the United
States Environmental Protection Agency (EPA), it can be adapted
for use by state and federal agencies required to establish
administrative records for the selection of CERCLA response
actions. As used in this guidance the term "lead agency" means
either EPA, a state or other federal agency, which is responsible
for compiling and maintaining the administrative record. As used
in this guidance, the term "support agency" means the agency or
agencies which furnish necessary data to the lead agency, reviews
response data and documents and provides other assistance as.
requested by the O0SC or RPM. This guidance reflects the
revisions to the National 0il and Hazardous Substances Pollution
Contingency Plan (NCP) published on March 8, 1350, 55 Fed. Reg.
8859 (see Appendices L and M).

The administrative record established under Section 113(k)
of CERCLA serves two primary purposes. First, the record
contains those documents which form the basis for selection of a
response action and under Section 113(j), judicial review of any
issue concerning the adequacy of any response action is limited
to the record. Second, Section 113(k) requires that the
administrative record act as a vehicle for public participation

' 42 U.S.C. §9613. References made to CERCLA throughout
this memorandum should be interpreted as meaning "CERCLA, as
amended by SARA."
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in selecting a response action. This guidance document discusses
procedures developed to ensure that the lead agency's
administrative records meet these twin purposes.

The administrative record is the body of documents that
"forms the basis" for the selection of a particular response at a
site. This does not mean that documents which only support a
response decision are placed in the administrative record.
Documents which are included are relevant documents that were
relied upon in selecting the response action, as well as relevant
documents that were considered but ultimately rejected (e.g.,
documents "considered or relied on").

This document uses the phrase "considered or relied on" in
discussing which doccuments should be included in the
administrative record to indicate that it is EPA's general policy
to be inclusive for placing documents in the administrative
record., However, this term dces not mean that drafts or internal
documents are normally included in the administrative record.
Lead or support agency draft or internal memoranda are generally
not included in the administrative recocrd, except in specific
circumstances (see section III.G. at page 33). Thus, the record
will include final documents generated by the lead and support
agency, as well as technical and site-specific information.
Information or comments submitted by the public or potentially
responsible parties (PRPs) during a public comment period (even
if the lead agency does not agree with the information or
comments) are also included in the administrative record (see
section I1I.D. at page 30).

The following principles should be applied in establishing
administrative records:

o The record should be compiled as documents relating to the
- selection of the response action are generated or received
by the lead agency:

o The record should include documents that form the basis for
the decision, whether or not they support the response
selection; and

o The record should be a contemporaneous explanation of the
basis for the selection of a response action.

The effort to establish adequate administrative records
encompasses a vast array of people including: Administraive
Record Coordinators, Remedial Project Managers (RPMs), On-Scene
Coordinators (0SCs), enforcement staff, records management staff,
Regional Counsel staff, Community Relations Coordinators (CRCs),
other federal agencies, states, CERCLA contractors, and the

2
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public.z “This guidance will discuss the roles and
responsibilities of these people and how they interact with one
another.

B. Judicial Review

Section 113(3) (1) of CERCLA provides that judicial review of
any issues concerning the adequacy of any response action shall
be limited to the administrative record.

Judicial review based on an administrative record provides
numerous benefits. Under Section 113(j) of CERCLA and general
principles of administrative law, when the trial court reviews
the response action selected, the court is limited to reviewing
the documents in the administrative record. As a result, facts
or arguments related to the response action that challenging
parties present for the first time in court will not be
considered.

Record review saves time by limiting the scope of trials,
thereby saving the lead agency's resources for cleanup rather
than litigation. Courts will not allow a party challenging a
decision to use discovery, hearings, or additional fact finding
to look beyond the lead agency's administrative record, except in
very limited circumstances. 1In particular, courts generally will
not permit persons challenging a response decision to depose,
examine, or cross-examine EPA, state or other federal agency
decisionmakers, staff, or contractors concerning the selection of
the response action. -

Furthermore, the administrative record may be cited long
after officials responsible for the response decisions have moved
into different positions or have left the lead or support agency.
Judicial review limited to the record saves time involved in
locating former employees who may not remember the facts angd
circumstances underlying decisions made at a much earlier time.

Moreover, in ruling on challenges to the response action
decision, the court will apply the highly deferential "arbitrary
and capricious" standard of review set forth in Section 113(3j) (2)
of CERCLA. Under this standard, a court does not substitute its
judgment for that of the decisionmaker. The reviewing court does
not act as an independent decisionmaker, but rather acts as a
reviewing body whose limited task is to check for arbitrary and
capricious action. Thus, the court will only overturn the
response selection decision if it can be shown on the

2 As used hereinafter in this guidance the term "public"
includes potentially responsible parties (PRPs).

3
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administrative record, that the decision was arbitrary and
capricious or otherwise not in accordance with the law. However,
the extent to which EPA benefits from having judicial review
limited to the record depends on the gquality and completeness of
each record.

C. Publi- zicipation

Section 113(k) (2) of CERCLA requires that the public have
the opportunity to participate in developing the administrative
record for response selection. Section 117 of CERCLA also
includes provisions for public participation in the remedial
action selection process. Both sections reflect a statutory
emphasis on public participation. Participation by interested
persons will ensure that the lead agency has considered the
concerns of the public, including PRPs, during the response
selection process. In addition, for purposes of administrative
and judicial review, the record will contain documents that
reflect the participation of the public and the lead agency's
consideration of the public's concerns.

If the lead agency does not provide an opportunity for
involvement of interested parties in the development of the
administrative record, persons challenging a response action may
argue that judicial review should not be limited to the record.
The lead agency must, therefore, make the information considered
or relied on in selecting a response action available to the
public, provide an appropriate opportunity for public comment on
this information, place comments and information received from
the public in the record, and reflect in the record the lead
agency's consideration of this information.

II.” PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD
A. Adnministrative Record Coordinator

Each region should have an Administrative Record
Coordinator. The Record Coordinator generally has the duty of

ensuring that the administrative record files are compiled and
maintained according to Subpart I of the NCP and this guidance.®

3 42 U.s.c. §9617.

¢ The "administrative record file™ should be distinguished
from the "administrative record." The administrative record file
refers to the documents as they are being compiled. Until a
response action decision has been selected, there is no complete
administrative record for that decision. Thus, to avoid creating
the impression that the record is complete at any time prior to

4
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The Record Coordinator will not be responsible for deciding which
documents are included in a record file. Those decisions should
be made by the 0SC or RPM, with appropriate consultation of ORC
staff. The Record Coordinator's duties ordinarily include:

=]

©

Developing procedures for creating record files:;

Ensuring that the public is notified that the record files
are available for inspection;

Ensuring that thefrecords are available at or near the site:

Ensuring that the records are available at the regiocnal
office or other central location:

Coordinating efforts to obtain the necessary documents;
Indexing the record files:

Updating the record files and indices on a regular basis
(e.g., gquarterly):

Ensuring availability of the record file for copying:;

Ensuring that sampling and testing data, quality control and
quality assurance documentation, and chain of custody forms

are avajilable for public inspection, possibly at a location

other than that of the record files;

Coordinating with ORC staff on guestions of relevance and
confidentiality of documents submitted for the record files:

Arranging for production and presentation of the record to
court when necessary for judicial review;

Maintaining the confidential portion of the record files, if
necessary:

Maintaining the "Compendium of CERCLA Response Selection
Guidance Documents";

Coordinating with states and federal agencies on record
files compiled by them; and

the final selection decision, the set of documents is referred to
as the administrative record file rather than the administrative

record.
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© Notifying appropriate personnel of the timing for review of
state and federal record files.

Appendix D contains a model position description for an
Administrative Record Coordinator.

The Record Coordinator must work closely with RPMs, OSCs,
enforcement staff, records management staff, Regional Counsel
staff, community relations staff, and the Department of Justice
(DOJ) (for cases in litigation).

If the way the record was compiled and maintained is
questioned in litigation, the Record Coordinator may be called
upon to prepare an affidavit or testify about those procedures.
Therefore, the Record Coordinator should be familiar with the
procedures associated with the record, and be qualified to
fulfill the responsibilities outlined above.

B. Multiple Response Actions

In general, every decision document (e.g., Record of
Decision (ROD) or Action Memcrandum) must be supported by an
administrative recocrd. Under CERCLA, cleanups are often broken
up into distinct response actions. At a given site this may
include several removal actions, and/or remedial actions known as
operable units. For every removal action or operable unit, a
separate administrative record must be compiled.

Information relevant to more than one response decision,
such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incorporated by reference in the indexes of subsequent
record files for that site.

C. Compilation

The administrative record file should be compiled as
relevant documents on the response action are generated or
received. Thus, all documents which are clearly relevant and
non-privileged should be placed in the record file, entered into
the index, and made available to the public as soon as possible.
For example, the remedial investigation/feasibility study (RI/FS)
work plan, summaries of quality assured data, the RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

When there are questions whether particular documents should
be included in the record file, such documents can be segregated
and reviewed at regular intervals (e.g., quarterly). For

6
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exarple, draft documents or documents subject to claims of
privilege should be set aside for review by ORC and other
appropriate staff. At critical times, such as prior to the
public comment periocd, the issues regarding these documents
should be completely resolved and the documents included in the
record file, if appropriate.

The record file should be updated while it is available for
public inspection. The additional documents should be placed in
the record file and entered in the index. Any updates to the
record file should be made to all copies of the record file.

All documents considered or relied on in selecting the
respense action should be in the record file when a decision
document (e.g., a record of decision) is signed. Documents
relevant to the response selection but generated or received
after the decision document is signed should be placed in a post-
decision document file and may be added to the administrative
record file in certain circumstances (see section III.N. at page
40).

D. Index

Fach administrative record file must be indexed. The index
plays a key role in enabling both lead agency staff and members
of the public to help locate and retrieve documents included in
the record file. 1In addition, the index can be used for public
information purposes or identifying documents located elsewhere,
such as those included in the compendium of guidance documents
(see Appendix E). The index alsoc serves as an overview of the
history of the response action at the site.

The index also provides the lead agency with a degree of
control over documents located at or near the site. The creation
of an index will prevent persons from altering the record simply
by physically adding or removing documents from the record file.

The index should include the following information for each
document:

(o) Document Number:;
() Docunment Date - date on the document;
° Document Title - one or two line identification. TIdentify

the actual document, not a transmittal memo or other less
relevant document. Include sufficient information so the
document cannot be confused with another (e.g., the title
"report" may be insufficient):
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o Author - Name and affiliatien:
o Recipient - Name and affiliation:; and
) Document Location.

The index can be organized either by subject or in
chronological order. 1If documents are customarily grouped
together, as with sampling data and chain of custody documents,
they may be listed as a group in the index to the administrative
record file. Appendix C contains a model index organized by
subject. Computer databases have been helpful in generating and
updating the index.

The index should be updated when the record file is updated.
It is preferable to update the record file when documents are
received, or at least gquarterly. Such updates should coincide
with the periodic updating of the record file and review of
material for which there are guestions about relevance or
privilege (see section 1I.C. at page 6). The index _nould also
be updated before any public comment period commenc=:z. The index
should be labeled "draft index" until all relevant aocuments are
placed in the record file. When the decision document is signed,
the draft index should be updated and labeled "index."

E. Location
E.1l. General

Section 113(X) (1) of CERCLA requires that the administrative
record Pe available to the public "at or near the facility at
issue."’ Duplicates of the record file may be kept at any other
location. A copy of the record file must be located at the
regional office or other central location. Both copies of the
record file should be available for public inspection at
reasonable times (e.g., 9-4, Monday-Friday). 1In the case of an
emergency removal, unless requested, the record file needs to be
available for public inspection only at the central location (see
section II.F.3. at page 14).%

The record file located at or near the site should be placed
in one of the information repositories which may already exist
for community relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. If
there is no existing information repository, or if the repository

> see 40 C.F.R. §300.805.
6 40 C.F.R. §§300.805(a)(5) and (b).
8
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does not have sufficient space for the record file, any other
publi;ly accessible place may be chosen to house the record

file.”" When a Superfund site is located at or near an Indian
reservation, the centrally located copy of the record file may be
located at the Indian tribal headquarters. The Community
Relations Coordinator (CRC) should be consulted on the location
of the information repository and record file.

The record file should be transmitted to the local
repository in coordination with the CRC. The CRC should make the
initial contact to establish the local repository and reguest
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file toc the local
repository.

The record file should include an introductory cover letter
addressed to the librarian or repository manager (see Appendix
F). In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the
record to answer questions from the public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C. at page 6).

In addition to the publicly available record file, if
feasible, a master copy of the record file should be kept at the
regional office or other central location of the lead agency. To
preserve the integrity of the master copy of the record file, it
should not be accessible to the public. If not feasible to
establish a master copy, the lead agency will need to establish
an effective security system for the publicly available record
file. The master copy of the record file may be maintained in
microform to conserve storage space (see section II.J. at page
21).

E.2. Special Documents

Certain docunents which are included in the record file do
not have to be maintained at or near the site or, in some cases,
at the regional office or other central location, because of the
nature of the documents and the burden associated with
maintaining such documents in multiple locations. These
documents, however, must be incorporated in the record file by
reference (e.g., in the index but not physically in the record

7T If the site is located at a federal facility which
requires security clearance, the administrative record file for
that site must be located where security clearance is not
required. The public must have free access to the record file.

9
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file), and the index must indicate where the documents are
publicly accessible. Where a document is listed in the index but
not located at or near the site, the lead agency must, upon
request, include the document in the record file at or near the
site.® This applies to verified sampling data, chain of custody
forms, and guidance and policy documents. It does not apply to
documents in the confidential file.

Unless requested, 'the following types of documents do not
have to be located in rultiple locations:

Verified Sampling Data®

Verified sampling data do not have to be located in either
administrative record file. The sampling data may be left in its
original storage location (e.g., Environmental Services Division
(ESD) or contract laboratory). Data summary sheets, however,
must be located in the recocrd file. The index must list the data
summary sheets, reference the underlying verified sampling data,
and indicate where the sampling data can be found.

Chain of Custody Forms'®

As with verified sampling data, chain of custody forms do
not have to be located in either administrative record file. The
chain of custody forms may be left in the original storage
location. The index must reference the chain of custody forms
and indicate their location.

8 40 C.F.R. §300.805(b).

® 40 C.F.R. §300.805(a)(1). "Verified sampling data" are data
that have undergone the quality assurance and quality control
process. "Invalidated sampling data®"™ have been incorrectly
gathered or analyzed and will not be part of the record file.
"Unvalidated sampling data" are data which has not yet undergone
the quality assurance and quality control process. Because it is
superseded by verified data, the unvalidated data are not generally
part of the record files. However, such data may in some cases be
relied on in selecting a response action, such as an emergency
removal where there is no time for verification. Unvalidated
sampling data which are relied on in selecting a response action
should be included in the record file.

© 40 C.F.R. §300.805(a)(1).
10
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Confidential and Privileged Documents'’

When a confidential or privileged document is included in
the record file, it should be kept in a confidential portion of
the record file. The confidential file should be kept in a
locked cabinet at the regional office or other central location.
It should not be located at or near the site. The index should
identify the title and location of the document, and describe why
the lead agency considers it confidential or privileged.
Furthermore, the lead agency should summarize or redact the
document to make available, to the extent feasible, factual
information (especially if such information is not found
elsewhere in the record file and is not otherwise available to
the public). This summary or redaction should be performed as
soon as possible after the determination that a document is
privileged or confidential, and inserted in the portion of the
record file available to the public and included in the index.
See also section III.H. at page 34,

Guidance and Policy Documents'?

Guidance and policy documents that are not site specific are
available in a compendium located in the regional office.
("Cormpendium of CERCLA Response Selection Guidance Documents,"
Cffice of Waste Programs Enforcement, May 1989.) This eliminates
the need for reproducing copies of frequently used documents for
each site record file. The documents in the compendium need not
be physically included in the reccrd file, but the guidance and
policy documents considered or relied on in selecting the
response action must be listed in the record file index along
with their location and availability. See also section III.I. at
page 37 and Appendix E.

Technical Literature®

Publicly available technical literature that was not
generated for the site at issue (e.g., an engineering textbook),
does not have to be located in the regiocnal office or other
central location or at or near the site. The document must be
clearly referenced in the index. However, technical literature
not publicly available must be physically included in the record
file at the regional office or other central location and at or
near the site., See also section 1II.J. at page 38,

" 40 C.F.R. §300.805(a) (4).

2 40 Cc.F.R. §300.805(a)(2).

40 C.F.R. §300.805(a)(3).
11
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F. Public Availability
F.1l. General

Section 113(k) of CERCLA specifies that the administrative
record "shall be available to the public." 1In satisfying this
provision, the lead agency must comply with all relevant public
participation procedures outlined in Sections 113(k) and 117 of
CERCLA. The NCP (see Appendices L and M) contains additional
requirements on public availability (see also "Community
Relations in Superfund: A Handbook," Octcober 1988 = OSWER
Directive No. 9230.0~3A; "Community Relations During Enforcement
Activities," November 3, 1988 - OSWER Directive No. 9$836.0-1A).

The availability of the record file will vary depending upon
the nature of the response action. Different procedures are
outlined below for remedial and removal response actions.

In all cases, the lead agency should publish a notice of
availability of the record file when the record file is first
made available for public inspection in the vicinity of the site
at issue.'® The notice should explain the purpose of the record
file, its location and availability, and how the public may
participate in its development.

The notice should be published in a major local newspaper of
general circulation. The newspaper notices should be distributed
to persons on the community relations mailing list. These
notices should also be sent to all known PRPs if they are not
already included on the community relations mailing list. As
PRPs are discovered, the lead agency should add their names to
the community relations mailing list and mail them all the
notices sent to the other PRPs. Publication of the notice should
be coordinated with the community relations staff., A copy of the
notice of availabjlity and list of recipients should be included
in the record file. Appendix I contains a model notice of
availability.

This public notice may be combined with other notices for
the same site, such as a notice of availability of the community
relations information repository, if they occur at the same time.
In addition to the required newspaper notice, the public can be
informed of the availability of the record file through existing
mechanisms (e.g., general and special notice letters, Section
104 (e) information requests, and the community relations mailing
list). In addition, Headquarters will publish notices in the

% see 40 C.F.R. §300.815(a) and §§300.820(a) (1) and (b).
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Federal Register. They will be published quarterly and will 1list
sites where remedial activity is planned.

F.2. Remedial Actions

The administrative record file for a remedial action must be
available for public inspection when the remedial investigation
begins.” For example, when the remedial investigation/
feasibility study (RI/FS) work plan is approved, the lead agency
must place documents relevant to the selection of the remedy
generated up to that point in the record file. Documents
generally available at that time include the preliminary
assessment (PA), the site investigation (SI), the RI work plan,
inspection reports, sampling data, and the community relations
plan. The lead agency must continue to add documents to the
record file periocdically after they are generated or received
during the RI/FS process.

The record file must be publicly available both at a
regional office or other central location and at or near the site
(see section II.E. at page 8).'® 1In addition, the notice of
availability should be sent to persons on the community relations
mailing list, including all known PRPs.

With the completion of the RI/FS, the lead agency should
undertake the following public participation procedures:

o Prepare a proposed plan which briefly analyzes the remedial
alternatives evaluated in the detailed analysis of the RI/FS
and proposes a preferred remedial action alternative;

o] Make the RI/FS report and proposed plan available in the
record files both at a regicnal office or other central
location and at or near the site;

o Publish in a major local newspaper of general circulation a
notice of availability and brief analysis of the RI/FS
report and proposed plan. The notice should include the
dates for submission of public comments:

° Mail the notice or copy of the notice to all PRPs on the
community relations mailing list;

o Provide a formal comment pericd of not less than 30 calendar
days for submission of comments on the proposed plan. Upon

5 40 C.F.R. §300.815(a).
“ 40 C.F.R. §300.805(a).
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timely request the lead agency will extend the public
comment period by a minimum of 30 additional days. [Note:
The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides
practical benefits both substantively and procedurally.
Early comments may provide important information for the
selection decision, and early consideration provides the
public (and, particularly, PRPs) with additional informal
opportunities for participating in the decisionmaking
process.]:

Provide the opportunity for a public meeting(s) in the
affected area during the public comment period on the RI/FS
and proposed plan; .

Keep a transcript of the public meeting(s) on the RI/FS and
proposed plan held during the comment period and include a
copy of the transcript in the record file;

Prepare a discussion (to accompany or be part of the
decision document) of any significant changes to the
proposed plan which occurred after the proposed plan was
made available for public comment which are reflected in the
ROD;

Prepare a response to each of the significant comments
submitted during the public comment period to accompany the
ROD (see section III.D. at page 30); and

Publish in a major local newspaper of general circulation a
notice of the availability of the ROD and make the ROD
available to the public before beginning any remedial
action, as required under Section 117(b) of CERCILA.

Comments received after signing the ROD should be placed in

a post-decision document file and may be added to the record file
in certain situations (see section III.N. at page 40).

Removal Actions

Section 113(k) (2) (A) of CERCLA requires that the EPA

establish procedures for the appropriate participation of
interested persons in the development of the administrative
record for the selection of a removal action. "Appropriate"
participation depends on the nature of the removal, as outlined
below.

7 40 C.F.R. §300.430(f)(3)(i)(c).
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Time-critical Removal Actions

A time-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
that a period of less than six months exists before on-site
removal activities must be initiated. This category includes
emergency removal actions which are described in greater detail
below.

The administrative record file for these actions must be
available for public inspection no later than 60 days after the
initiation of on-site removal activity. Where possible, the
record file should be made available earlier. The record file
must be available both at the regional office or other central
location and at or near the site at issue.

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on-site cleanup activities cease within 30 days (emergency
actions), the record file need only be available at the regional
coffice or other central location, unless it is reguested that a
copy of the record file be placed at or near the site.’

For all time-critical removals, a notice of the availability
of the record file must be published in a major local newspaper
and a copy of the notice included in the record file. This
notice should be published ngo later than 60 days after initiation
of on-site removal activity.

A public comment periocd of_not less than 30 days should be
held in appropriate situations. In general, a public comment
period will be considered appropriate if cleanup activity has not
been completed at the time the record file is made available to
the public and if public comments might have an impact on future
action at the site. If a public comment period is considered
appropriate, it should begin at the time the record file is made
available for public inspection. Note, however, that even if an
action is completed before the record file is available, the
record file should be made available to the public. The notice
for the public comment period may be combined with the notice of
availability of the record file if they occur at the same time.
The notice should be mailed to all PRPs on the community

¥ 40 C.F.R. §300.805(b).
¥ 40 C.F.R. §300.415(m) (2) (i).
2 40 C.F.R. §300.415(m) (2) (ii).
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relations-mailing list. The notice should also be sent to all
known PRPs if they are not already on the community relations
mailing list. :

The lead agency must respond to all significant comments
received during the public comment period and place the comments
and the responses to them in the record file (see section III.D.
at page :!C’).z1 Whether or not the lead agency holds a public
comment period, comments received by the lead agency before the
decision document is signed and related to the selection of the
removal action must be placed in the record file. For
information, including comments, generated or received after the
decision document is signed, see section III.N. at page 40.

Non-Time-Critical Removal Actions

A non-time-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
that a planning period of at least six months exists before on-
site removal activities must be initiated.

The administrative record file for a non-time-critical
removal action must be made available for public inspection when
the engineering evaluation/cost analysis (EE/CA) is made
available for public comment. The record file must be
available at the regional office or other central location and at
or near the site. A notice of the availability of the record
file must be published in a major local newspaper and a copy of
the notice included in the record file. The notice should be
published in a major local newspaper of general circulation. 1In.
addition, Headgquarters will publish these notices in the Federal
Register. They will be published quarterly and will list sites
where non-time critical removal activity is planned. The
newspaper notice should be distributed to persons on the
community relations mailing list and placed in the record file.
These notices should also be sent to all known PRPs if they are
not already on the community relations mailing list. As PRPs are
discovered, the lead agency should add their names to the
community relations mailing list and mail them all the notices
sent to the other PRPs. Publication of the notice should be
coordinated with the community relations staff. A copy of the
notice of availability should be included in the record file.
Appendix I contains a model notice of availability.

21 40 C.F.R. §300.415(m)(2) (iii).
2 40 C.F.R. §300.415(m) (4).
16



OSWER Directive No. 9833.3A-1

A public comment period on the EE/CA of not less than 30
days must be held so that interested persons may submit comments
on the response selection for the record file. Upon timely
notice, the lead agengy will extend the public comment period by
a minimum of 15 days. A notice' of the public comment period
may be combined with the notice of availability of the record
file if they occur at the same time. The lead agency must
respond to all significant comments received during the public
comment pericd and place the comments and the responses to them
in the record file (see section III.D. at page 30).%

The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides practical
benefits both substantively and procedurally. Early comments may
provide important information for the selection decision, and
early consideration provides the public (and, particularly, PRPs)
with additional informal opportunities for participating in the
decision making process.

Comments generated or received after the decision document
is signed should be kept in a post-decision document file. They
may be added to the record file in certain situations (see
section III.N. at page 40).

G. Maintaining the Record

Document room procedures should be established to ensure
orderly public access to the record files. 1In establishing
public access procedures, the security and integrity of the
record files must be maintained at all times.

Each regional office or other central location should have a
reading area where visitors are able to review the record files.
The record file must be available during reasonable hours (e.g.,
9-4, Monday-Friday). The public reading area should include,
wherever feasible:

° Administrative record files:;
o Guidance Compendium (see section III.I. at page 37);
o Access to a copier; and

o Sign-in book.

3 40 C.F.R. §300.415(m) (4) (iii).
% 40 C.F.R. §300.415(m) (4) (iv).
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Contreclled access to the files is accomplished by use of a
visitor sign-in book. Sign-in books help minimize instances in
which documents are lost or damaged. They also provide
documentation of the lead agency's efforts to provide public
access to the record files. Pertinent information recorded in
the book should include:

o Date of visit:

o Name:

o Affiliation:

o Address;

) Phone number;

o Site documents viewed; and

© Cost of copied materials (if applicable).

The lead agency may choose not to use sign-in books if the
books deter the public from reviewing the record files.

Since documents in the record file should be complete,
properly organized and legible, the integrity of the record file
must be maintained. 1If possible, storage and reading areas
should be supervised to maintain proper security. Documents
should not leave the document room or be left unattended. To the
extent feasible, the Administrative Record Coordinator should
check the order of the documents after being viewed by the public
to be certain all documents have been returned intact. The
documents in the record file should be kept secure, either in a
locked room or in locked cabinets.

The record file located at or near the site should be
handled with similar care. If possible, the record file should
be treated as a non-circulating reference; it should not leave
the local repository except under supervision. The phone number
of a record file contact should be provided to record file users
and to the manager of the local repository so that problems can
be identified and resolved. This information can be included in
an informational fact sheet accompanying the record file (see
Appendix H). 1In addition, the Record Coordinator should plan
periodic reviews of the local record files.

where the site is a fund-lead or PRP-lead, EPA should retain
(in addition to the publicly available record file) a master copy
of the record file at the regional office or other central

18
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location, if feasible. Where a state or other federal agency is
the lead agency at a site, EPA should assure that the state or
other federal agency maintains (in addition to the publicly
available record file) a master copy of the record file. The
record files are permanent records that must be retained.

As to the local repository, the statute and regulations are
silent concerning the duration of public availability of the
record file. The lead agency's primary concern is public
participation in development of the administrative record.
Following initiation of the response action, public interest in
background information other than the Record of Decision or RI/FS
may wane. In any event, the statutory provisions for judicial
review and deadlines for filing cost recovery actions provide
useful references for keeping the record file publicly available.
See Sections 113(g) and (h) of CERCLA.

Where there is ongoing (or possible) litigation, the record
file in the regional or other central location should be
available at least until the litigation is over.

The record file continues to serve as a historical record of
the response selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable
public interest, the local repository may wish to keep the record
file available for public viewing.

H. Confidential File

In certain situations, documents in the record file may be
subject to an applicable privilege (see section III.H. at page
34). To the extent feasible, information relevant to the
response selection which is contained in a privileged document
should be summarized or redacted as to make the document
disclosable and then included in the publicly accessible portion
of the record file. The privileged document should be included
in a confidential portion of the record file.®

The Administrative Record Coordinator should maintain a
confidential portion of the record file for privileged documents.
These documents should be listed in the index to the entire
record file and identified as "privileged." The index should
identify the title and location of the privileged document, and
describe the basis for the asserted privilege.

The confidential portion of the record file should be stored
in locked files at the regional office or other central location

3% gee 40 C.F.R. §300.810(d).
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and should not be located at or near the site. The confidential
portion of the record file should be separate from the publicly
available record file to protect against inadvertent disclosure.
Each privileged document should be stamped "confidential" at the
bottom of each page of the document. Where the material is not a
written document (such as a computer disk or cassette tape) the
jacket should be stamped "confidential." A complete list of all
materials contained in the confidential portion of the record
file should be maintained by the Record Coordinator. The Record
Coordinator should also maintain a log which will include the
time, date, document name, and will identify persons checking out
and returning materials to the confidential file.

As soon as a new record file is established, a routine
access list for the confidential file should be prepared for each
record file. When EPA is the lead agency, this routine access
list must be approved by the Waste Management Division Director
or the Environmental Services Division Director, and ORC. Once
approval is given, persons on the list will be able to access the
confidential files through the Record Coordinator. No one should
have access to the confidential files other than those identified
on the routine access list. For state or other federal agency-
lead sites, the Regions should take steps to insure that state or
other federal agencies develop routine confidential file access
list procedures.

This policy and procedure for privileged materials does not
supersede any policy and procedures established under the Freedom
of Information Act (FOIA), 5 U.S.C. §552, and EPA regulations
implementing FOIA at 40 C.F.R. Part 2. Upon receipt of requests
for the administrative record file pursuant to FOIA, if the
requester is in close proximity to the record file, the lead
agency may respond to FOIA requests by telling a reguester the
location and availability of the record file. Decisions
regarding disclosures of materials under FOIA should be
coordinated among the various lead agency officials with access
to such materials,

I. Copying

Section 117(d) of CERCLA requires that each document
developed, received, published, or made available to the public
under Section 117 be made available for public inspection and
copying at or near the site. Under Section 113(k) (2) (B) of
CERCLA, these documents must also be included in the
administrative record file. Under these provisions of CERCLA,
the lead agency must ensure that documents in the record file are
available for copying, but does not bear responsibility for
copying the documents themselves. Therefore, it is preferable
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that the record file should be located in a facility which
contains a copying machine (e.g., a public library).

When the administrative record file is available at a
facility at or near the site and copying facilities are available
there, the lead agency may encourage the requester to make use of
the copying facilities at that location. If copying of the
record file located at or near the site is difficult for a
requesting party, the lead agency may arrange for copying on
behalf of a requester at the regional or other central location.
The lead agency may ask that reguesters arrange for copying by
contractors or commercial copy centers who then bill the
requester directly.

The lead agency should follow the FOIA regulations at 40
C.F.R. Part 2, in determining the appropriate charge for copying.
Copying fees should be waived for other federal agencies, EPA
contractors or grantees, and members of Congress. The EPA
currently charges $.20 a page for paper copies as provided in 40
C.F.R. Part 2. Reproduction of photographs, microfilms or
magnetic tapes, and computer printouts should be charged at the
actual cost to the lead agency.

J. Micrographics

The lead agency may make the admgnistrative record file
available to the public in microform.?®® Use of micrographics can
significantly reduce the space required to store administrative
record files. 1In addition, micrographics can simplify the tasks
of reproducing copies of the record file and transmission of the
record files to the local repositories. Any use of micrographics
should be conducted in an orderly manner consistent with records
management procedures. If using micrographics to maintain the
record files, the lead agency must provide a micrographic reader
at the regional office or other central location to ensure public
access to the record file. If a record file is located at or
near the site and micrographics are used, the lead agency must
ensure that a micrographic reader at that location is available.

Microform copies of original documents are admissable in
court if created in an organized fashion. The Business Records
as Evidence Act (28 U.S.C. §1732) specifies that copies of
records, which are made "in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself." See also
Federal Rules of Evidence 1003. Since the NCP provides for use
of microform, microform copies of administrative record documents

% cee 40 C.F.R. §300.805(c).
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that are produced in the regular course of business are likely to
be admissible in court.

The Office of Information Resources Management (OIRM) has
granted approval for the use of micrographics in establishing
administrative records (see Appendix J). Any use of
micrographics should still comply with the remaining provisions
©f Chapter 6 of the EPA Records Management Manual (7/13/84).

K. Certification K

A certification as to the completeness of the administrative
record must be performed when the record is filed in court.
Appendix K contains a model court certification.

When EPA is the lead agency such certification should be
signed by the Regional Administrator's designee, after
consultation with ORC. Any certification of the record should be
made by program staff and not legal staff. The region may also
choose to have the Administrative Record Coordinator certify that
the record was compiled and maintained in accordance with
applicable agency regulations and guidance. Such certification
would attest that the record was compiled in accordance with
current agency procedures and would not address the completeness
of the record file.

If a state or other federal agency is the lead agency that
agency must certify that the record was compiled and maintained
in accordance with applicable EPA regulations and guidance.
After the state or federal agency provides this certification,
the Regional Administrator's designee should certify as to the
completeness of the record, as provided in Appendix K.

I1I. CONTENTS OF THE ADMINISTRATIVE RECORD

A. Remedial Actions

The adnministrative record for selection of a remedial action
should consist of:

o docunments which were considered or relied on to select the
reredial action:; and

o documents which demonstrate the public's opportunity to
partici?ate in and comment on the selection of the remedial
action.®

27 gcee 40 C.F.R. §§300.810 and 300.815.
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Below is a list of documents that are usually generated when
a remedial response action is selected. These documents should
be included in the administrative record file if they are
generated and considered or relied on in selecting the remedial
response action. Documents that demonstrate the public's
opportunity to participate in and comment on selecting the
remedial response action should also be included in the record
file. Documents not listed below, but meeting the above
criteria, should be included.

Factual Information/Data

o Preliminary Assessment (PA) report:;

-] Site Investigation (SI) report:;

o Remedial Investigation/Feasibility Study (RI/FS) work plan;
o Amendments to the final work plan;

°© Sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan:

1) Sampling data: verified data during the RI/FS, or any data
collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the
remedial action. Unvalidated data should be included only
if relied on in the absence of validated data (see note 9 at

page 10):
o Chain of custody forms:
o Inspection reports;
o Data summary sheets;
o Technical studies performed for the site (e.g., a ground-

water study):

o Risk esvaluation/endangerment assessment and underlying
documentation (see section III.C. at page 29):

o Fact sheet or summary information regarding remedial action
alternatives generated if special notice letters are issued
to PRPs at an early stage of the RI/FS (see "Interim
Guidance on Notice Letters, Negotiations, and Information
Exchange," October 19, 1987 - OSWER Directive No. 9834.1);

o RI/FS (as available for public comment and as final, if
different); and
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] Data submitted by the public, including PRPs.
Policy and Guidance

o Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, special cocrdination needs (e.g., dioxin),
applicable or relevant and appropriate requirements (ARARS)
(to the extent not in the RI/FS), cost effectiveness and
utilization of permanent solutions and alternative treatment
technologies;

o Guidance documents (see section III.I. at page 37): and
° Technical literature (see section III.J. at page 38).
Public Participation (Include the documents that show the public

was notified of site activity and had an opportunity to
participate in and comment on the selection of response action)

o Community relations plan:;

o Newspaper articles showing general community awareness:;

) Proposed p}an;

o Documents sent to persons on tﬁe community relations mailing

list and associated date when such document was sent:

o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings and notices of
opportunities to comment:

o The community relations mailing list (including all known
PRPs) ;<8
° Documentation of informal public meetings: infermation

generated or received during meetings with the public and

# tndividual names and addresses of members of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
III.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.
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remoranda or notes summarizing significant information
submitted during such meetings;

Public comments: complete text of all written comments
submitted (see also section III.D. at page 30);

Transcripts of formal public meetings: including meetings
held during the public comment period on the RI/FS, proposed
plan, and any waiver of ARARs under Section 121(4d)(4) of
CERCLA; :

Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a remedial action; anad

Responses to comments from the state and other federal
agencies.

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selection of response action.
Do not include enforcement documents sclely pertaining to

liability)

o Administrative orders:

o Consent decrees:

° Affidavits containing relevant factual information not
contained elsewhere in the record file:

o Notice letters to PRPs;

° Responses to notice letters:;

© Section 104 (e) information reguest letters and Section
122 (e) subpoenas; and

o Responses to Section 104 (e) information request letters and

Section 122 (e) subpoenas.

Other Information

©

©

Index (see section II.D. at page 7):

Documentation of state involvement: documentation of the
request and response on ARARs, Section 121(f)(1)(G) notices
and responses, a statement of the state's position on the
proposed plan (concurrence, nonconcurrence, Or no comment at

25



,,,,,,,,

OSWER Directive No. 9833.3a-1

- the time of publication), opportunity to concur in the
selected remedy and be a party to a settlement (see section
IV.A. at page 42):

o health assessments, health studies, and public health
advisories issued by the Agency for Toxic Substances and
Disease Registry (ATSDR) (see section IV.C. at page 45); and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see section IV.D. at page 45)

Decision Documents

o Record of decision (ROD): remedial action decision document
(including responsiveness summary):

o Explanations of significant differences (under Section
117(c)) and underlying information; and

o Amended ROD and underlying information.

The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

B. Removal Actions

The administrative record for selection of a removal action
should consist of:

) documents which were considered or relied on to select the
. removal action; and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the removal
action, when appropriate,

Below is a list of documents that are usually generated when
a removal response action is selected. These documents should be
included in the administrative record file if they are generated
and considered or relied on when selecting the removal action.
Documents that demonstrate the public's opportunity to
participate in and comment on the removal response action should
also be included in the record file. Documents not listed below,
but meeting the above criteria, should be included.

¥ gsee 40 C.F.R. §§300.810 and 300.820.

26



OSWER Directive No. 9833.3A-1

Factual Information/Data

©

[~

©

Preliminary assessment (PA) report;

Site evaluation {SI) report:

EE/CA (for a non~-time-critical removal action):

Sampling plan:

Sampling data: verified data obtained for the removal
action, or any data collected for previous actions such as
RCRA or other response actions which are considered or
relied on in selecting the removal action. Unvalidated data
should be included only if relied on in the absence of
validated data (see note 9 at page 10):

Chain of custody forms:

Inspection reports;

Technical studies performed for the site (e.g., a ground
water study):

Risk evaluation/endangerment assessment and underlying

documentation; and

Data submitted by the public, including PRPs.

Policy and Guidance

=]

o]

©

Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, compliance with other environmental statutes,
special coordination needs (e.g., dioxin);

Guidance documents (see section III.I. at page 37); and

Technical literature (see section III.J. at page 38).

Public Participation (Include the documents that show the public
was notified of site activity and had an opportunity to
participate in the response selection.)

o

o

Community relations plan:;
Newspaper articles showing general community awareness;

Documents sent to persons on the community relations mailing
list and associated date when such documents was sent;
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o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment;

o The copmunity relations mailing list (including all known
.30
PRPs) ;
o Documentation of public meetings: information generated or

submitted during meetings with the public (including PRPs)
and memoranda or notes summarizing significant information
submitted during such meetings:;

o " Public comments: complete text of all written comments
submitted (see section III.D. at page 30):

-] Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a removal action; and

o Responses to comments from states and other federal
agencies.,

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selecticn of response action.
Do not include enforcement documents solely pertaining to
liability)

o Adninistrative orders:
-] Consent decrees:;
° Affidavits containing relevant factual information not

contained elsewhere in the record file:

o Notice letters to PRPs:

30 rndividual names and addresses of members of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
III.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.
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o Responses to notice letters;

° Section 104(e) information reguest letters and Section
122 (e) subpoenas; and .

o Responses to Section 104(e) information request letters and
Section 122(e) subpoenas.

Other Information

o

) Index (see sectién II.D. at page 7):
° Documentation of state involvement (see section IV.A. at
page 42):;

.} ATSDR health assessments, health studies, and public health
advisories (see section IV.C. at page 45):; and

o Natural Resocurce Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see IV.D. at page 45).

Decision Documents

<) EE/CA Approval Memorandum:;

° Action Memorandum;

o Amended Action Memorandum; and

1) Other documents which embody the decision for selection of a

removal action.

The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. 2Appendix C contains a model index.

c. Imminent and Substantial Endangerment

Under Section 106 of CERCLA, the EPA may find the existence
of an imminent and substantial endangerment to the public health
or welfare or the environment because of an actual or threatened
release of a hazardous substance.

Determining the existence of an imminent and substantial
endangerment is an important component in selecting the response
action. Therefore, all documents considered or relied on in
making that determination, including any risk assessment, and its
supporting docunentation, must be included in the administrative
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record file.> If there is proper documentation of the
determination of an imminent and substantial endangerment in the
record file, judicial review ©f that determination in an action
under Section 106 of CERCLA should be limited to the
administrative record.

D. Public Comments

The administrative record file should document the public's
opportunity to be involved in selecting a response action. This
can be accomplished by including in the record file all documents
related to the opportunity to participate (e.g., notices and fact
sheets), and relevant written comments and information submitted
by the public (e.g., reports and data).

Public reguests for information (e.g., Freedom of
Information Act (FOIA) requests for copies of reports), need not
be included in the record file.

The lead agency should request that substantive oral
comments (either in person or over the phone) be put in writing
by the commenter and submitted to the record file. The commenter
should be advised that the obligation to reduce the comment to
writing rests with the commenter. The lead agency, however, may
reduce it to writing where the lead agency will want to rely on
the comment.

The lead agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The lead agency's
consideration of such a comment may be in the form of a written
response, or reflected by documented actions taken after
receiving the comment, or even by changes in subsegquent versions
of documents. If the lead agency prepares a written response to
a comment, the comment and response should be included in the
record file.

The lead agency may notify commenters that comments
submitted prior to a formal public comment period must be
resubmitted or specifically identified during the public comment
period in order to receive formal response by the lead agency.
Alternatively, the lead agency may notify a commenter that the
lead agency will respend to the comment in a responsiveness
summary prepared at a later date. The lead agency, however, has

3! see "Guidance on Preparing Superfund Decision Documents:
The Proposed Plan, The Record of Decision, Explanation of
Significant Differences, ROD Amendment," OSWER Directive No.
9355.3-02, June 1989.
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no duty to respond to any comments received before the formal
public comment period, or to respond to comments during the
public comment period until the close of the public comment
period.

The lead agency, however, is encouraged to consider, respond
to and include in the record file significant comments that were
submitted before the public comment period. Considering early
comments provides practical benefits both substantively and
procedurally. Early comments may provide important information
for the selection decision, and early consideration provides the
public (and, particularly, PRP's) with additional informal
opportunities for participating in the decision making process.>?

All comments received by the lead agency during the formal
public comment period are to be included in the record file in
their original form, or if not feasible, an explanation should be
placed in the record file explaining why such comments were not
included. Comments received during the formal public comment
period must be addressed in the responsiveness summary (included
with the ROD in remedial response actions). The responses may be
combined by subject or other category in the record file.

Comments which are received after the formal comment pericd
closes and before the decision document is signed should be
included in the record file but labeled "late comment." Such
comments should be handled as post-decision information (see
section III.N. at page 40).

Comments received after the decision document is signed
should be placed in a post-decision document file. They may be
added to the record file in limited circumstances (see sectlon
III N. at page 40).

E. Enforcement Actions

The same procedures should be used for establishing an
administrative record whether or not a response action is
selected in the context of an enforcement action. The following
additional information, however, may assist the lead agency where
there is enforcement activity. .

E.1l. Negotiation Documents

During negotiations with the lead agency, a potentially
responsible party (PRP) may produce documents and claim that they

32 gee 40 C.F.R. §§300.815(b), 300.825(a)(2) and (b)(2).
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constitute confidential business information (CBI) or offers of
settlement subject to Rule 408 of the Federal Rules of Evidence.

Generally, those documents are not part of the
administrative record for response selection unless they are
submitted by PRPs for consideration in selecting a response
action and are considered or relied on in selecting the response
action. A privileged document which was considered or relied on
in selecting the response action should be placed in the
confidential portion of the record file. Such a document should
be summarized and the summary included in the publicly accessible
portion of the record file (see section II.H. at page 19). If
the information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
record file only and listed in the index to the file.

E.2. PRP-lLead RI/FS

Where a PRP is conducting the RI/FS, the PRP must submit all
technical information on selection of the remedial action
generated during the RI/FS to the lead agency. Technical
information includes work plans, sampling data, reports, and
memoranda. The lead agency, and not the PRP, will establish and
maintain the administrative record file (see "Interim Guidance on
Potentially Responsible Party Participation in Remedial
Investigations and Feasibility Studies," May 16, 1988, OSWER
Directive No. 9835.1a and "Model Administrative Order on Consent
for Remedial Investigation and Feasibility Study," January 30,
1990, OSWER Directive No. 9835.10.)

PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs cannot, however, be responsible for decisions on what
documents comprise the record file, because of, among other
things, the potential for a conflict of interest.

E.3. Adnministrative Orders and Consent Decrees

Final administrative orders and consent decrees issued prior
to selection of the response action (e.g., ordering a PRP to
conduct the RI/FS), should be included in the administrative
record file. Administrative orders or consent decrees issued
- after the signing of the ROD or the action memorandum should not
be included in the recerd file, unless the consent decree or
administrative order meets the criteria for the inclusion of
pcst-decision documents in the record file (see section III.N. at
page 40). Drafts of administrative orders and consent decrees
should not be included in the record file, unless the drafts
contain factual information that was considered or relied on and
is not found elsewhere in the record file.
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The issues relating to administrative records for
administrative orders and de minimis settlements are not
addressed by this guidance.

F. Excluded Documents

Certain documents should not be included in the
administrative record file because they are irrelevant to the
selection of the response action. Documents should be excluded
from the record file if they were not considered or relied on in
selecting the response action.

Material beyond the scope of the record file should be kept
in separate files maintained at the regional cffice or other
central location. These files need not be made publicly
available, although many of the documents in the files may be
avajilable to the public if reguested under FOIA.

Examples of documents that are irrelevant to the decision on
selecting a response action may include Hazard Ranking System
(HRS) scoring packages, contractor work assignments, cost
documentation (as opposed to cost effectiveness information), and
National Priorities List (NPL) deletion information. 1If,
however, these documents contain information that is considered
or relied on in the response action selecticon and is not
contained elsewhere in the record file, then the documents should
be included in the record file.

Information regarding PRP liability is generally not
included in the record file for selection of the response action
except to the extent such information (typically substance
specific) is considered or relied on in selecting the response
action. Documents relating to PRP liability, however, should be
compiled and maintained in the regional office or other central
location so that they are available at the time of notice to PRPs
or referral of any litigation.

G. Draft Documents and Internal Memoranda

In general, only final documents should be included in the
administrative record file. The record file should not include
preliminary documents such as drafts and internal memoranda.
Such docurents are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memoranda prior to the selection of the
response action. The preliminary documents are, therefore, not
considered or relied on in making the response action decision.

Drafts (or portions of them) and internal memoranda should
be included, however, in three instances. First, if a draft
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document or internal memorandum is the basis for a response
decision the draft document or internal memorandum should be
placed in the record file. This may occur if the draft contains
factual information which was relied on but is not included in a
final document, a final document does not exist, or a final
document did not exist when the response decisicn was made.

Second, if a draft document or internal memorandum is
circulated by the lead agency to other persons (e.g., the support
agency, PRPs or the general public) who then submit comments
which the decisionmaker considers or relies on when making a
response action decision, relevant portions of the draft document
or the memorandum and comments on that document should be
included in the record file.

Third, if a draft document or internal memorandum explains
or conveys decisions on the procedures for selecting the remedy
or the substantive aspects of a proposed or selected remedy
(e.g., the scope of a site investigation or the identification of
potential ARARs), the document should be placed in the record
file, even though the document was signed by a person other than
the Regional Administrator and generated long before the decision
document was signed.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or internal documents that evaluate
alternative viewpoints. Recommendations of staff to other staff
or management should also not be included in the record file,
except for those staff recommendations which ultimately embody a
final decision relevant to response selection. Drafts and
internal memoranda may also be subject to claims of privilege
(see section III.H., below).

H. Privileged Documents

Some documents in the administrative record file may be
protected érom public disclosure on the basis of an applicable
privilege. Any docurents which are considered or relied on in
a response action selection, but withheld from the public portion
of the record file based on privilege, must be placed in a
confidential portion of the record file (see section II.H. at
page 19).

If a document is excluded from the public portion of the
record file based on privilege, the relevant information should,
to the extent feasible, be extracted and included in the public

3 see 40 C.F.R. §300.810(c).
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record file. This can often be accomplished by deleting or
redacting the privileged information from the document.

The privileges discussed below may be asserted with respect
to documents that are considered or relied on in the selection of
a response action. The head of the office responsible for
developing the document in guestion should assert the privilege.
In all cases, the official asserting a privilege should consult
with ORC.

Public disclosure of a privileged document may result in
waiver of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. If the privilege is waived and
the document becomes a public document, it must be disclosed to
any requester. In light of the potential for waiver, it is
important that personnel not release potentially privileged
documents to any party without consulting with ORC.

Deliberative Process

The deliberative process privilege applies to pre-
decisional, deliberative communications that express opinions,
advice, and recommendations of staff to other staff or
management. The privilege functicons to encourage the honest and
free expression of opinion, suggestions and ideas among those
fecrmulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege," 10/3/84).

In general, if a document contains factual information
forming the basis for the selection of the response action, the
factual portion should be included in the record file.

Use of the deliberative process privilege should be balanced
with the statutory mandate of including the public in the
response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussion among government staff and
decisionmakers. Documents should not be withheld solely because
they would reveal flaws in the case or information embarrassing
to the government. Specific procedures exist for assertion of
the deliberative process privilege, which include consulting with
ORC. '

Confidential Business Information (CBI)

The EPA must withhold from the public record trade secrets
and commercial and financial information that is subject to
protection under 40 C.F.R. Part 2. However, Section 104(e)(7) of
CERCLA greatly restricts the assertions of confidentiality claims
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by PRPs at CERCLA sites. The decisionmaker should attempt to
avoid using CBI in making response action decisioas and can do so
in most cases by using other information instead. Where the
decisionmaker must use CBI in making its decision, 40 C.F.R. Part
2 and Section 104(e)(7) of CERCLA will apply and such information
should be placed in the confidential portion of the
administrative record file.

Attorney Work Product

This exclusion applies to documents prepared in anticipation
of possible litigation. The work product privilege covers all
documents prepared by an attorney or under an attorney’'s
supervision, including reports prepared by a consultant or
program employee. Litigation need not have commenced but it must
be reasonably contemplated. These documents generally relate to
enforcement or defensibility of a decision and are not considered
or relied on in selecting a response action. These documents
should not, therefore, be in the administrative record file.

Attorney-Client Communication

The attorney-client privilege applies to confidential
communications made in connection with securing or rendering
legal advice. The privilege is limited to communications where
there was an intention to keep the information confidential.

Personal "Privacy

This exemption covers information about individuals in
personnel, medical, and similar files, the disclosure of which
would constitute a clearly unwarranted invasion of personal
privacy. The records must pertain to an individual, and not a
business, to be excluded from the public portion of the
administrative record file under this exemption. Often,
information subject to the protection under the personal privacy
privilege can be redacted from the document and the redacted
version can be placed in the public portion of the record file.

State Secrets

The lead agency is authorized to exclude from public
scrutiny information which, if released, would harm national
security or interfere with the government's ability to conduct
foreign relations. This privilege could be particularly
important where the PRP is a federal agency or a contracter for a
federal agency. 1In the case of a federal facility cleanup, an

3¢ gee 40 C.F.R. §300.810(d).
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Inter-Agency Agreement should spell out procedures for asserting
this privilege.

Confidential Informant

Statements obtained from witnesses who have been granted
confidentiality may be privileged.

Information Exempted by Other Statutes

Information specifically exempted from disclosure by a
federal statute need not be part of the public record. The
statute in gquestion must leave no discretion as to the
reguirement that matters be withheld from the public, or it must
establish particular criteria for withholding or refer to
particular types of matters to be withheld.

I. Guidance Documents

Guidance documents, or portions of guidance documents, that
are considered or relied on in selecting a response action should
be included in the administrative record file for that response
action. Any guidance documents generated to address issues that
specifically arise at the site for which the record file is being
compiled should be physically included in the record file.
Certain guidance documents, however, do not have to be kept in
the record file. Guidance documents not generated for the
particular site for which the record is being compiled may be
kept in a compendium of guidance documents_maintained at the
regional office or other central location.

Each Region should maintain a compendium of guidance
documents which are frequently used in selecting response
actions. As with an administrative record file, the compendium
of guidance documents must be available to the public, but only
at the regional office or other central location. The record
file located at or near the site should contain an index to the
compendium of guidance documents. The Administrative Record
Coordinator should maintain and update the compendium of guidance
documents. If a guidance document maintained in the compendiunm
is considered or relied on when making a response action
decision, the index to the record file must list the document and
indicate its location and availability. See also Appendix E.

If a guidancé document is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the

3% gSee 40 C.F.R. §300.805(a) (2).
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index to the record file. 1In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

If a guidance document which is not included in the guidance
compendium is considered or relied on in selecting the response
action, the document should be physically included in the record
file.

J. Technical lLiterature

Technical literature generated for the site at issue should
be physically included in the administrative record file for that
site, whether or not it is publicly available.

Similarly, technical literature not specifically generated
for the site which is not publicly available should also be
included in the site-specific record file. Such documents
include technical journals and unpublished documents that are not
available through the Library of Congress or not circulated to
technical libraries.

Publicly available technical literature not generated for
the site, however, need not be located at or near the site or at
the regional office or other central location if the documents
are referenced in the index to the record file. These
documents do not have to be physically included in the record
file, unless requested, because they are already available to the
public. Copying such documents creates a significant burden to
the lead agency and copyright laws may pose additional barriers
to such copying. Examples of publicly available technical
literature include engineering manuals, groundwater monitoring or
hydrogeology textbooks, ATSDR toxicological profiles, and
articles from technical journals.

If technical literature is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the
index to the record file. In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

Computer models and technical databases need not be
physically included in the record file but should be referenced
in the index to the record file and made available upon request.
Printouts or other documents produced from the models and
databases should be physically included in the record file if

33 g5ee 40 C.F.R. §300.805(b)(3).
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such documents contain information which was considered or relied
on in selecting the response action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the record file need not be included in the record
file if they are readily available to the public. For example,
the NCP and other regulations are easily accessible since they
are published in the Federal Register and the Code of Federal
Regulations (C.F.R.).

Copies of the actual standards (statutes or regulations)
comprising federal and state ARARs should be physically includegd
in the record file if they are not easily accessible. Also,
other federal and state criteria, advisories, and guidance
documents pertinent to the site (e.g., what the EPA refers to as
"TBCs," or standards "to be considered”), may not be easily
accessible. 1If such documents are cited in an RI/FS, appendix to
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Rulemaking Docket Information

Generally, information included in the National Priorities
List (NPL) rulemaking docket, such as the Hazard Ranking System
(HRS) scoring package and comments received on the listing, need
not be included in the record file for selection of a response
action. The NPL docket contains information relevant to the
decision to list a site, which may be irrelevant to the decision
on response action selection.

Documents in the NPL docket which contain sampling data or
other factual information which was considered or relied on in
selecting a response action should be included in the record file
if the information is not available already in the record file.
Such information may include early sampling data taken by parties
other than the lead agency or its contractors (e.g., a State).

M. RCRA Documents

If an action is taken under CERCLA at a site with a history
of Resource Conservation and Recovery Act (RCRA) activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
selection. Any relevant RCRA information, particularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCRA permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA Facility Investigation (RFI), Corrective
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Measures Studies (CMS), or responses to RCRA information
requests).

Not all pre-existing RCRA information will be considered or
relied on in selecting a CERCLA response action, but information
on types of wastes, guantity of wastes, and observations of
potential threats gathered during RCRA investigations generally
will be considered and thus should be included in the record
file.

N. Post-Decision Information

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision document
file. This file is not part of the administrative record file
and should be maintained only at the regional office or other
central location.

In general, post-decision documents should not be added to
the administrative record file. Since the record file contains
the information which was considered or relied on in selecting
the response action, documents generated or received after
selecting the response action are not relevant to that response
decision and should not be included in the record file. Such
documents may, however, be relevant to later response selection
decisions and, if so, should be included in the record file
pursuant t> Section 300,825 of the NCP.

Documents kept in the post-decision document file may be
added to the record file in the situations described below:

o Where a decision document does not address or reserves a
portion of the decision to be made at a later date. For
example, a decision document that does not resolve the type
of treatment technology. In such cases, the lead agency
should continue to add documents to the record file which
form the basis for the unaddressed or reserved portion of
the decision:

o Where tngre is a significant change in the selected response
action. Changes that result in a significant difference
to a basic feature of the selected remedial action (e.g.,
timing, ARARs), with respect to scope, performance, or cost

37 40 C.F.R. §300.825(a)(1).
3 40 C.F.R. §300.825(a)(2). See 40 C.F.R. §300.435(c) (2) (i).
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may be addressed in an explanation of significant
differences. Section 117(c) of CERCLA states:

[a)fter adoption of a final remedial action plan -
(1) if any remedial action is taken, (2) if any
enforcement action under section 106 is taken, or
(3) if any settlement or consent decree under
section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant réspects from the final plan, the
President or the State shall publish an
explanation of the significant differences and the
reasons such changes were made.

The record file should include the explanation of
significant differences, underlying documentation for the
response action changes, any significant comments from the
public, and the lead agency responses to any significant
comments. A formal public comment period is not reguired
for an explanation of significant differences;

Where the changes are so significant that they fundamentally
alter the very nature or basis of the overall response
action. gych changes will require an amended decision
document. The Region will decide whether a change to a
response action is considered a significant or a fundamental
change for purposes of addressing the change (see Chapter 8
of "Interim Final Guidance on Preparing Superfund Decision
Documents: The Propcsed Plan and Record of Decision," June
1989, OSWER Directive No. 9355.3-02).

when the decision document is amended, the amended decision
document, the underlying documentation, any significant
comments from the public, and the lead agency's responses to
any significant comments, should be included in the record
file. ROD amendnents will require a formal public comment
period:;

Where comments containing significant information are
submitted by interested persons after the close of the
public comment period. The lead agency must consider such
comments only to the extent that the comments contain
significant information not contained elsewhere in the
record file which could not have been submitted during the
public comment period and which substantially support the

3 40 C.F.R. §300.825(a)(2).

“ 40 C.F.R. §300.435(c)(2) (ii).
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need to significantly alter the response action.®

Documents meeting this test should be included in the record
file, along with the lead agency's responses to the
significant comments, whether or not such information
results in a change to the selected decision. In this case,
the comments and the lead agency responses to such comments,
including any supporting documents, should be included in
the record file: and -

Where the lead agency holds public comment periods after the
selection of the response action. The lead agency may
hold additional public comment periods or extend the time
for submission of public comment on any issue concerning
response selection. Such comment should be limited to the
issues for which the lead agency requested additional
comment. All comments responsive to the regquest submitted
during such comment periods, along with any public notices
of the comment period, transcripts of public meetings, and
lead agency responses to the comments, should be placed in
the record file.

INVOLVEMENT OF OTHER PARTIES

States

.State Involvement in Federal-lead Sites

The administrative record for a federal-lead site must

reflect the state's opportunity to be involved in selecting the
response action. The record for a remedial acticn should include
documents that reflect at least the following state participation
or the opportunity for state participation:

©

letter to state requesting identification of ARARs and the
final response from state identifying ARARs (and
certification from the state):

Comments, or the opportunity to comment, on a proposed
finding or decision to select a response action not
attaining a level or standard of control at least equivalent
to a state ARAR;

“' 40 C.F.R. §300.825(c).
“2 40 C.F.R. §300.825(b).
“ see also Section 121(f) of CERCLA
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o Comments, or the opportunity to comment, on the final draft
RI/FS, the proposed plan and EPA responses to the comments;

() Significant post-decision comments by the state and EPA
responses to the comments (place in the post-decision
document file for possible inclusion in the record file -
see section III.N. at page 40).

The administrative record for a removal action should
reflect any state participation, especially any state comments
and EPA responses to the comments.

The record file should only include final state comments,
unless the comments explain or convey decisions on substantive
aspects of a proposed or selected remedy (e.g., the scope of a
proposed action or the identification of potential ARARS). Any
preliminary deliberations between the state and EPA relevant to
the response selection need not be part of the record file if
superseded by documentation of the state's final position.

The governing body of an Indian tribe should be afforded the
same treatment as a state in accordance with Section 126 of
CERCLA.

A.2. Federal Inveolvement in State-lead Sites

Where a state has been officially designated the lead agency
for a CERCLA site, the state must compile and maintain the
administrative record for that site in accordance with Section
113 (k) of CERCLA and Section 300.800 of the NCP. Since EPA has
ultimate responsibility for both the selection of a response
action (e.g., EPA signs the ROD) and the record on which that
response action is based, EPA must participate in compiling and
maintaining the record. 1In such cases, EPA must assure that the
record file forms a complete basis for the selection of the
response action.

The state as lead agency must maintain the record file at a
state office (e.g., the state's central environmental agency
office) and at or near the site. At a minimum, the state as lead
agency also must transmit a copy of the index, the RI/FS work
plan, the RI/FS released for public comment, the proposed plan,
and any public comments received on the RI/FS and the proposed
plan to the appropriate EPA Regional office.** These documents
should be transmitted to EPA as they are generated or received.
Transmittal of the index will not suffice. 1In addition, other
documents may be requested by EPA on a case-by-case basis,

% gee 40 C.F.R. §300.800(c).
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The Superfund Memcrandum of Agreement (SMOA), or Cooperative
Agreement (CA), must address the administrative record
requirements. The following language should be included in the
SMOA or CA where the state has been officially designated the
lead agency for a CERCLA site:

The state must compile and maintain the administrative
record upon which the selection of the [remedial,
removal] action is based. The compilation and
maintenance of the record must follow 40 C.F.R. Part
300, Subpart I and EPA guidance on the administrative
record. The administrative record must be located at
the state [environmental agency)] office, and at or near
the site. 1In addition, the state must submit copies of
the index, the RI/FS workplan, the RI/FS released for
public comment, the propcsed plan, and any public
comments received on the RI/FS and proposed plan to the
EPA Regional office, as they are added to the
administrative record file. 1In addition, the state
must submit other documents that are requested by EPA.
The state shall comply with Section 113 of CERCLA and
any applicable regulations. EPA may regquire the
retention of other documents for cost recovery
purposes.

The record file compiled by the state should reflect EPA's
participation, comments, concurrence, and disagreements at the
same stages as are required for state involvement in a federal-~
lead site. The state must place in the record file any documents
submitted by EPA for inclusion in the record file.

B.' Federal Facilities

Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
federal facilities under their jurisdiction, custody, or control
where using CERCLA authority for a response action. The record
file for a federal facility must include all documents considered
or relied on in selecting a response action, including documents
submitted by EPA on the selection of the response action. The
federal agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,
including the minimum public part1c1patlon regquirements in
Sections 113 and 117 of CERCLA.“

% see 40 C.F.R. §300.800(Db).
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The federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. 1If,
for example, a site is a Department of Defense facility, the
record file should be housed in a location which does not reguire
military clearance for access. The federal agency should keep a
complete copy of the record file at a location within the federal
agency office comparable to an EPA Regional office.

At NPL sites and any other site where EPA is involved in
selecting a response action at a federal facility, EPA must
participate in compiling and maintaining the record. 1In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimunm,
the federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for public comment, the proposed
plan, and any public comments received on the RI/FS and proposed
plan to the appropriate EPA Regicnal office. These documents
should be transmitted to EPA as they are generated. Transmittal
of the index will not suffice. 1In addition, other documents may
be requested by EPA on a case-by~-case basis. Inter-Agency
Agreements (IAGs) should spell out procedures for compiling and
maintaining the record.

cC. ATSDR

Participation in the selection of a response action by the
Agency for Toxic Substance and Disease Registry (ATSDR) should be
reflected in the administrative record. The record file must
include the initial and subsequent health assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in its selection of a response action.

Draft versions of the health assessment and other draft
documents upon which ATSDR comments should not be included in the
record file. If, however, EPA solicits comments from ATSDR on a
draft document such as a draft work plan or RI report, and
receives formal comments from ATSDR which EPA considers or relies
on in selecting a response action, then the document and comments
should be included in the record file.

In the event that the ATSDR health assessment and EPA's risk
assessment appear inconsistent, a document explaining the
difference should be generated and placed in the record file.

D. Natural Resources Trustees

Section 122(j) (1) of CERCLA requires that the EPA give
notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have
resulted in damages to natural resources. The administrative
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record file must include the notice to the Natural Resources
Trustee, and any subsequent final communications (e.g., a release
or final report). 1In addition, any factual information provided
by the Natural Resources Trustee which is considered or relied on
in selecting a response action should be included in the record
file.

In the event that.the Natural Resources Trustee's damage
assessment and EPA's risk assessment appear inconsistent, a
document explaining the difference should be generated and placed
in the record file. '

V.  DISCLAIMER

The policies and procedures established in this document are
intended solely for "the guidance of employees of the U.S.
Environmental Protection Agency. They are not intended and
cannot be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with the
United States. EPA reserves the right to act at variance with
these policies and procedures and toc change them at any time
without public notice.

VI. FURTHER INFORMATION
For further infcrmation concerning this memorandum, please

contact Gary Worthman in the Office of Waste Programs Enforcement
at FTS (202) 382-5646.

46



OSWER Directive No. 9833.3A-1

GLOSSARY

Adrinistrative Record: as used in this guidance, the body of

documents that were considered or relied on which form the basis
for the selection of a response action.

Administrative Record File: as used in this guidance, the

engoing collection of documents which are anticipated to
constitute the administrative record when the selection of
response action is made.

ARAR: applicable or relevant and appropriate requirements (see
Section 121(d) of CERCLA).

ATSDR: Agency for Toxic Substance and Disease Registry.

CA: cooperative agreement (entered into with a state or local
government to transfer funds to conduct response activities).

CBI: confidential business informatien.

CERCLA: Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986 (also known as Superfund).

C.F.R.: Code of Federal Regulations.

CMS: corrective measure study (RCRA corrective action document,
equivalent to an FS).

CRC: Community Relations Coordinator.
CRP: community relations plan.

Document: as used in this guidance, includes writings, drawings,
graphs, charts, photographs, and data compilation from which
information can be obtained. It doces not, however, include
physical samples.

DOJ: Department of Justice.

EE/CA: engineering evaluation/cost analysis (removal document).
EPA: United States Environmental Protection Agency.

ESD: Environmental Services Division.

Explanation of Significant Differences: post-ROD document
described in Section 117(c) of CERCLA.
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FOIA: Fre;dom of Information Aét.

FSP: field sampling plan.

HRS: Hazard Ranking Systen.

I2G: inter-agency agreement (made with a federal agency).

Lead Agency: the agency that provides the 0SC or RPM to plan and
implement a response action under the NCP.

NGP: National 0il and Hazardous Substances Pollution Contingency
Plan, as revised on March 8, 1990 (55 FR 8859).

NPL: National Priorities List.

OE: EPA Office of Enforcement.

OERR: EPA Office of Emergency and Remedial Response.

OIRM: EPA Office of Information Resources Management.

Operable Unit: a discrete action that comprises an incremental

step toward comprehensively addressing site problems (see section
300.5 of the NCP).

ORC: EPA Office of Regional Counsel.

©SC: On-Scene Coordinator (project manager for a removal action)
OCSWER: EPA Office of Solid Waste and Emergency Response.

OWPE: EPA Office of Waste Programs Enforcement.

PA: preliminary assessnment.

PRP: potentially responsible party.

QAPP: quality assurance project plan.

RA: renedial action.

RCRA: the Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act.

RD: remedial design.

RI/FS: remedial investigation/feasibility study.

48



OSWER Directive No. $833.3A-1

RFEA: RCRA facility assessment (RCRA document, eguivalent to a
PA/SI).

RFI: RCRA facility investigation (RCRA corrective action
document, egquivalent to an RI).

ROD: Record of Decision (documents the selection of a remedial
action).

RPM: remedial project manager (project manager for a remedial
action).

SAP: sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (see
CERCLA above).

Site File: the file containing all site documentation.

Sl: site investigation.

SMOA:  Superfund memorandum of agreement (made with a state).
Support Agency: the agency that provides the support agency
coordinator to furnish necessary data to the lead agency, review
response data and documents, and provide other assistance as

requested by the lead agency. The support agency may also concur
on decision documents.
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SECTION 113 (J) OP CERCLA

j) JupiciaL Revisw.=—

1) LivuraTion.—In any judicial action under this Act. judi
cial review of any issues concerning the adequacy of any re
sponse action taxen or ordered by the President shall be limit-
ed to the administrative record. Otherwise applicable princi-
pies of admunistrative law shall govern whether any supple
mental materials may be considered by the court.

12) STaNDARD.—In considering objections raised in anmy judi-
cial action under this Act. the court shall upaold the Presi-
dent’s decision in selecting the response action uness the ob-
jecting party can demonstrate, on the administrative record.
that the decision was arbitrary and capricious or otherwise not
in accordance with law.

(3) Rapy.—1f the court finds that the selection of the re-
sporse acton was arbitrary and capricious or otherwise not in
accordance with law, the court shall award (A) only the re
sponse costs or damages that are not inconsistent with the na-
tional cond.uiency plan, and (B) such other relief as is consist-
ent with the National Cond.n.gncy Plan.

(4) PROCZDURAL IRRORS.—[n reviewing alleged procedural
errors, the court may disallow costs or damages only if the
errors were s0 serious and related to marters of such central
relevance to the action that the action would have beea signifi-
cantly changed had such errors not been madas.
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‘K ADMINISTRATVE RECORD AND PARTICIPATION PROCEDURES. —

(1) ADMINISTRATIVE RECORD.—~The Presigent shail estaniish

an admumistrative record upon whuch the President shail base
the selection orf a response action. The admunistranive record
shall be available to the pudlic at or sear the faciiry at issue.
The President also may piace dupiicates of the adminustrative
record at any other locartion.

12) PARTICIPATION PROCEDURES. =~

{A) REMovAL ACTION.—The President shall promulgate
regulations in accordance with chapter 5 of title 5 of the
United States Code establishing procedures for the appro-
priate partcipation of interested persons in the deveiop-
ment of the administrative record on which the Presideat
will base the selection of removal actons and oa which ju-
dicial review of removal actions will be based.

(B) REMepiaL AcTiON.—The President shall provide for
the participarion of interested persons, including potential.
ly responsible parties, in ths development of the adminis-
trative record on which the President will base the selec-
tion of remedial actions and on which judicial review of re
medial actions will be based The procedures developed
under this subparagraph shall inciude, at a minimum,
each of the following:

: (i) Notice to potentially affected persons and the
public, which shall be accompanied by a brief analysis
of'eé.h. plan and altermative plans that were cornsid-
e

(ii) A reasonable opportunity to comment and pro-
vide information regarding the plan.
(ili) An opportunity for a public meeting in the af-
fected ar;t In acco .co)w-ith section 117(a¥2) (relat-
ing to public pardcipaton). 3
(iv) A response to each of the significant comments,
criticistns, and new data submitted in written or oral
presentations.
(v) A statament of the bagis and purpose of the se-
Flmm:t:thismbpanmh.thoadmmm' i
or p P tive
m“m include all itemg developed and received
under this subparagraph and all items described in the
second sentance of section 117(d). The President shall va
mulgate regulations in accordance with chapter § of ttle §
of the United Suiu Code to carry out the requirements of
this subparagra

(O InTerod Lgcox.n.—Until such regulations under sub-
paragraphs (A) and (B) are promulgated, the administra-
tive record shall consist of all items dsveloped and re-
ceived pursuant to current procedures for salection of the
response action, including procedures for the participation
of interested parties and the public. The dsvelopment of an
administrative record and the selection of responss action
under this Act shall not include an adjudicatory bearing,

(D) POTENTIALLY RESPONSIALE PARTIX3.—The President
shall make reasonable efforts to identify and notify potan.
tially responsible parties as early as poesible before selec-
tion of a response acton. Nothing in this parsgraph shall
be construed to be a defense to liability.
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MODEL FILE STRUCTURE

This model file structure may be used to compile an
administrative reccrd file for a remedial action, a removal action,
or a cenbination of both remedial and remcval actions. If the
record documents a remedial action decision, section 2 of the file
will contain only those removal action documents which (a) predate
the remedial record of decision and (b) are relevant to the
selection of the remedial action. If the recerd documents a removal
acticn decision, sections 3, 4, and $ of the file will contain only
those remedial action docunments which (a) predate the removal acticn
memorandum and (b) are relevant to the selection of the removal

actien.

Justification is unnecessary for file categories without any
documents. Those catsgories should be left cut of the index.

A docunant should be filed in only one category, even if it
falls intc meore than one category. It may be referenced in another
category. If necessary, additiconal subcategories may be developed
to accommodate documents not falling in any of the defined
subcategories. Avoid adding categories of miscellanecus documents.

The correspondence subcategory can include comments and
respornses specific to the category. 1If the comnents and responses
are general in nature or address nmore than one categery, thay may be
included in the public participation category.
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1.0

INCEX (FIRST DOCUMENT)

SITE IDENTIPICATION

1.1 Background - RCRA and other information
1.2 Notifications/site Inspection Reports
1.3 Preliminary Assessment (PA) Report

1.4 Site Investigation {SI) Report

1.5 Previcus Operable Unit Information

REMOVAL RESPONSE
1 sSanmpling and Analysis Plans

2 Sampling and Analysis Data/Chain of Custody Forms

3 EE/CA Approval Memorandum (for non-time-critical removals)
.4 EE/CA

$ Action Mezorandunm

6 Anmendsments to Action Memorandum

REMEDIAL INVESTIGATION (RI)

3.1 sampling and Analysis Plan (SAP)

3.2 Sampling and Analysis Data/Chain eof Custody Forms
3.3 Wwork Plan

3.4 RI Reports

FEASIBILITY STUDY (PS)

4.1 ARAR Determinations

4.2 . FS Raports

4.3 Propcsed Plan

4.4 Supplezents and Revisions to the Propcosed Plan

RECORD OF DECISION (ROD)

$.1 ROD

5.2 Anendzants to ROD

$.3 Explanations of Significant Differences

STATE COORDINATION
6.1 Cocperative Agreenants/SMOAs
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7.0 ENPORCEMENT

7.1 Enforcement History

7.2 Endangerment Assessments
Administrative Orders
Consent Decrees
Affidavits

Documentation of Technical Discussions with PRPs on
Response Actions

7.7 Notice Letters and Responses

.,

LU RN BN N
.
o W o w

8.0 HEALTH ASSESSMENTS
8.1 ATSDR Health Assassnents
8.2 Toxicological Profiles

9.0 NATURAL RESOURCE TRUSTEES
9.1 Notices Issued
9.2 Findings of Fact
9.3 Reports

. 10.0 PUBLIC PARTICIPATION
- 10.1 Comzents and Responses
10.2 Community Relaticns Plan
10.3 Public Notice(s) (Availability of the Administrative Record
File, Availability the Propcsed Plan, Public Meetings)
10.4 Public Meeting Transcripts
10.5 Docunmentation of Other Public Meetings
10.6 Fact Sheets and Press Releaases
10.7 Responsiveness Summary
10.8 lLate Cozments

11.0 TECENICAL SOURCES AND GUIDANCE DOCUHENTS
11.1 EPA Headquarters Guidance
11.2 EPA Regicnal Guidance
11.3 State Guidance
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APPENDIX C
MODEL INDEX

Attached is an excerpt ©f the Index of documents included in
the Administrative Record for the Love Canal site. The Index lists
the documents according to the EPA file structure (category nuzber).
The Index includes the following information fields:

DCCUMENT NUMBER....

TITLE e uneoncennnnn
AUTHOR. « v vvneonnnns
 RECIPIENT.eeevveons
DATE. . vsveeeennnnas

TYPE.....OQ...'...'
CATEGORY'I..'.'....

indicates the first and last page nunrbers of
the docunment. Both page numbers will be the
sape for one-page docuzments. 1In this
particular index, the document nuzber
consists of a three letter site code
followved by microfila reel and fraze
nurbers.

indicates the title or an enhanced
description of the docuzant in parentheses.

indicates the author cor primary originater
and the auther's corporate atfiliation.

indicates the addressee or prirary recipient
and the addressee's corporate affiliation.

indicatss docunant date by month/day/year.
/ / means no date was available.

indicates the document type.
indicates the EPA file structure nunmber.
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APPENDIX D

MODEL POSITION DESCRIPTION POR ADMINISTRATIVE RBECORD COORDINATOR

INTRODUCTION

The incumbent serves as an Administrative Record Coordinator in
cre of the Regional offices of the Environmental Protection Agercy
(EPA). [(Each Region may want to add an introduction to Superfund
and the Regicnal coffice here.] The incumbent is responsible for
compiling and maintaining administrative record files for CERCLA
(Superfund) response action decisions.

Section 113(k) of CERCLA requires the establishment of an
administrative record upon which the selection of a response action
is tased, Such a record is a cecmpilation ©f all docuzants which the
Agency considered or relied on in making its response action
decision. Judicial review of any issues concerning the adequacy of
any response action decision is limited to the administrative
record. Public participation in the development of the receord is
required by law.

Establishment of theorough and complete administrative records is
essential to EPA's Superfund program, Administrative recerds which
include public participation and withstand judicial scrutiny allow
EPA to neet its goals and objectives.

The incurbent will be respconsible for compiling and maintaining
adrinistrative records for large numbers of Superfund sites. Each
record requires cocordination with many pecple including: Federal
staff, state and local officials, private contractors, the general
public and potentially responsible parties. Further
responsibilities include deliberations over which mataerials to
include in each record and requirements for dealing with privileged
materials.

MAJQR DUTIES AND RESPONSIBILITIRS

1. The incumbent is respensible for ccapiling and maintaining all
of the adainistrative records for selection of CERCLA responss
actions for a Regiocnal office of the EPA, The incunbent nmust
have complete knovledge of all rules and procedures governing
developnent of the administrative record filas. :

2. Receives and revievs all docuzments subamitted by the Rexedial
Project Xanager (RPM), On-Scene Coordinator (0SC), Office of
Regional Councel (ORC) and other appropriate staff for inclusion
in the adainistrative recocrd files. The incumbent will
coordinate with staff responsible for deciding what documaents
are included in the record and will arrange for adding docunments

to the record file.
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Compiles the administrative record file for each CERCLA
response action. This includes logging the receipt of each
document, maintaining a cerntral master file of documents,
redacting information from privileged documents as directed
Ey ORC, maintaining any privileged portions of each record
using Agency security measures, arranging for copying of
documents in each record and transmitting the documents to
appropriate repositories.

Coordinates the compilation of the administrative record
files with state and federal agencies. This includes
receiving records maintained by state and federal agencies
and notifying appropriate perscnnel ¢of these records for
their review.

Maintains and updates (monthly) an index of each
administrative record file in conformance with Agency
guidelines.

Ensures public access to administrative record files. This
includes notifying the public of the availability of the
record, making the record available for public inspection,
coordinating with personnel at the facility where the record
is located, maintaining an adequate copying facility and
maintaining a log of persons revieving docurents. The
incurbent will have to respond to phone calls and visitors
wanting information on and from the record. These functions
will be cocordinated with the Office of Public Affairs and
Superfund Community Relations Coordinators.

Maintains the Regional Superfund Central lLibrary of gquidance
docurments and technical referencss.

CONTROLS OVER WORK

The incuxbent works under the general supervision of the

[Hazardous Waste Branch Chief). An administrative record is
reviewed and certified for litigation by a person designated by
the Regional Administrator.
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1.0 INTRODLCTION

This manual describes how to use the "Compendium of CERCLA Response Selecticn
Gu:2an:2 Documents” iCompendium). Each US. Eavironmental Protection Agency (EPA)
Regioral Orfice maintlins 3 compendium of guidance documents frequently used during
development and selection of response actions under the Comprehensive Environmental
Response. Compensation, and Liability Act (CERCLA).

EPA Headquarters used several sources to develop the initial Compendium. These sour-es
included 2 pamphlet titled “Selected Technical Guidance for Superfund Projects” (OSWER
Directive 9200.7-01); the OSWER Directive System; the Superfund, Resource Conservation and
Recovery Act (RCRA), and Enforcement dockets; the Hazardous Waste Collection Darabase;: and
any existing regional compendiums. The documents in the Compendium are referenced in
administrative records for decisions on selection of response actions.

The administrative record described here is the body of documents that form the basis for
selection of 1 CERCLA response action. Establishment of the administrative record is required
by §113(k) of CERCLA. Ab administrative record is the compilation of documents considered or
relied oo by EPA in making a decision. Documenss that EPA anticipates will be included in the
administrative record whea the decision on a response sction selection is made, are referred 0 as
the “administrative record file.* Guidance documents, or portions of guidance documents, that
are considered or relied on in selecting 8 CERCLA response action should be part of an
adminisirative record file.

Certain frequently used guidance documents may be referenced in the index to an
administrative record but not physically included in the administrative record file. The reference
should indicate the title and location of any documents included in the administrative record but
mainaained in the Compeadium, which is kept at a central regional location. If a guidance
document that is pot listed in the Compendium is considered or relied on in selecting the response
action, the docermeat must bde physically included in the administrstive record file. The
Compendium ki3 reduce the burden of copying and storing multiple copies of frequently used

guidance docuents.

Section 2.0.01‘ this manual briefly discusses use of the Compendium by EPA personnel and
the public. Section 3.0 discusses the Compendium’s file and index structure. Documents in the
Compendium are filed in three-ring binders and listed on an index which is generated by and

1)
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maintained on a computer Jatatase. Procedures for updating the Compendium are presented in
Sesticn 4 0.

2.0 OVERVIEW OF COMPENDIUM USE

The Compendium is intended for use by two groups: EPA personnel, during the srocess
of response action selection and administrative record development, and the public, for review 37
Jocuments referenced in the index to an administrative record.

The user should note that aithough the term “guidance® is often used in discussing the
Compendium, it does not imply that only guidance documents are included. The documents may
also be policies, memoranda, clarifications, case strudies, manuals, handbooks, reports, and other
documents used in the selection of CERCLA response actions.

2.1 USE BY EPA PERSONNEL

EPA perscnnel use the Compendium primarily to reference frequently used guidance
documents that may be maintained in the Compendium rather than physically included in each
administrative record file. The index must indicate which documents are physically located in
the Compendium and must specify the location and sccessibility of the Compendium. The index
should also reference only the specific documents in the Compendium that were considered or
relied on for the site for which the record is being compiled. The index should not reference the

eatire Compendium,

2.2 USE BY THE PUBLIC

As with any usrestricted document included in & record, the Compendium documents are
accessible for public review, Whea EPA publishes & notice of availadility of an administrative
record file, that sotics will includs the location of the Compendium. The Compendium will be
available for paXZs viewing at 8 csntral regional establishment (for example, the EPA Regional
Office), and och.u2 or near the sits for which the record is being compiled. (See Appendix A for
a list of the locetion of esch regionsl copy of the Compendium and the aames of the Regional
Administrative Record Coordinators.)

(2)
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3.0 STRUCTURE OF THE COMPENDILM
Currently, the Compendium is organized into 10 categories. An overview of the file
strugsare 5 presented Felow, as well as 2 discussion of the index that identifies the documents
1acluded :a the Comgpendium. This section also discusses the data elements identified in the
index. The Jata elements provide vital information on the documents included in the
Compendium and are contained in a database used to compile the Compendium and generaze :=e

index.
3.1 FILE STRUCTLURE

The Compendium is structured according to 10 major categories that generally reflect the
various components of 2 response action selection under CERCLA. Table 3-1 lists the current
Compendium categories. The documents are further grouped into subcategories that indicate
their more specific nature, when applicable. For example, the remedial investigation/feasibility
study (RI/FS) section of the Compendium is broken down into more specific subcategories to
identify the wide range of RI/FS documents available. When the documents apply to multiple
categories, secondary references are provided in the Compendium index.

Each document has been assigned 3 unique four-digit document aumber. The bound
documents contained in each category ars arranged numerically. When a3 user wants 1o access a
document, he or she will find the document filed according to the assigned number. The four-
digit number series assigned to each category are also listed in Table 3-1.

32 INDEX STRUCTURE

When an administrative record index refers to 3 document contained in the Compendium,
that document is also ideatified in the Compendium index. The index, contained as the first
document in the Compendium, provides the information necessary to identify and locate the
desired documes™ (For a copy of the current Compendium index, see Appendix B.)

Becauss {8 moet cases the usar will know the title of the document rather than the number

assigoed, the indsx lists the documents under each category in alphabetical order. An
alphabetical listing of secondary reaferences follows the primary documents listed under each

category.

(3)
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TABLE 3-1

COMPENDIUM CATEGORIES AND NUMBER SERIES

CATECORIES

Index .
Pre-Remedial

Removsl Actics

Remedial Iovestigation/

Fessibility Study

General

RI Dara Quality/Site &
Waste Assessment

- Land Disposal Facility Technology

Other Technologies
Groundwater Monitoring &
Protection

ARARs'

Water Quality

Risk Assesament

Cost Aulysu

Community Relations

Eaforcement

Selectia® ¢ Remedy/Declsion
Documcatds

' Applicable or Relevant and Appropriate Requirements

(&)
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MUMBER SERIES

0000

0001-0999
1000-1999
2000-2999

2000-2099

2100-2199
2200-2299
2300-2399

2400-2499

3000-3%99
4000-4999
£000-5999
6000-6999
7000-7999
2000-8999

9002-9999
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The Compendium index is maintained on a1 Jatabase using dBASE [Il Plus soitware Tay
database contains numerous data elements that store the information distinguishing and grous:=
€3aCh 2scument into the appropriate cartegories. The datatase 15 currently maintained 3t EPa

Heazzlarters

Mamntaining the index in a datatase allows the information to be organized in different
ways. For example, should the Region need an index that is sorted entirely in alphabetical orzer
by title, chronologically by document date, numerically by the number assigned each document,
etc.. EPA Headquarters can generate and forward such an index. The data elements of the
Compendium database, as identified on the index, are included in Appendix B.

4.0 UPDATING THE COMPENDIUM

The Compendium is designed to allow for the periodic addition of newly developed policy
or guidance documents. Updates 1o the Compendium are necessary in the following cases: (1)
EPA releases relevant new guidance, policy, reports, ete.; (2) regional staff find additional
documents that should be included in the Compendium; and (3) existing documents are revised or
superseded. EPA Headquarters will continue 1o monitor the information sources used to develop
the initial Compendium for new or revised documents that may qualify for inclusion in the
Compendium.

Guidance documents identified for addition to the Compendium will be reviewed and
relevant information will be entered into the existing database. After the database is updated, a
new index will be generated and sent to each Regional Office. This new index will replace any
previous indices. Hard copies of the additional documents will be sent to each region for,
inclusion in the Compendium. The revised index will indicate the category for each new

document.
4.1 REGIONAL INPUT

Parties bawbived in the response action selection process, as well as Administrative Record
Coordinators, my find documents that are {requently included in administrative records but are
not referenced ia the Compendium. In such cases it may be desinable to inciude the documents
in the Compendium a3 part of the updating process. However, since the Compeadium is designed
10 be nationally applicable, only documents used frequently in different regions will be included.
Any region-specific document should be maintained in separate regional files and not in the

Compendium,

(5)
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4.2 KEEPING THE COMPENDIUM CURRENT

Cnse 3 document is included in the Compendium, 1t will remain in the Comzenzium o5
Mm3in12:n the integrity of any record that refers to it. However, documents sontained (n the
Compencdium may be revised in the future to reflect changes, for example, changes in policy,
technology, or law. The most current version of these documents will be added to the
Compendium, as appropriate, so that they will be availabie for the agministrative record orocess.

Although no document included in the Compendium will ever be replaced or removed
once an administrative record index refers to it, those documents that are superseded will be
flagged and identified on a separate index (superseded index) attached to the Compendium’s ma:n
index. The superseded index will also identify the corresponding revised version added to the
Compendium to indicate the new document that should de used.

Response action selections frequently rely oa technical data generated at Superfund sites
across the country. Such dat is often maintained oa national databases. Depending oa their use
and availability, certain of these databases may be included ia the Compendium. For example,
the Public Health Risk Evaluation Database (PHRED) is part of the Compendium. PHRED is
stored on two floppy diskettes that are regularly updated as additional! information becomes
available. Whenever updated PHRED diskettes are generated, they will be added to the
Compendium. Those diskettes that were previously included will also remain in the Compendium
and will be identified on the superseded index.

(6)
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(APPENDIX A)
REGIONAL COMPENDIUM LOCATIONS AND ADMINISTRATIVE RECORD COORDINATCRS

Coordinator/PH #
l. Remedial

Region  Address 2. Removal
I S0 Canal Street 1. Brenda Haslett
Boston, MA 02203 (617)573-1759
FIS 8313-1759
60 Westview Street = 2. Pam Bruno
Lexington, MA 02173 (617)860-4309
I1 26 Federal Plaza 1. Jenny Delcimento
New York, NY 10278 (212)264-8676
FTS 264-8676
Woocdbridge Avenue + 2. Norman Vogelsang
Raritan Depot - Bldg 10 (201)321~6657
Edison, NJ 08837 FTS 340-€6657
III 841 Chestnut Street 1. Margaret Leva
Philadelphia, PA 19107 (215)597-3037
FIS §97-3037
2. Joan Henry
(215)597~-2711
FTS ©587-2711
Iv 345 Courtland Street, N.E. 1. Debbie Jourdan
Atlanta, GA 30365 (404)347-29130
FTS 257-2930
2. Sane
v 230 South Dearborn Street 1. Jamie Bell
Chicago, IL 60604 FTS 353-7446
2. Jan Pfundheller
FTS 353-~7626
vI 1445 Ross Avenue 1. Xaren Witten
12th Floor, Suite 1200 (214)655=-€720
Dallas, TX 75270 FTS 255-6720
2. Joann Woods
(214)655-2270
FTS 255-2270
» The Compendium was initially distributed to remedial

Administrative Record Coordinators only. Copies may be

located at this address.
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Region Address

viI 726 Minnesota Avenue
Kansas City, KS 66101

25 Funston Road +
Kansas City, KS 6611$

VIII 959 18th Street
Suite 500
Denver, CO 80202

IX 215 Fremont Street

San Francisco, CA 94105

X 1200 Sixth Avenue
Seattle , WA 98101

Coordinator/PH #
1. Remedial
2. Removal

1. Barry Thierer
FTS 276-7052

2. Helen Bennett
(913)236~-3881
FTS 757-3881

1. Carole Macy
FTS 2330-1281

2. Tina Ardenus
FTS 330-7039%

1. Tom Mix
FTS 484-1960
Don Briggs
FTS £556-6617

2. Holly Kadlock
(415)768-1354

1. Lynn Williams
(206)442-2121
FTS 399-2121

2. Sanme

* The Compendium was initially distributed to remedial
Administrative Record Coordinators only. Copies may not be

located at this address.
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TABLE OF CONTENTS

Joeecey - t rv

Pre-Remedial

Removal Action

RL FS - General

RI, FS - Rl Data Quality,/Site & Waste Assessment
RI1/FS - Land Disposal Facility Technology
RI/FS - Other Technologies

RI/FS - Ground-Water Monitoring & Protection
ARARs

Water Quality

Risk Assessment

Cost Analysis

Community Relatioas

Eaforcemeant

Selection of Rémedy/Decision Documents

Data Element Deflnitions

Nymbker Sereg

£001-0002
1000-1008
<000-2012
2100-2119
2200-2212
2300-2320
2400-2408
3000-3008
4000-4003
5000-5015
6000-6001
7000-7000
3000-8001

$000-9001

List of Organizational Abbrevistions and Acronyms Identified in the Index

'

(¥4

1§

12

12

“The range for each number series ideatified represents the aumbers assigned to those documents

currently in the Compendium,
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The data elements of the Compendium database, as identfied on the index. are shown

telow:

DATA ELEMENT

Doc¢ No

Vol

Title

Date

Authors

Status

Pages

Tler

Attachments

OSWER/ 1P RAT=>bev

DEFINITION

pnique four-digit number assigned to a document incluced
in the Compendium according to category.

Volume number of the binder in which the hard copy of
the document is contained.

Title of the document. Secondary Reference is identified
following the title when a document relates to more than
one category. The document itseif is filed under the
number séries assigned to its primary category.

The date the document wag published by or released from
the issuing office or eatity.

Author(s) and affiliation(s). Also includes identification of
the EPA Project Officer and issuing office, where
applicable.

Indicates the status of a document, either draft or final
version.

Total number of printed pages of the document, including
any attachments,

Tier 1 or Tier 2. Tier | documents are the core documents
of the Compendium as listed in the pamphlet titled
*Selected Technical Guidance for Superfund Projecns,’
compiled by OERR. Tier 2 documents are all other
documents included in the Compendium.

Attachments to a document by complete or abbreviated
title.

EPA report or OSWER Directive System numbers, where
applicable.
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LISTOF ORCANIZATIONAL ABBREVIATIONS AND ACRONYMS IDENTIEIED IN THE INDEY

Crza= :a:0n Azronvm
Agency for Tovxic Sutstances and Disease Registry ATSDR
Center for Environmental Research Information ' CERI!
Contract Laboratory Program CLP
U.S. Corps of Engineers COE
Exposure Assessment Research Division EARD
Environmental Criteria and Assessment Office ECAQ
Environmental Monitoring Systems Laboratory EMSL
Emergency Response Division ERD
Environmental Research Laboratory ERL
Hazardous Responss Support Division HRSD
Hazardous Site Coatrol Divisioa HSCD
“fazardous Site Evalustion Division HSED
Hazardous Waste Engineering Research Laboratory HWERL
Municipal Environmental Research Laboratory MERL
Office of Environmental Enginesring and Techaology OEET
Office of Emergency and Remedial Response CERR
Office of Health Effects Assetimant OHEA
Office of Ressarch and Deveicpment v CRD
Office of Solid Waste osw
Office of Soudt‘im and Emergency Response OSWER
Office of Waste Progrims Eaforcament OWPE

Policy Analysis Staff

Waterways Experiment Station

s 5

Waste Mansgement Division
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APPENDIX P
MODEL TRANSMITTAL COVER LETTER

Name of Contact)
:Address)

Cear 'Name ©f Contact]):

The U.S. Environmental Protection Agency is required by law to
establish administrative records "at or near a facility at issue."
This administrative record consists of information upen which the
Agency bases its selection of response action for a particular

Superfund site.

By providing the public with greater access to these records, it

is our hope that they will be better equipped to comment
constructively on site activities and to understand the issues

relating to the selecticn of the responsae action at tha site.

We appreciate having the [Name of local repesitory] as the
designated administrative record facility for the [Naze of site)
Superfund site. The enclcsed record files, aleng with any future
documents relating to technical activities at the site should be
placed in the (Name of local repository] and be available for public
review. The record files should be treated as a nen-circulating
refarence = it should not be ranmoved from your facility.

Alsco encleosed is a fact sheet to assist you and your staff in
answering questions pcsed by the public concerning administrative
receords for seleacticn of raspconse actions at Superfund sites.
Please feesl free to distribute this guide to the public.

To ensure the receipt of the adninistrative record file, I would
appreciate your completion of the attached Document Transmittal
Acknowledgument foram. Please resturn this form in the enclosed sealf-

addressed, stamped envelope.

Again, I would like to thank you for your cooperation with the

U.S. EPA in serving as a Pield Repesitory. If you have any
questions or comments, pPlease contact (Name of EPA contact] at

{Phons No.]}.
Sincerely,

(Naze]
Adainistrative Record Cocrdinator
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APPENDIX G
MODEL DOCUMENT TRANSMITTAL ACKNOWLEDGMENT

From: [Regional Office Address]
To: [Field Repository Address)

1 acknowledge that I have receivad the following docurments from the
U.S. EPA Region Office, pertaining to [Site Name] Superfund

site.

Administrative Record Nape <~ —_[Site Namel

Administrative Record Document Numbers =-

Signed

Data

Please return this form to: [Regiocnal Office Address)

86



v

APPENDIX H
PACT SHEET

t ve Rego o

The "administrative record” is the collection of documents which
forz the basis for the selection ©f a response action at a Superfund
site. Under section 113(k) of the Comprehensive Environmental
Response, Corpensation, and Liability Act, as amended by the
Superfund Amendments and Reauthorization Act (CERCLA), EPA is
required to establish an administrative record for every Superfund
response action and to make a copy of the administrative record
available 23t or near the sites.

The administrative record file must be reascnadbly avallable for
public review during normal business hours. The record file should
be treated as a non-circulating reference document. This will allow
the public greater access to the volumes and also minimize the risk
of loss or damage. Individuals may photocopy any docunments
contained in the recerd file, according te the photocepying
procedures at the local repository.

The docunments in the administrative record file may becorze
dazaged or lost during use. If this occurs, the local repesitory
ranager should contact the EPA Regional Office for replacezents.
Docurments may be added to the record file as the site work
Erogresses. Periocdically, EPA may send supplezental voluzes and
indexes directly to the local repository. These supplenants should
be placed with the initial record tile.

The administrative record file will be raintained at the local
repository until further notice. Questions regarding the
maintenance of the record file should be directed to the EPA

Regicnal Office.

The Agency welccmes comzents at any time on docunments contained
in the adrinistrative record file. Please sand any such cocmments to
(name and address). The Agency may hold formal public comment
pericds at certain stages of response process. The public is urged
to use these formal raviev periocds to subait their comzments.

FTor furthery information on the adninistrative record file,
contact (name a2d phone no. of Administrative Record Coordinator].
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APPENDIX I
MODEL NOTICE OF PUBLIC AVAILABILITY

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ANNOUNCES THE AVAILABILITY OF THE
ADMINISTRATIVE RECORD
XYZ SITE, [locality, State)

The U.S. Environmental ‘Protection Agency (EPA) announces the
availability for public review of files ccomprising the
adrministrative record for the selection of the ([renzedial, renmcoval]
action at the XYZ site, [locality, State). EPA seeks to inform the
public of the availability of the record file at this repository and
to encourage the public-to comment on documents as they ars placed
in the record file.

The adrministrative record file includes documents which forzm the
basis for the selecticon of a (rerzedial, rezoval] action at this
site. Docunents now in the record files include [preliminary
assassment and site investigation reports, validated sampling data,
RI/FS work plan, and the community relations plan). Other docunments
will be added to the record files as site wvork progresses. These
additional docuzents may include, but are not limited to, the RI/FS
report, other technical reports, additional validated sampling data,
cozz=ants and nev data submitted by interested persons, and EPA
responses to significant comzments.

The administrative record file {s available for raview during
normal business hours at:

[Repository Name) and U.S.EPA ~ Region 2
(Address and Phone #) [Address and Phone #)

‘Additiocnal information is available at the following locations:

Verified sampling data - Contract laboratory,
and documentation [{Address and Phone 4)

Guidaprs documants and - EPA-Region 2
tertanical literature (Address and Fhone 1)

written comments on the administrative record should be sant to:
(Kame), Office of Public Affairs

U.S. EZPA - Reglon 2
(Address and Phone #]
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APPENDIX J
MICROPORM APPROVAL MEMORANDUNM

42 1%,
<~ ‘s

o

i; e ‘!, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
1&.4:‘. WASHINGTON, 0.C. 20460
"c‘ l‘;‘
=e ocT 21 me

SR CE S
STLE WASTE ANG EMESSENGY #ESPZN\E:

TuAR N

SUBJECT: Microfilming t-e Admir.strative Record
. /

FRCM: Edwvard J. Hanley, Director"?€i '-7
Cffice of Inforzation Resources Management

TO: Asa R, Frost, Jr., Director’
CSWER Infermation Management Staff

In accorcance with EPA Records Managezent Manual, Chapter 6,
dated 7/13/¥4, I approve OSWER'S request for an
acz.ristrative record micrographic systexn for regional
rhazardous waste maragezent prograns.

The feasibility study prepared for OWPE, entitled
"Assessment 2t the Suitability and Costs of Alternatives for
the Acminis:-ative Record®™ (June 30, 1988), satisfactorily
decuzents and Justifies the need for converting the
adz:nistrative record to microform, In particular, the
requireszent under SARA to mske the acdoinistrative record
publicly available at or near each hazardous waste site
caxkes sicroform a cost-effective storage medium,

Please (nforms each regicnal hazardous waste progran of ay
approval of OSWER's request and of the need to comply with
the recaining provisions of Chaptar & of the EPA Records
Manual should the region proceed with implezenting an
acdzinistrative record micrographic systea.

cc: SIRMOs, Region 1l - X
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-APPENDIX K
MODEL CERTIPICATION

IN THE [NAME OF COURT)

UNITED STATES OF AMERICA,
Plaintitg,

V.

INAMES OF DEFENDANTS)

a0 40 30 20 08 06 08 90 s

Defendants, CIVIL ACTION NO.

fnumber)

V.

[NAMES OF THIRD PARTY
DEFENDANTS )

o0 65 00 50 ¢ oe 0

Third Party Defendants

CERTIFICATION OF DOCUMENTS
b4

SOMPRISING THE ADMINISTRATIVE RECORD

The United States Environmental Protection Agency (EPA) hereby
certifies that the attached documents constitute the administrative
record for selection cof response actions under the Comprehensive
Environmental Response Compensaticn and Liability Act or 1580, as
arended, for the [name of site] site in [City or County]), [State].

By the United States Environmental Protection Agency:

In witness vherecof I have subscribed =y

nase this day of » 19
in fcity] .

{signaturel

{typed nane
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APPENDIX L

PREAMBLE TO SUBPART I OF NCP

Subnort I=Adminisirouve Record for
Seiection of Response Action

Subpart | of the NC? i3 enureiy new.
it imp:ements CERCLA requirements
concernirg the esiabiishment of an
admunistrative record flor seiecnon of 8
response acuon Sectien 113(k}(1) of
CERCLA requures the estabiishment of
“an adminisusuve record upon which
the President shail base the selection of
a response acuon” Thus. today's ruie
requires the estabiishment of an
admirustrative record that contawng
documaents that form the basis for the
sclecuon of s CERCLA response sction.
[s addition. secton 113(k}(2) requires
the promuigation of reguiabons
establishing procedures for the
participanon of interested persons ia the
development of the sdmuustranve
record. |

These regulations regarding the
adrmunistrsdve record include
procecures for public paricipetion
Because cne purposa of the
sdminustrative record is to facilitate
public iavolvement procedures for
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PTEPT IR DRI X LA ¥ Bl R d) S
are gicse:y e gteC 0 %8 DerTes Tey
goremung public parucipanon. Genersl
cemmumity relations provisions found in
other parts of the proposed NCP are
sddressed elsewhere tn this preamble.

The foliowing sections discuss the
major comments received on the

proposed subpart | and EPA’s responses.

Ncrme: General comments.

Proposed rie. Subpart ] detsils how
the sdministrative record is assembled
maintained and made available to the
public

Response o comments: Comments on
the administrative record regulations
inciuded the suggestion that the
preamble provide a genera! statement
differenuating betwees the
sdministrative record and the
informsnion repository.

EPA agrees that while subpart1
includes ample information on the
requuernents of the administrative
record a brief clarification would help
to d:ferentiate the record from the
information repository.

The informstion repository includes o
diverse group of documents that relats
1o & Superfund site and to the Superfund
program in general including documents
on site sctivities. information sbout the
site location. snd background program
and policy guides. EPA requires an
informaton repesitory 8t all remedial
action sites and any sile where a
rexova) action is likely to extend
beyand 120 days. The purpose of the
information repository is (o allow cpen
and convenisnt public access to
documents explaining the sctions taking
placa at a site .

The sdministrative record discussed
in this subpart by contrast 1s the body
of documesnts that forms the basis of the
sgency’s seléction of s particuleer
resporse at g site. i.e, docurvents
relevant to & response selection that the
lead agency relies o as wallas |
relevant comments and inforrmation that
the lead agency considers but may refect
in the oltimate response selection
decision Thus. the recoed will inclods
documents the lead and spport agency
gererate, PRP and publis comments. and
technical and site-specific information
Tress documents occasionslly overlap
with these included in the information
repository. The sdministrative record
includes ruch information as sites
specific data and comments. guidance
documezs and technical references
used in the selection of the response
acticn. The informaton repository may
include puides to the Superfund process,
background informaton. fact sheets
press releares. maps. and other
information to aid public understanwung

clas:e resnonge regardiess of whether
the infstmancon has beanng on tne
everiual response selection gt that site.

One commenter felt that there was no
mechanism for PRP3 to parucipate in the
devciopment of the administrative
record. In response. PRPs are given s
chance to participate wn the development
of the admunustrative record throughout
1s compilatuon. EPA will make available
information considered in selecting the
response action te PRMs and othem
through the adminustrative record Kle.
interested persons may peruse the
record file. submit informaation to be
included in the adminiswative record
file. or may comment on its contents
dunng the enswng public comment
penod.

Nome: Section 300.800{a).
Establishmest of an sdmimustrative
record Section 300.510(s). Conteats of
the sdmunistrative record

Proposed nie: Sectios 113(k){1) of
CERCLA states that the ~“President shall
establish an admi=istrstive record upon
which the Presidest skall base the
selection of a respanse action” EPA
used similar languags in § 300.800(a) of
the proposed ruls: “The lsad agency
shall establish an administrative record
that contsing the documesnts that form
the bosis lor the salection of a response
sction.” (Emphasis added.) Section
300.810(s) states that the
“sdministrative record file for salection
of a responsas sctios typically, butnot in
all cases. will contain the following
types of documents * * °," followed by
an enumerstion of documents.

Response to commente EPA’s choice
of the phrase “form the basis™ In
§ 300.500(a) drew many comments. The
comments sxpressss concern that the
laad agency would Lave the discretion
to include m the sdministrative record
only thoss documents that support
EPA’'s selected remedy.

Thase comments sppear to be based
on s misunderrtanding of what the
phrase “forms the basis of mesns as it
was uzed In the proposed mule. The -
sutute deflnes the administrative record
a3 the “record upon which the President
shall base the selection of s response
action.” EPA's inlent in defining the
record as the Rla that “containg the
documuents Ut form the basis for the
selection of & response sction™ was |
sizply 1o reflect the statutery language.
For example an sdministretive recoed
will contsin the public comments
submitied on the propored action. sven
if the lead agency rejects the comments,
becausa the lead agency is required (o
consider thess comments and respond 1o
significant comments in making s finsl
decirion. Thus. thess commants also
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“form ine Sasis o tne fma. rerscmse
seieclion Cecision. EPA intencs 1na! *ne
reguistory language delining the
agmunistrative record file emoody
geners! prncipies of admunusirative law
concerning what documents are
included in an “sdmimistrative record™
for ar. agency decrsion As s resull
contrary to the suggestion of the
commaeniers. the proposed defimiuon of
the adminisstive record does not meqn
that the record will contawn only those
documents supporting the seletied
response sction.

A commenter asked that the phrase
“bul nct in sl cases” be deleted from
§ 300.810(a). or specify the cases where
documents are exciuded from the
sdministrative record. EPA believes it is
betier not to attempt to List excluded
documenis in the NCP since EPA cannot
porsibly anticipate all the types of
cocuments that will be genezated for a
site or for Juture sites. and which of
these documents should be excluded
excepl as genarally descnbed in
§ 300.830(b). 1t should be soted lor
example that although a heslth
assesament done by ATSDR would
normally be included in the
admirustrative record it would not be if
the sssessment was geserated by
ATSDR after the responss is selected

Otiers commented that cerain
documents should always be incduded in
the sdrmunistrative record EPA believas
thlul c;ﬂy ] u;w puupé!fd.oamtnu
will slways be genarated for eve
of CERCLA sitg. snce esch site : e
unique. Otber documents may or may
not be genersied or reievant to the
sclection of a paruculsr response action
st s site. EPA undersuands thata
definitive List of required documents
would sssis! parties inn trying 10 sssess
the completeness of the administrative
record. bat such a list would not be
practical Different sites require
different docoments.

A related group of cooments ssked
that the sdministrative record always
include certain documents. including
specifically, “verified sampling data.”
draft and “predecisional” documents,
and lechnical studies. One commaent
stated that “Invalidated” sampling data
and drafts must be part of the
admiristrative record in some
situations. Verifed sampling data. ia.
data that have gone through the quality
assurancs and quality control process,
will be included n the record when they
have been used in the selection of s
response tction. “invalidated” date. fe..
data which bave been found to be
incorrectly gathered are notused by
EPA in selecting the response action and
should therefore not be included in the
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sircumsiances be consdered by the
1gency in seiecling the response acuon.
113 EPA 3 poucy to avoid using .
anvaiidated 212 whenever possible.
Noneineiess, there are times when the
veed for acuoo 288 t=e lack of validaied
Jdéta requires the considerauon of such
Jata wnseiecing ad energeczcy removal
acuon. Usean data are used. they will
bencluded :n the record

in general. only fizal ducuments are
included in the administrative record
fiies. Draft documents are not part of the
record for & decision because they
generally are revised or superseded by
sutsequent drafts and thus are not the
acrual documents upon which the
dec:sion-maker relies. However. drafts
{or pornions of them) generally will be
wnciuded in e adounistanve record for
respense seiection if there is no final
document generated at the time the
response is selected and the draft 1s the
document relied on In addition. a draft
which has been released to the publie
for the purpose of receiving cocments is
2is0 part of Lhs record, along with any
comments received.

Sirailarly, precdacisicnal and
deliberative documeats such as staff
notes or staff poiicy recommendations
or opuons papers. do oot geserally
belong in the adzizistrative record
because they merely reflect internal
delibarations rather than £nal decisions
or factual information upon which the
sesponse selection is based However.
sernnent factual inforzmatian or
documerts stating final decisions on
sesperse selection issues for 8 site
renerally would be included in the
ecord .

Technical studies are also part of the
ecord. again if considered by the lead
:gency in salecting the response action,
“he commenter seems to have
sisinterpreted EPA’s intent by assuming
hat only facteal portions of s technical
stucy are part of the record. The entire
study. or relevant par of the stody,
should be part of the record. -

Another comment stated that the
edmirustrative record should incduds
any studies on cost cost-eJectivensss,
permanencs. and treatment that undeclie
the record of decision. These studies are
already pant of the remedial
investigation and feanibility swdy,
which is always incJuded n the record
Another party stated that sampling
protocols should be in the
sdrunistrative record Sampling
protocols are part of the RU/FS work
plan. which is also pant ol the
sdmunistrative record And becausa

-

LF Ranboiiifies
<QCc.men's ire gererdiiv grouded
ticeever. EPA a3 provided un thig
ru.erzaxing that sucn grouped or senial
documents may de usted as a group In
the index to e adrur.strative record
{:le.

A related comment requested that all
documents geneated by cooiractor
shouid be 1ncluced in the record. In
response. any documeant that forms the
basis of a response selection decision
wiil be included in the admunuszauve
record It is immatenal who deveiops
the document-—=! can be a contractor.
the public (incJuding & FRP), 2 siate or
EPA.

One commenter asked thet ARAR
disputes invoiving s disagreexeni over
whether & requirement is substanbve or
adm:nusiratve be documented in the
record. Other commenta stated that EPA
must ensure that cornplets ARAR
docuzentalon and docurentston of all
remecial uptions. not just the sclected
remedy, be placed in the record Where
ARAR issues ars relevant to respocse
selection. lead and support agency-
genersted documants and public
informatios subzutted te the lesd
agency on this issus would be part of
the record. The record will include
documentation of each altermative
remedy and ARAR studied during the
RI/FS process. and the criteria used to
select the preferred remedy during the
remedy selection process.

EPA also received severnl comments
stating that svery docament contnbuting
to decision-making should be part of the
sdministrative record. EPA casnaot
concur in this formulation of the
admmistrative record nince it [s unclear
what “contmbuting to” mesns and that
phrise may be overly broad Por
instance, the term “contribu o
could be interpreted to include all draht
documents lesding up to s Anal product
These draft documents do not genenally
form the basis of the response selection
However, because the sdministrative
recoed Inciudes documents which form
the basis for the decirion to select the
response acton EPA belleves that most
“contibuting” documents will be .
included. N

One comment stated that the hazard -
ranking rystea {HRS] information
should be inciuded [a the sdministrative
record foe u’.:cﬁ?ya c:g the mpon:;m
action. Specificelly, they sxpeast at
intersal memorenda. deily notes, and
the ociginal HRS score should be made
available. The National Priorities List
(NPL) docket is & public docket, and
already contains the relsvam ranking
informaton The informadon genecslly
relevent Lo the lating of a site oo the
NPL (s preliminary and oot necessanly
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i ine NPL Cocaet nat:e re. o 3o
selecimg the response acuon .1 wiil ne
incluged in the adminisirative recors.

Anothet commenter stated that ai
mater:als deveioped and receiveg dunrg
the remedy selection process shourd be
made a part of the record. and stated
that the NCP currently om::s inclusion of
transcnipts. As noted above. cerramn
documents simply w:ll not be reievant to
the selection of response acuons. EPA
will. a3 required by the statute. :ncicde
in e record all those materais.
inciudiag Tanscnpts. that form the basis
foe the selecnon of a response action.
whether or not the matenals support the
decision

Several commenters asked that ttg
lead agency be required to mail them
individual copies of documents kept m
the administrative record These
requests included copies of sampling
dsta. a copy of any preiiminary
assesament petiions potential
remecies. the risk sssessment a list of
ARARSs, and ponficatian of all future
work to be dons. Commenters also
asked 10 be notified by maul whaen » lead
agency bepos sampling at g site and
whea 1 contractor s chosen for a
responss action. [n addition. many
asked for the epportunuty to comment on
the docamests mantioced abova A
refated comment suggested that EPA
mantain 8 2aling list for each sits and
mail copies of key documents in the
record to evary party on the list

EPA beliaves that maintaining an
sdmiristrative record fle in two places,
in addidon to 3 more general
informatioa repotitory, with provisions
for copying facilities reflects EPA's
sgong commitmant (o keeping the
affectad public, including PRPa.
informed and providing the opportunity
for public involvement in response
decrica-making Requinmg EPA 10 mail
individus] copies of documents
available in the record file [s beyond
any statulory requiremants, unn
dua o the resdy availability of the
documents in the Ble. and a severe
burden ea Agency s12f and resources.

“Most of tha documents requested above

will geaarally be available in the
admirustrative recond for public review
and copying Additionally, the lead
agency should cmaintaln & mailing Ust of
Interesied perrons to whom key site
informatica and notice of site activities
can be mailed &9 pant of their
community rdlsttoas plaz for s site.

Ons commenter atked that all PRP
comrnis and comments by other
{aterested parties be included in the
recned, regardlass of theie
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regarless of thews sign:Nicance. When
the iead agency considers comments
submitted afier the decision document
has been signed. the “sigruficance” of 8
comment has & beaning on whether it
will be inciuded in the sdministrative
record as 3pecified 1n § 300.828(c). In
acdition wnile EPA is under no legal
ctligaton te piace :n the record or
corsider comments submitted prior to
the comment penod. EPA will generally,
as 8 matter of policy. conmider
s:gnificant comments submitted prior to
the comment penod. place them 1ato the
record. and respond to them atan
appropraie ime. However. persons whe
wash to ensure that the comments thay
submitied prior to the comment period
ere included in the record must resubmit
such commeny duning the comment
penod
Final r.le: Section 300.800(a) is
promuigated as proposed.
Name: Section 300.800(b) .
Admirusative record for federal
facilities.
Propesed rule: Section 300.800(b)
siates that the lead agency for a federal
facility, whether EPA. the U.S. Coast
Guard. or any other fecers] agency,
shall compile and maintainan
sdministativa record for that facility:
Whet lederal agencies other than EPA
are the lesad ot a fecdeml facility site,
they must furnish EPA with copies of the
record index. in addition to other
specified documents included in the
record The preamble to the proposed
NCP discussion of § 30080000} (33 FR
$1484) siztes that EPA will establish
procedures for interssted parties to
parucipate in the adminisTative record
ceveiopzent and that EPA may furnish
documents which the feders! agency is
tequired 10 place in the recard
Respcrae to comments: One comment

stated that EPA sbould be the custodiag
for adminisoretive records for federa]l .
facilites, especally where Lhe foderud
facility s a PRP. to avoid any conflict of
interest in questions of Haliity or
litigation. Another comzrwnt stated that
the requirementy in § KJ202) of the
propesed ruls would be burdensone to
federal agencies in compiling and
mainwizing the record,

© Executive Order 12380 grants lederal
agencies the authority to “establish the
sdminisrative record for selection of
response sctons for federal facilites
under their furisdicton custody or
contral” To avoid the potantial for
conflicts of (ntarest by [edera! agendies
who are PRPs and In charge of compliling
and maintaining the record EPA retains

T @2 T Wl ."]

secsS Dy spesiFang wnat goes nin the
record. Dy supp.emenung e rezcrd gnd
by requiring an accourtng of wnatsn
the record through a reponriof the .
indexed contents. EPA believes that
these requiremnents represent sufficient
Agency oversight to avoid potential
corflicts of interest at federa! facilities
wiile ensunng that federal lead
agencies remain responsibie for
compiling and mawntaining thew own
sdminisTsuve record

EPA is making s minor editorial
change in § 300.800{b)(1) to reflect that
the feders] agency compiles and
mantains an sdminustrstive record fora
facility. and not ! & [acility. since
§ 300.800() already provides thet the
record will be located at of near that
facility.

Final rule: EPA is promulgating the -
rule as proposed. except for the
following minor editorial change in the
first sentence of § 200.800(b)(1): “ a
federal sgency other than EPA is the
lead sgency for s feceral facility, the
feders] agency shall compile and ‘
maintain the sdministraSve record for
the selection of the response action for

tat facility in sccordance with this |

subparnt” .

Name: Section 300.300fc). ~ -
Administrativa record for state-lead
sites . .

Proposed nie: Section 113(k) of
CERCLA ststes that the President “shall
establish an sdministrative record upon
which the President shall base the
selection of a response action.” Section
300.800(¢), entitled “Administrative
record for state-lead sites.” requires that
states compile administrative records.
for state-lead sites in accordancy with
the NCP. .

Retponee to conments: Several
commenters believe that the new
sdministrative record procedures place
a2 coerous burden o the stats. and
request that siate requiremests such as
Opez Records Acts should be allowed
a2 @ substitute for complizncs with.
subpart L Another commentsr
recommended that states be allowed to
determing whether » complets
sdministrative record s needed ator
nesr the site when g site is state-lead .
Where & respanss is taken undae
CIRClLA sta sut-lead st EPA Is
ultimataly responsible for the selection
of s response action Therefore. under -
section 112(k). EPA must establish an
administrative record {or the CERCLA
response sction at the site, and must, at
s min{mum. comply with sabpant L
Thers may be many different ways of
complling sdminisTative records and
involving the public in the developmant
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1131k, LedC agenc.es. NC.LT.mg slaces
may provide addiuonai pudue
wvolvement opporuniues at & site In
response 1o whether or not siates snouig
maintain s complete sdministative
record at or near the site. EPA believes
that states must have such & record in
order to meet CERCLA secuon 113(k)
requircments. -

EPA has included » minor editor:al
change in § 300.800(¢) to refiect that a
state compiles and maintains an
administutive record for rather thaa st
a given site.

Fincl rule: EPA is promulgating
§ 300.800(c} a9 proposed. except fur a
puncr editonal change 1 the first
sentence as follows: “If g state 1s the
lead agency for & site. the state shall
compile and mawntain the ad=usratine
record for the selection of the response
action for that site in accordasce with
this subpart.” .

Name: Sections 300.800{d) and
300.800(8). Applicability.

Proposed rule: Section 300.800(d)
states that the provisions of subpant |
apply to all remedial actions where the
remedial invest:gation began aher the
promulgation of these rules. and for all
removals where the action ,
memorandum is signed after the
promulgation of these rules. Section
300.200(d) also proposes that “[T}his
subpart applies 10 all respornse actions
taken under sechion 104 of CERCLA ar
sought secured. or ordered
suniniscstively or judicially under
section 108 of CERCLA." Section
300.500(¢] states that the lead agency
will apply subpart! io all response
actions not included in § 300.500(d) “to
ths extent practicable.”

Rasporse o comoments: One
commenter argued that the spplicadle
provudi:du of subpart I should be ,
amen to require agencies Lo comply
with the subpart for all sites where the
remedy selection decision was made
more than 90 days after proposal of the
revised NCP for comment. Another
commant stated that § 300.500(s) be
rovisad to state that lead agencies must
comply with subpart | in any future
actions they take. and that all lesd
agency actions must comply with
subpart | “to the maximum extent
practicabla.”.

In response. EPA will adhere ae
closely as possible te subpart! for sites
where the remedisl investigation begen
bafore thets regulstions sre
promulgated EPA will nol bowever,
requirs that these sites comply with
requiremants which, because of the

enee Teo
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e adherec 0. For examy.e. wnces the
finai ruie the adimistrauve record file
musl be availabie at the beginning of the
remedial investigation phase. I these
reguiations are promulgated when a site
13 1 the middle of the remedial
investgation process. and Lha
acdmunisvative record is not yel
avaudbie the lead agency cannot at this
point comply with these regulations.
Additionaily. EPA believes that adding
language to proposed NCP § 300.800{e}
10 state that lead agencies will comply
with provisions of subpart | in any
future acoop after praroulgation of the
new rule 1s uncecessary and redundant
complance will be legally requred. and
upplicability to all furure responss
acuons 19 1npiicit n the ruie Likewise.
inseruos of the wort "maxumum” before
the phrase “extest pracucable” is
unteceIse Yy 1nce it wouid pve
sdduozai emphasns but would ot
substantively change the requurement or
the meaning of the rule

One comment! agreed with EPA‘g
interpretauon that subpart [ applies to
all responss acuons “sought. secured or
ordered adun.strauvely or judicially,”
but others disagreed. Several stased that-
the term “judicially” should be delsted
from § 300.800(d) because thay argue
that response aclions ordered judicially
would rece:ve ce novo adjudicatian.
instead of adrainistrative record review.
CERCLA section 113(j){1} statex: “In any
judicial action under this Act judicial
reviaw of any issuss concaming the
adequacy of any response action takea
or ordered by the President shall be
limited to the administative record™
Commesters contend that this secticn
does not apply to injusctive actioas
under CERCLA saction 108 because
tbegr are Bo!l actions “taken o7 ordared
by the President” To the contrary, the
selection of a response action is e
“responss action laken * * * by the
President® Accordingly. section 113((1)
requires hat judicial review of the
response action selected by the agency
is “limuted to the admunistrative recoed.”
Further, section 113(j){2) stpulates that,
“in any judicial action under this
chaplar”—whaethar for injunctive rellel,
enforcement of a0 administrative order
ot recovery of reaponse costs or
damages—a party objecting to “the
President’s decision in ;oltcu.ng the
tesponsd action” must demoastrate, “oa
the administrative record. that the
decision was arbitrary or capricious op
otherwise not [n accordances wilth law,®

EPA recaived scvera] commaents
objecting to EPA's detsrmination that

judicisd review ol an endangerment
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43 » mgtter of acminisirauve and
cunsututionsl law. & fiading of :meunes:
ang subsianual endangerment i3 not an
\ssue concerning “the sdequacy of the
response acti08.” a3 stated in CERCLA
secuon 113(j). and therefore must
receive de novo review by g court. A
second comument requested that EPA
state in the regulation that review of
EPA's expenditures in the
implementation of & remedy is de nove.

Ang assessment of endangerment at s
site 13 a factor highly relevant to the
selection of a response action. and is in
fact part of the remedia! investigation
(RH process central to the decision to
select 4 resporse action. Therefore. e
determination af endangerment (which
will generslly be inciuded in the
decision document) will be incjuded in
the administrative record for salection
of a response sction and should be
reviewed as part of that record. (EPA
notes that the term "endangerment
amesstoent” document has been
superseced by the term “risk
assesament” document and while
assessments of endangerment at o site
are stlll conducted dumng the RL it Is the
“risk assesament” document that
becomes part of tha recard.) In responss
to the commaent that Agency
expenditures on a response action
should receive de novo review. EPA
notes that this fssue was not raised in
the proposed NCP, and is therefore not
sddressed in the Maal mle, .

Firol ra/e EPA is promulgating the
rue as propored.

Mome: Section 306808 Location of the
administrative recard Ble.

Proposed rule Section 113(kX1) of
CERCLA swates that “the administrative
record shall be available to the public at
o:nwt.bo&dmyumm o
Preaidant may placa duplicates
the administrative recard &t any ocher
location,” Secon Mdu s of the
proposed NCP provi ve exemptlicas
for informatioa whick need not be
placed at o near tha Lacility at isgus
Sampling and testing data. guidance
documents publicly available technical
litersture, documants in the confidential
portion of the Hla, and emargency
removal ecticos lasting less than 30
da

gm lo commants: One
comzenter supparted Umiting the
amount of laformation which must be
located at of naas the site, but many
commentass stated that every document
contributing to dacisicn-making,
including confidential documents which
are part of the record, should be located
at of near (Be site and agency
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assered that sucn EXTius.0ns unce " me
acive pubiic :nvolvement at ‘he g.ie ana-
dare cantrary to Fatutory intent Aroiner
comment stated that requiring the
aCministrative record 1o be kept 1n two
places. at a centra) location and a¢ or
near the site. runs counter 1o the
statulory reqguurement of keeping a
tecord only “at or near the faaility at
i35ue.” One commenter svked thut EPA
acknowiedge that lndian mbal
headyuartesy may be 3 lopcal place 1o
keep the acministrative record when a
Superfund site is located on or gearan
Indian revervation A fina] cormment
requesied that EPA endorse through
fegulatory langzage that dmninive
records can be kept en microfiche or
other record mazsgement technologes.
and have the equivalent legal vaiidity to
paper records. )

Requiring sampling data and guidance
documests Lo be placed af the site is
both unnecessary and. in mamy cases.
very cosuty. Administative records are
often kept at public libraries where
space is limited and cannot
sccommocate voluminous sampling data
for largs. complex sites. Summanes of
ths data are incduded in the RI/FS.
:d:hd?h is located at or near the u‘tt.lln

jthon. requiring publicly svaitable
technical literature at the site wll L
TeQuire copying copyrighted material an
sdditonal expenditure of limuted - .
Superfumd dellars. Moreaver, Agency
experiencs i3 that 22 yot. relattvely ‘ew
people view the administrative record
£le at or mear the site or request review
of the sampling data o generl guidance
gmn Usted in the index 1o the nite
le. '

Howsver, EPA ks revised Be mole 1o
spectly that If an individus! wishes 1o
revivw & document listed in the index
but aot availadie in the file located at or
noer the site, such L mot
confidential, will be provided for
inclusion in the Ble upon request The
Individua! will not seed to submit 8
Freedom of Information Act Request in
order to have the informmation mede
available for review in the 8lo near the
sitg. EPA belleves that provisios of such
docursens in the Ale caar s aite upon
request meels the requirement of

- CZRCLA section 113(k) that the record

be “available™ at or near the site. In
addition, this rue does oot bar lesd
ageaces from deciding to place this
informaton (a the site £ls without
waiting for & request. Lead tgeaciag are
encouragsd 10 place as much of this
informatica at o2 nanr the site as
practical and to sautomatically place
informaton at gites whare there is a
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wiloe meemand arene niormanone
ce=:val 10 the resdCNee seiecucn
cec:ision.

The confidential portion of the file
need not be located st or near the sule,
and will not be available upon request
either gt the site or at the central
location. since the information is not
svasbie for public review.

EPA del:eves that requiring that the
record be located 1n two places is
fecessary o ensure both adequate
public access to the record fiies and
tetter lead-agency control over the
record documents. The statutory
requirement tin CERCLA sechon
113(k){1) s:ates that th¢ President may
also place dupiicates of the |
sdmunistrative record at sny other
locas:on. Thus section clearly provides
suthonty to maintain s second
sérn:s'rative record at a central
location. Section 300.808 of the proposed
NCP(3) FR 81315) reflects EPA'S
decisiun 1o make this statuiory eption a
regulstury requuement A centrally
loce ed record may offer easier access
10 interested parues Jocated far from the
response site. -

EPA sgrues with the commenter that
housing the centrally locsied copy of the
secord ot Indian tribal headquarters may
bde approprate when g Superfund site is
Jocated at or near an Indian reservation.
In the 1588 amendments to CERCLA,
Indian trites wre sccorded status
ezuivaient to siates and can be
desigrated lead egencias for response
scticns. in which case they would also
be required to compue and maintain the

administrative record at o near e site. |

Finally. us EFA stated in the preamble
to the propesed NCP, maintainirg the
sdminisative record oo microfichs is
aiready recognized &g 8 legally valid
and effective practice: "EPA may make
the adminjstrative record available to
the public in microform. EPA may

microform-copy documents that form e

basis for the selection of s CERCLA
response action (a the regular course of
Eusiness™ (33 FR 81445} EPA agves that
this should be specified in the rule and
Las sdded § 300.808{c] sccordingly,
providing tbat the lead agescy may
make o record svailsble o micreform,

Finol rule: Section 300005 is modified
as follows:

1. Section 300.808(d) (s added 1o the
rule as follows: “Where documents are’
placed in the cencral Jocation but oot in
the fle located st or near the site. such
documents skall be added to the Bl
located st or near tha site upon request,
except for documents included in
peragraph (a}(4) of this section.”

2. Seciion 30C 805:c) 15 added 2 ine
ruie a3 {oliows: “The iea2 agency may
maae the adminstrative record file
avaiisbie to the pubiic tn microform.™

3. The secuion has besn renumbered
sccordingly.

Name: Sections 300.810(a){d).
Documents not included in the
adminustrative record file.

Proposed rule: Secuion 300.810(b)
discusses which documents may be
excluded from the administrative record.
Section (¢) discusses pnvileged
information that is not included in the
sdministrative record. Secuon 300.810(d)
discusses confidential information that
is placed in the confidential portion of
the sdministrative record.

Response to comments: One
commenter argued that § 300.810 should
specifically include an exemption for

-classified documents related to naticnal

security. While the NCP currently does
not address the potestial conflict
between national security concerns sad
the requiremment to establish a publicly
sccensible administrative record. it is
not clear that suck an exempton could
be adequately specified by rule or that
an exemptios would appropristely
resolve this conflict Section 121(j)
provides & natiosa! security waiver by
Presidential order of any requirements
under CERCLA, which can be invoked
in certain circumstances. Under this
provisiea. preteclion of satiozal security
interests requires case-by-cam review
under section 121([) and not s blanket
exemption in the NCP. Nothing in the
NCP limits the availability of this
waiver.

A.n:?i: ctgmmcnt ncﬁvfod by EPA
stat t the treatment of privil
and corfidential documents in !.h:m
records is unfalr, becavse it denies
sccess to docurne=ts that may be critical
to the sslection of & remedy. EPA kas
provided for & confidentia! portion of
the sdministrative record where
docyments contsining for example,
trade secrets of companies that have
developed patentad cleanup
technologies being cocsidered s 8
respense selection alternative can be
kept confidential To maintain a fale
balance between the need for
confdentality and the public's right of
review of the record the lesd agency
must summarize or redact a document
contaiming confidental information to
make available to the greatest extent
possible critical. factual Information
relevant to the selection of & rasponse
ection n the poncenfidential portion of
the record

A 8cal comment proposed that an
index to the privileged documen
should be included in the :
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nmontenldenta. sertom i me
eCMnISITAlVe recors EFA agtoey.
believing that an incex wiil et
mnteresied paruies know in geners! te=
whst documents sre incluced in ae
record without compromising the
confidential nature of the :nformation
coniained in those documents.

Finally. EPA is adding ¢ sentence 0
§ 300.810(a)(8) to clanty Lat the index
can include & reference to a group of
documents. if documents are
customarnly grouped. This will simzlily
EPA’s task without compromusing the
iniegnty of the record.

Final rule: 1. EPA is promulgating
§§ 300.810(b). (c) and (d} as proposed
with a minor editoris! change to cianfy
the first sentence of § 300.230(d).

2 The following language 13 added to
§ 300.810(3)(8) to provide for listing
grovped documents 1n the
sdmunistrative record fiie index: “If
documents are customariiy grouped
together. as with sampling data chain of
custody documents, they may be listed
45 8 oup in the index to the
sdmunistrative record file.”

Nome: Sectien 300.815. Administrative
record file for s remedial sction.

Proposed rule: The term
“sdministrative record file® is used
throughout the propesed NCP. Section
300.815(a) proposes that the
asdministrutive record file be made
available for public inspection at the
beginning of the remed:al investigation
phase.

Resporae to comments: EPA received
severs] comments objecting to the
concept of an administrative record file.
They objecitad because there is o
statutery authority for establishing &
fils. and becauss they were conzerned
that the lead agency could edit the file.
specifically by deleting public and PRP
comments and information that do not
support the responss action ultimately
chosen by EPA_ and k3! thess
comments and information would not
remain & part of the final adminisurative
record

The statuts requires the President to
establish «n sdminisoative mcord
Under subpartlof the NCP. the*
sdministrative record Cla is the
meckanism for compiling and will
contaln, the sdministrative record
required by section 133(k). One reason
EDPA sdopted the conceptof an
administrativa recond fils is that EPA
folt that it may be corfusing or
mislesding to refar to an ongoing
compilaticn of documents as an
“sdminjstative record” untll the
compilation Is complate. Undl the
responss acticn has been selncied. thers
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wa: zecision. Thus. to avoid creating ihe
impression that the record (s cemsiete at
any ume pnor 1o the final selection
dec:sion. he set of documents 1
referved t0 as the adlministrative record
fiie rather than the administrative
record. -
However this does not mean. as the
commernis appear to suggest, that the
{ead agency may “edit” the
acministrative record file in a manner
that removes comoments and technical
data simgiy because they are not
supperuve of the final seiecuon .
dec:sion. Any comments and technical
information placed in tie record fle for
a proposed response sction and relevant
10 the seiection of that responss action.
whe'her in support of. or in opposition
“10. the selected response action. become
part of the adounistrative record for the
fizal response selection decision. Such
matenals will remain in the
sdministrative record file. and will
become part of the final administrative
record However. EPA belisves thatas s
atier of law documents that are
erronecusly placed in the administrative
record file (e.g.. documents that bave no
reievance to the response selection or
that pertain to an entrely different site)
- would not necessarily become part of
the fzal administative record
EPA received additiona)] comments
stating that the administative record
fle shouwd be availsble before the
beginning of the remedial investigation
phase. These comments suggested that ~
the file be available: When a site is
entered into the CERCLIS data base
when the HRS score is calculated: when
proposed {or inclusion on the NPL: afier
the preiiminary assessment report and
after the remedial site investigation.
EPA believes that the point at which a
site is entered into the CERCLIS data
base is too early to put any information
which would be relevant to & selecton
of a resporse acton into & record fils
becsuse at this point there bas been o
si‘e evaluation and therefore little
factud informaton about the sita upoa
which to base & response i :
lateresied partes can already nd any
informmatden on a sile that would be
included at the point of the HRS scoring
and placement on the NPL in the NPL
docket which is publicly available. The
prelimirary assessment and recedial
investigation stages of a responss are
precature for making the administrative
record aveilable: al thesa points there iy
little informatcn relavant 1o responss
selection on which to comment or to
review. Once the RI/FS work plan ia
approved. and the RI/FS atudy beging—
including such activities as project

scso.rg. datd toliecien. sk assessmen:
arg enaivsis of ditematives—itere .5 a
conerent pody of sue-spec:fic
information with reievance 10 the
response seieclion upon which to
comment. EPA believes that the
beginning of the RI'FS phase 15 the point
11 the process when it makes sense 1o
start a publicly availabie record of
wnformation reievant to the response
sejection.

One comment suggested that
irnteresied persons would have no
chance to comment on the lormation of
the RI/FS work plan. The comment
suggesied that the record file should be
available before the RI/FS work plan'is
approved e.g. with a draft work plan or
statement of work. EPA disagrees.
Approved work plaas are often
amended. An interested person may
comment on the scope or formaton of
the work pian. and such comments can
be taken into account by the lead
agency and incorporsted into a final or
amended work plan Such commenws
must be considered if submitted during
the comment period oo the proposed
ac;i_ °:1 le: EPA ulg

inal rule: is promulgating
§300.835{alasproposed. -~ - . ...

Name: Section 300818, Administrative
record fle for a remedial action Section
300.820(a). Ad=inustrative record Kla for
s removal acton. R

Proposed rule Subpart | requires that
the administrative record for & remedial
action be available for public review
when the remedial investigation beging.
Therealter. relevant documents are
placed in the record as generated ar
recgived. The proposed regulations also
requirs that the lead agency publish a
nswspaper notics announcing the
availability of the record files. and 8
second sotics ansouncing that the
proposed plan has been issued. A public
comment period of at least 30 days is
required oo the proposed plan. Section
300.820(a} outlines the staps for the
availability of the record and publie

* _comment for & non-time~critical removal

actorn, EPA solicited commenison s

* proposal currently undes consideration

10 require quarterly of semi-ennual
notification of record availability and
the mitlation of public comment in the
Fedeeal Register.

Response to comments: Some
commeniers sugseried that the use of
the Fedeca! Regisier 10 announce the
availability of the administrative record
{s loo costly or of little o¢ 0o beaefit
Savera) commentars requested
clarification oa how and when the lead
ageacy should retpord to comments.
Ancther stated that lead agencies
should be encourtged—bough not
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EPA chose not to require a nctize =7
availability of the admumisirative secz-d
10 the Federal Regster in this
rulemaiking because it 1s sull unciear
whetner the benefits of this adz:noral
notce outwe:gh its cos's. EPA may
decide 1n the future to require this
additional notice if it determunes that
such notice would improve nou:fication.

EPA agrees with commenters that
clanficauon 13 needed a3 to wnen e
lead agency shouid respond to
comments. We 8!30 agree that the lead
agency should be encouraged 1o respc=d
to comments submutted before the pubi:c
cormment period EPA generally will
consicer any bmeiy comments
containing sigruficant information. even
if they are not received dunng the
formal comment penod. and encourages
other lead agencies to do so. EPA wiil
stnve to respond to comments it
receives as early as possibie. and to
encoursge other lesd agencies 1o foilow
suit. However. any lesd agency is
required to consider and respond to only
those comments submutied dunnga
formal comment pernod Aay other
comments are considered at the lead
agency’s discetion. EPA bas revised the
language of these sectons to reflect the
policy or cozsiderston of public
comments submitied prior 1o public
comment penods,

One comment recommended that the
regulations should provide how long the
sdministrative record must be available,
and suggested EPA coordinate eJorts
with the National Archives about
refaining the record a8 a histoncal

.record. Anotber fait that matenals were

not elways placed into the record ina
timely mannes, and that the record was
not always avuilable to the working
public during evenings and weekends or
sccompanied by & copying machine.
Similarly, cne commanter {elt thet
documaents should be placed in the .
record when they are genersted orina
prescribed timeframe of two weeks.
Anotber asked that free copies of key
documents be included in the record,
EPA believes that the lexgth of time &
record must be available st or near the

_ site will be dependent on site-specific

considsrations such as ongoing activity,
peoding litgatdoz and commuruty
(ntervst EPA also believes that
difficultes somatimsas ancountered by
ths working public require resolution on
a site-by-site basis and do not menita
change in the proposed NCP language.
Speciel provisions may have to be made
by the records coordinator, wmith the aid
of other site team membaers, incdjuding



reTcmL g.le Tanager to ensure that the
+8COTT 0CALI0N ChCIEN I8 CODVETIen! 1O
the pubuc and wat copying facilives are
roade svaiiabie. Using public Libranes 1o
house the record showd pramote better
availabity of the record during aco-
working hours and oz weekends. In
respotae 10 mandaung deadlines for
lead agencies to place documents Bto
the sdmurusrauve record fils. Agency
gwdance already directs record
compiiers W place docupents into the
record fje as soor as they are received
Agency pclicy additosally prescribes &
suggested umelrame lor placing
documents o the record file. EPA
belLeves that mazdatory deadlines in
the NCP would do litte to incrsass the
rate at which records are already
cozpiled The decision to place bree
copies of key documenis ip the record at
or near the site will be a site-specific
decision based op the ievel of
community icterest 1o these docuwnests.
Those wbo wish to make copias of key
documents or any document coclained
in the adminisTative record fle sbould
already have access to copying
facilites .

EPA reczived s comment requasting
that it publish a jount notics af )
availability of the sdbmnistrative record
with a sotice of avalability of Techmical
Assistancs Grants Anothgr commaent
stated that thy removal sits svaluation
and enginesnng evaluation/cost .
snalysus (EE/CA} must be inchuded in
the record for a Doa-tme-cribical . .
removal acbon. -

Publishing notice of the availablity of
the record i tandem with .
announcements of the availability of
Technical Asristance Grants (TAGe) s
8 §ood ides where TAGH are available
for & removal sction. The TAGs, ‘
however, are generelly devigned to
suppon citizen involvement in technical
issues for sites undargoing remedial

_actions. The one-yenr, 2 million
limitations on removals and the limited
number of alternatives usually revigwed
cmake Aother expense on a tecknical
advisor less beneficial than i might be
for a long-term remedial sctka. As for
placing the remeval site svahuation and
£E/CA in the adrmnistrative record,
EPA egrees that generslly such
documents would be purtof the
administrative record for the removal
actona.

Finally, EPA s making a minor change
to the language of § 300.820(a){4). EPA I8
substituting the term “decision
document” in place of action
memorandum to allow for situstions
whaere the agency’'s decision document

fcr s rezovai 6¢202 13 net fames an
scuon mersorasdum

Fingl ruie 1. The second sentences of
§§ 300.815(b). 300 820(s}{2] and
300.820(b}(2) ars revised to refect the
few isnguage on responding to
comments as follows: “The lead agency
is encoursged to consider and respond,
as appropnate. 10 sigruficant comments
tiat were submitted pnor to the public
comment penod.”

2. In § 300.820(a)(4). tbe term “decision
document” is subsuruted for “action .
memorandum.”

3. Tbe remainder of § 300.820(a) is
promulgsted as proposed.

Nama: Section 300.820(b})
Adzmuniszatrve record file for a removal
sction——tuma-critical and emergency.

Proposed nle: Section 300.820(b)
oulines stape for public participation
and sdministative record svailability
for time-critica! and emeryency removal
responses (33 FR 81818 “Documents

" incJuded in the sdministrative recard -

file sball be mads evailable for public
inspection po later than 80 days after
initiaticn ol on-site removal actmity,” at
which point notiicstion of the
availability of the record must be
published. The lead agency then. as,
appropriate. will provide & publie = .
comment period of oot less than 30 days
aa the selectan of the respanse action.

Response 0 commentx: Several
comments suggested that publie
comment requirementy uoder

req
to publish a notice of the availabllity of
the record One comment L2gusd that
requiring public notiScatice of both
record svailab{lity and of & site's
inclusion an the NPL was unnscessary

" and duplicative. Another commant

stated that the requirements for public
notification and public comment are 2ot
appropriate for dll Ume-critical removal
acticas, 8od recommended that the
administrative record be available for
review only [or thoee time-critical
remcoval actions that do require publie
notice and comment A relsted comment
stated that the requirement to publish &
notice of availability of the
admin{strative record for ol] time-critical
removal actions be sliminated in favar
of making ths record available but not
requiring an advertisament or comment
period. since some Hme-critical rensoval
actions are completad bafore & publie
commuent pariod could ba held. Others
asked that the public comment period
become mandatory, or at least :
mandatory for removal activities pot
already completed at the tims the record
is made avalable Another comment
requestad that the recard become
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WLiLa:on of On-site rEMOVE. aZtivity—
because the current &C-cay penod
prevesied the considerauon of any pre-
wOrk comments. A second comment
Supporiec the 60-cay penod. Finally, a
commester argued that it made Ltie
sense 1o make the record avaiiabie after
80 days for an emergancy response
because the op-scene coordinator {OSC)
repont containing most of the response
inforDavon isn't required to be
compieted until ons year following the
response action

In general. the public participation
requirements under § 300.A20(b) are
des:goed o preserve both the flexibulity
apd discretion requred by the lead
agescy u time~cnucal removal actap
situstions as well as EPA’s commiiment
to eacouragng public partiupauca and
to keeping an afflocted commuruty well-
informed EPA beleves the pouficaton
and comment pencds requred in
§ 300.820(b} provide for bowh Agency
ﬂuu'lbi.h'ry md‘l%:wmh public
isvoivement tory | ]
susting that "Tha jead qoncym.:.
appropnate. provide & public commaent
period of pot less than 30 days™
providaes tha lead agency nseded
flexibility whea the amergency oature of
Circumslances makes bolding a
comment period infessible.

Whils EPA belisves that it is
Decsssary Lo announce tha availability
of the administrative record for bme-
critical and amergency removal sctions
83 will &g don-time-critical scuans, EPA
believes that requiring establishment of
the adminisrative record and publistung
o potice of its availability 30 days ahar
injtiating » removal action in all cases,
instead of “no later than 80 days afiar
initiating ¢ removal action,” aa
proposed. would be somawhat
premature. It bas been EPA's axperionce
that it aften takes 80 days to stabilize o
site {Le. those activities that halp to
reduce. retard of prevent the spread of o
bazardous substancs release and halp 1o
eliminats an immediste threat). EPA
believes that the overriding task of
€meTSency responsd taams during this
critical pariod must be the undertaking
of necassary stabilizstion rather than
administrative duties. Compiling and
sdvertising the record before 2 aita has
become stabilized would divart
¢MATPROCY respanss teams bom
devoirg helr &0 attentioato s
response. EPA beliaves that such
administrative procadures are batter left
for aftar site stabilization

Public sotice requirements for
announcirg the availability of the
administrative recosd and for a uta’s
inclusion on the NPL are not duplicauve,
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s.lerent Zecis.ons Removai aci.oms co
nCl 1w 1aRe Sigce 2t sites on the
NFL thereiore. the notice reguirements
are obviously not duplicative for these
removel acuons. For remec.al sites that
are on the NPL the administrutive
record need not e established for some
time ofter listing on the NFL s0
puti.shirg & notice of the availability of
the record would be essential to make
the affected public cognizant of site
prcgress and thewr opportunity for
review of documenis inciuced 1n the
record.

Lastly. the procedures specified in
§ 300.820{b) are applicable to an
emergency removal that starts and
firishes withun 50 days. However. as
provided in § 300.820{b})(2). 4 comment
per:od s heid only where the lead
agency deems it appropnate. But
because the admirustrative record is an
avenue for public information as well as
for public comment. EPA also believes
that even if the action is completed
belore the record file is made available.
itis st:ll appropriate to make the record
svailable to the public. There is also no
inherent contadiction in the OSC report
being available one year sfter
completion of the response action while
the administrative record becomes
available 80 days after initiation of on-
site activities. Since the OSC repert is a
sunmary of the sile events and is not s
document which is considered in the
selection of response action it is not
generally included in the sdministrative
record,

Final rule: EPA is promulgating
§ 300.820(b) as propesed. except that

1. The second sentence of
§ 300.820(b)(2] is revised on responding
to public comments a2 described above.

2 Section 300.82(b)(3) is revised
consistent with § 300.820(a)(4}; the term
“action memorandum” is changed to
“dec:sion document”

Nome: Section 300 828, Record
requirements after decision document is
signed. -

FProposed rule: Section 300428 :
descnbes situations where documents
may be added to the administrative
record after the decision gocuraent is
signed Documents may be sdded to s
record in the following circumstances
When the document acddresses & portion
of the decision which the decision
document does not address or resarves
for later when the response actioa
changes and an explanstion of
significant differences or an amended
decision document is issued: when the
agency holds additional public comment
periods after the decision is signed: and
whaen the agency recaives comments -~

- e ——
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s.an.llcant miorm. o =0t
CLRI3.nec e.sewlhele :n e recorec ANICH
couid not have been submitied curing
the public comment perod which
substanually suppor the need 1o
sigrificantly alter the response act:on”
{53 FR $1518). In addition. subpart E of
the proposed NCP discusses ROD-
amendments and Explanations.of
Significant Differences. Explanatons of
Sgnificant Differences may be used for
s:gnificant changes which do not
fundamentally change the remedy. and
do not require public comment. ROD
amendmests must be used for
fundamental charges. and require a
public comment penod.

Responsa to comments: One
commenter asked that subpart { reflect
the factors consistently applied by
courts when determinung whather the
record should be supplemented.
including such critens as Agency
reliance on factors not included in the
record. an incomplete record. and strong
evidence that EPA engaged in improper
behavior or acted in bad faith. A related
comment stated that since general
pnnciples of admunistrative law apply to
administrative record restrictions and
supplementing the record. language
limiting supple=enting the record should
be deleted from the NCP. EPA belisves
that including specific tanets of
administrative law governing
supplementing of the record in the NCP
itsell is unnecessary. Thess tenets apply
to record reviaw of responss sctions
whether or pot they are included (n the
NCP. The requirements of § 300.825(¢)
do not supplant principles on
supplermenting administrative records.

Another comment recommaended that
EPA permit the record to be
supplemanted with any issue contested
by & PRP, while granting an objective
third party the ability to accept or reject
record supplements. EPA already
requires that any documents concerning
recedy selecton submitted by PRPs
within the public comsment period be
included in the record All significant

- evidenca submitted after the decision
* document is complets is already °

incluced [n the record, 30 long as it
meets the requirements of § 300.823(c),
is not included elsawhars in the record,
couwld not have been submitted during
the public comment period. and supports
the need to significantly alter the -
response action EPA believes these
criteris are resscrnable and do not
require the use of a third-party
arbitratoe, i

One commaent stated that all PRP
submissions must be placed in the .
record in order to protsct & party’s due-
procesa right 1o be beard EPA disagrees
that all PRP submissions to the lead
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rgais. The process sroviceg .a e
roles—inciuding the not:ce of
availebibity of the proposed sian g-¢ e
acministrauve record for review. the
ava:lability of all documents under:ying
e reszonse seiection decision for
review throughout the dec:sion-making
process. the opportunity to comment on
the creposed plan and all documents in
the admimistrative record file. the
requirement that the lead agency
consider and respond to all significant
PRP comments raised dunng the
comment penod. the nouce of significant
changes to the response seiection. and
the opportunity to submit. and
requirement that the lead agency
consier. any new sign:ficant
information that may substantially
support the need to significantly alter
the resporise selection even after the
selection decision—is sufficient to
satisfy due process. Moreover. the
opportunity provided for PRP and public
invelvement in response selection
exceeds the minimum public
participation requirements set forth by
the statute. Placirg a reasonable limit on
the length of time in which comments
must be submitted. and providing for
case-by-case acceptance of late  °
commects through § 300.825(c). does no.
infringe upon procedural nghts of PRPs

One commenter asked that the
permissive “may” in § 300.825(a) be
changed 30 there is 0o lead-agency
discretion over whether te add to the
administrative record documents
submitted after the remedy selection.
sod stated that sdditional publie -
comment periods as oullined in

© §300.825(b] should not be only at EPA’s

option. A related commaent stated that
the mualtiple qualifiers in § 300.825(c),
including the phrases “substantially
support the ceed” and “significantly
alter the responsse action™ (83 FR $1516),
gant EPA overly broad discretionary
powaers over what documents may be
added to the record The commaents
“substantially,” as well a3 stating that
all comments. eves those disregarded by
EPA. should be included in the record
for the purpose of judicial review. EPA
disagrees that the word “may” in either
§ J00.825(a) or § 300.82%b) is too
permissive. Section 300.225(b) of the
proposal was simply intended to clanify
the lead tgency’s implict autbority to
hold additional public comment penods,
in addition to those required under
subpart E for ROD amendmants,
whenever the lead agency decides it
would be appropriate. Because these
additdonal comment pariods ars not
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‘serrmgsive 1anguage sirzly refiects
tme .eac sgenCy 8 GuscTeuon wilh respect
te inese accitions! pubiic invoivement
opportunities. Siouiany. lead-agency
discreuon to add to the sdmunisuaive
record documents submitied afier o
cecinion document has been signed
provides the Jead agency the opuon to
g0 beyond the minunum requrements
{or public particizatiot outlined wn the
statute. [n response 10 requests to deiete
the qualifiers in § 300 &3Sic}. this
language 1s \nicntionally designed to
deline carefuliv the carcumsiances ip
which EPA must coosider comments
submitied aher the response scuob has
been selected. This standard recogruzes
CERCLA's niandate to procsed
expeditious'y lu Lapiement selected
response scnunk but Also recognizes
t=g1 there will Le certain instances ia
which significant pew informatios
warrants recongderabon of the selected
response action. Secuon J00.825(c) is
intended 10 provide a reasonable limit
on what comments EPA must review or
consider after ¢ decision Bas been mads.
Severa] commenters requesied that
PRPs not idenufied until after the close
of the public comment period should be
sllowed ap opportunity to comment 08
the record wathin 80 days of EPA’s
nouficaton of porental liability. EPA
makes significant efforts to involve PR
a1 early 1o the process as possible.
When PRPs are identified late in the
process. thay may provide EPA with |
commants st hat time. EPA will ‘
conside commants which are submitted
sfter the decsion document is signed in
accordancy with the criteria of
§ 300.828(c). This is true 8o matier whan
the PRP is 1dantified in the process. EPA
believes that the currenirule is
sulliciest for granting these late- -
identified PRPs the opportunity for
submitting late commants for the recard
One commenier stated that Dew
inforrms oo that confirms or .
subslantiates prior public comment
should be made part of the record, eves
after 8 ROD is signed EPA is aot
required by statute of regulation W
consider hese comments, although 8
lead agency may, and beguently does, -
consider post-ROD comments it
considens 10 ba significant—in which
case both the comment and the lead
agency's responsa are pant of the record.
Finally, EPA is meking & mipor changs
to § 30.828(b) oo additional public
comeent penods to clarify that, i
addition to commaents aod respcases o
comments, documents supporting the
request foe an additional commaent
period. and any decision decuments
would be placed in the administrative

FELIFT (k. MLIZT 3D S S wnat EPA
1ntengec i Wie proposai. 8 clarficsuon
13 NECesSATY (O ensure CONIiSIEDCY.
Fino! ruie EPA (3 promuigsung
§ 300825 a3 proposed except for an
addition to the last sentence of section
{b) a3 folows: “All sadditional coraments
submitted duning such cormment perods
that are responsive (o the request apd
any response 10 these commenta. slong
with documnests supporang the request
and any final decision with respect to
the issue. sball be placed in the
sdministratve record fls.”

Subport J~Use of Dispersants and
Other Chemicals
The following sections discuss
comments received on subpart | and
EPA s responses.
Ncme: Sections 300.900-300.820.
Cendrsl
Existing rule: Section 30081 described
the purpose and applicability of existing
-subpart H {now subpart /1 and § 300.82
defines the key lerms used in the
regulation. Section 300.83 provides that
EPA shall maintain a schedule of
dispersants and other chemical or
biological products that may be
authonzad for we oo oil discharges
called the "NCP Product Schedule.®
Section 300.84 sets forth the .
procedures by which an OSC may
suthorize the use of products Lsted ca
the NCP Product Schedule. Tha section
provides that an OSC, with coscurrencs
of the EPA representative to the RKT
and the concurrencs of the state(s) with
jurisdiction over the navigabls watsrs
{28 defined by the CWA) polluted by the
oil dischargs, may sutharize the use of
dispersants, surface agents,
and biclogical additives listad oc the
NCP Product Schedula
This sectian also provides that U the
OSC detarmines that the use of &
dispersant, sarface collecting agent, or
biclogical sdditive s necessary to |
prevent or substantally reduce 4 bazard
to human life, and there is InsuMcient
time to obtain the needsd concurrences,
the OSC may unilsterally authorize the
uwse of any producy, Including a product
pot ca the NCP Prodwet Schedule. In
such [nstances. the OSC must inform the
EPA RRT representative and the
affeciad states of tha use of & product as
socn as posnbis and must oblaia thelr
concurrence lor the continued use of the
ance the Uirsal to burtan lifs
subsided Thilumﬁmm lh"llu::..tm' les
delsys in potentially life- atening
situations, such as spills of highly
Nammable petrotsum products ta
barbors or sear inhabited arves,
Altbough they will not be listed on the
Schedule, this section also provides for
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a.morizauen of 'me use of s e -
376715 3C 0 ase-Dy-Case Sasis. Tae _ge
of sinxing agents is pron:dited

Sechon 300.84 expiicitly encourages
sdvance planning for the use of
c:spersanys and other themicals The
OSC is suthomzed to aoprove the use of
d:spersants and other chemicals withou!
the concurrence of the EPA
representative 1o the RRT and the
affected states if these parties have
previously approved s plan identify’ng
the products that may be used and the
parncular circumstances under which
their use is preauthorized.

Section 300.88 details the datg thet
must be submitted before & dispersant,
surface collecting agent. or biciogical
additive may be placed on the NCP
Product Schedule. Section 300.88
describes the procedures for placing o
product on the Product Scheduie and
ulso sets forth requirements des:gzed to
aveid possible misrepresentation or
musinterpreiation of the meanung of the
placement of & product on the Schedule,
including the wording of & disclaimer to
be used in product advertisements or
technical Uteratre referring 1o
placemant on the Product Schedule.

Appendix C details the methods and
types of apparstus 10 be used iz carrying
out the revised suandard dispersant
effoctvaness and squatic toxicity tests.
Appendix C also sets forh the format
reqred for summary presentation of
product test data.

Proposed rule Proposed subpant]is
very similgr to subpart H and contains
only minor revisions. Sectica numbers
and references to other sections and
subperts bave been changed where
sppropriata. Technical changes and
minoe wording changss to improve
clarity bave also beens madas.

Definitions formerly presented ia
subpart H have been moved to subpart
A, and & new definition has been added
for miscallaneous oll spill control
agunts. Accordingly, a list of data
requirements for miscellanvous spill
control agents is proposed to be added
to § 300914 The definitien for navigable
walers is as defined in 0 CFR 1101,

Seclion 300910 which addressad
“Authorization of w38.” was modified
slightly in the proposed regulation to
emphariza the impcrtancs of obtaining
conourrence for the use of dispetants
snd other chemicals from the
sppropriats stats repivsantatives to the
Regione] Response Team (RRT) and the
DOC/DOI ratursl resource trustess “as
approprista.”

Rezponse o comments—1.
Involremesnt of DOC/DO! trvatees.
Many commenters opposed the
inciusion of tha DOC/DC! trustees in
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APPENDIX M

SUBPART I OF NCP

e

Subtart l-—dsmaeratve Recard for
SeeTToNn of Rasponss ASTON

§300.000 Esabisimant o a8
2GTINATTALVE record.

(s} Cenero/ requirecment Tha lewd
ageocy shail estabiish a8 sd=unistralive
recard that coatains the documems that
form the basss for the seiec20m of &
response scuot. The ieed agency emll
compus apd mainmun the FiuISIIOVE
record (8 accordemcs wat thus subpar

(b} Admierstuave recorcs for feceral
foorlivaa. (1) U a [eders] agvncy olier
than EPA is the lesd sgency fora
fod erwd facaiity, tha federa agency shall
compue ard Taustaic the admumsTagwe
record for the seiecnon of ths respases
acson for tht Sacity i accordance
with 3 sabpart EPA may furmsh
doamnenss winch th facaral agency

shall piace i the admszsuve recard

fils @ ecxse that the edmmusoatve
record inciudes all documery that form
the bans for the suiscoon of the
resOOTIe ARSON. .

(2) EPA or the US Coxst Gusrd sball
conmnie snd maintain the sdmiustive
record whan it is the laad sgeacy fors -
{odernn] Aacdity., ,

(31 L EPA is iovelved in tha selection
of the resporse acos & ¢ federal ..
facility oa the NPL the fedessl agency

acung as the lend agency shall provda _

EPA with a copy of the index af - -
docwneats incladed (a the
sdztisisoedve recocd Sle, the RY/TS
workplan, the RUFS released for pedlie
comment. the progaced plas. anvy pablie
comments recarved on the RI/PS and
proposed plan and any other docasents
EPA may requeant o8 &

bustis.
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{cl A=y ive mecord for stute-
lec? sites (2 wote i3 the irnd agency
for s site. the state shall commie and
maintain the edminisoetve reenm for
the se.ecuion of ‘e resporme achon for
that site in sccordance with his
subpar. EPA may tequire de mmate to
piace addivonzl doc=nenn in the
admunustretve record Sle 10 eanoe that
the sdmimstretve record inchudes all
documenis which farm the basis for the
selecton of the msponse acnon The
state shall provida EPA wnth 3 copy of
the index of documents included in the
adminisgave record Da the RI/TS
workplan. e RI/FS released for public
comrment B proeposed plan any pubilis
comments recaived on the RUFS and
proposed plan, and any other documents
EPA may requast oo a case-by<case

{4} Applicability. This subpart appliss
to all resporss acons taker ucdee
ssction 106 of CERCLA or sought
secured. or orcdared admizsoanvely of
jusisally uader saction 308 of CERCLA.
as follows .

{3) Remedial actions whare the
remedial iavestigetion commencad aftar
::d promuigancs of thess eguisdoas

(2} Remowal actiocs where the action
mamoanium s rgoed aflar the
promuigstion of these regrlatoss.

{¢} For thosa response scsicas aot
inciuded in parageph (d) of this secdon,
the lead 2gency shall comply with i
sobpart te the oxiaxt practicabla

§303.508 Locmtion o e swriseulive
recerd

{2) The lasd agency shall esxblish g
docket at an ofize of the lead agescy oF
other cantrad keatlon at winch
docea s incinded in the
sdminirerative racoed Be shall be
locaind ard 2 copy of e docxDemts
{nefuded in 8 adzmmiseratve record
file shall 2lso be made svailable fow
pabdic insporian st or pear the xte 8¢
issue. maix &g provided badown

(1) Sampileg sad tresng date quality
coxtrel and quallty assarence :
documantadon. sod cham of costody
forma, 2eed not be located at of oear the:
sito 8t (550 or 3t By central location,
provided thal the lndex to the -
administredva recoed Ale indicates thy
locatiem and avaudabillty of this
informstion :



£..Sance Socuments.

3} Pobiicly avenadle technical
iitersture not generated for the site at
1asue. such as engineering textbooks.
articles bom tecan:cal journals. and
toxicological profies. eed not be
Incated at or necr the site 8t issue or at
the central location. provided tbat the
literature 13 listed 1o the wndex to the
sdrrocustrauve record file or the
literatare is cited in @ document in the
recerd.

(4: Documents included in the
conhdental portion of the
sidr:mstative record file sha!l be
fozated crly in the cenzal location

{S; The scrrunus-ative record for a
removal ecuon where the release or
threat of relesse requires that on-site
ramoval achvaties be initisted within
hours of the lead agency’s determination
that a rersoval is appropriste and on-
sile removal activities cease within 30
cavs of initistion need be available for
public ingpection caly at the ceatral
jocston. ) :

{b] Where documents are placed in
the cer.tal lozation but not in the 8le
located at or near the site, such
documents shall ba added to the file
Jucated at or near the site upos request,
except for documenty included in
paragrape (a)(4) of this section. '

{c) The lead agency may make the
sdministrative record file available to
the public in microform.

§ 30C.010 Corrtents of the sdministrative
‘record A

(a) Contents. The administrative
record file for selection of a response

action typically, but not in all cases, will

contain the following types of
docurents

(1) Documents containing factual
information. data and analyxis of the
factual information. and data that may
form a beasis for the salection of @
response action Such documents may
include verified sarepling data. quality
control and quality assurance
docuzentation. chain of custody forms,
site inspection reports. prelimminary
assessmnent and sits evaluation reports,
ATSDR healih sssessments, documsnts
supportng the lead agency's
determination of imminent and
subsiantal endangerment, public bealth
svaluations. and wchnical and
evaluations. In addition. for
oons, such docursents may
roved workplans for the

BLT

the seiection of the response action.
Such documents may inciude guidance
on conductng remedial invesugauons
and feasibility srudies. puidance on
deterzurung applicable or reievant and
Opprcpriste requirements. guidance on
nsk/exposure asscssments. enginecnng
handbooks. articles from techrucal
journals, memorands on the application
of a specific regulation to a site. and
memorands on off-site disposal
capacity;

{3) Documents received published. or
made available to the public under
§ 300818 for remedial actions. or
§ 300.820 for removal sctions. Such
documents may include notice of
availability of the sdministstive record
file. community relations pian. proposed
plan for remedial action, notices or
public comment pariods. public
comments aad information recaived by
the lead agency. and responses to
significant commentg

(4) Decision docursants. Such
documents may include sction
memorands and records of decision:

(5) Enforcament orders. Such ~ -~
documenls may inciude sdministrative
orders and consant decrees: and

{8) An index of the documents ,
included in the sdministrative record
fls. U docursents are customarily
pouped togethar, a3 with sampling data
chain of custody docxments, they ay
be listed 22 & group in he index to the
sdministrative record file, -

(b) Documents not included In the
edministrotive record file Tha lead
agency ls 8ot required to include
docunants in the administrative record
file which do not form a basis for the
selection of the rerponse action Such
documents tncluds but are pot Limited to
draft documents, internal memoranda,
and day-to~day potes of staff unless
such documents coatain information
Lbat forms the basis of selection of the
response action and the information is
pot (neluded {n any other document ia
the sdministrative record fla

{¢) Privi/eged docurrents. Privileged
documes!s shall not be inchuded in the
record 8le except a8 provided in -
panngraph (d} of this secticn or where
suck privilege 2 waived, Privileged
documents include but are not Limited to
documents subject to the attomey-client,
atlornsy work product, deltberstive
process, of other applicable privilege.

{d) Confidentia! file. U informatioma |
which forms the basis {or the selection
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oAl i b B alLS
shail be piacec =t e zitltiy avi.az.e
poruon of Lie 8CTURISITETIVE tezere T,
The confidential or priviieged documen
itself shall be pilaced in the conficgenta)
portion of the adminustrative record fie.
If information. such as confidenual
busiuness information. cannot be
summanzed in a disclosable manner.
the information shall be placed only 1n
the conflidentia] portion of the
administrative record file. Al
documents contained in the confidential
portion of the sdminusTative record file
shall be listed in the index to the Kle.

§300218 Administrative record flie for g
remedist scton,

{(a) The administrative record file for
the selection of a remedial acuon shall
be made available for public inspecton
at the commencement of the rexmedial
investigation phase. At such tme. the
lead agency shall publish in & msjor
local pewspaper of genertl circulation a
notice of the availability of the
administative record file.

{b) The lead agency shsll provide &
public comment period as spenified in
§ 300.430(1)(3) 0 that interested persons
may submit comments on the seiection
of the emedial action for inclusion in
the administrative record fils. The lead
agency s encourtged Lo corsider and
respond as appropriate to significant
comments that were submitted prior to
the public comment period A wnitten
respanse 0 significan! comments
submitied during the public comment
period shall be included in the
sdministrative record file.

{c]) The lead agency shall comply with
the public partcipaton procedures
required in § 300.430(1)(3) and shall
document such compliance in the
administrative record.

(d) Documents generated or received
afier the record of decision is signed
shall be sdded to the sdministrative
record la only a3 provided in § 300828,

§ 300228 Asrminiitretive record e for s
remcval SCUOR,

{2) If. based on the site evaluation the
lead agency determines that g removal
action is approprists and that a planning

iod of at least six months exists
g:?on on-site removal activites must be
initated:

(1) The admizistrative record Sle shall
be made svailable for public inspection
whea the engneering evaluation/cost
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analvsis {EE/CA) 13 made avasiable for
pubiic comment. At such ume. the lead
agency shail publish in a major local
newspaper of general cairculanion a
notice of the availability of the
adrunisirative record file.

(2) The iead agency shail provide 8
pubiic comment period as specilfied in
§ 300.415 so thatinterested persons may
submil comments on the seleclion of the
removal action for inclusion 1n the
administrative record file. The lead
agency 13 encouraged 10 consider and
respond. as appropnate. to significant
comments tha! were submitted pnorto
the pubiic comment penod. A wntten
response to significant comments
submitted dunng the public comment
pemod shall be included in the
admunistrative record file.

(3] The lead agency shall comply with
the public parucipation procedures of
§ 300.415(m} and shall document
compliance with § 300.415{m){3)(i}
through (iii) in the sdministrafTve record
file.

{4) Documents generated or received
after the decision document is signed
shall be added 10 the sdministrative .

record flle only as provided in § J00.828. '

(b) For all removal actions not
included in paragraph (8) of this section:

(1} Documems included in the
sdministrative record file shall be made
svailable for public izspection no later
than 60 days after initiation of on-site
removal actisnty, At such time. the ead
agency shall publish in a major local
newspaper of general circulation a
notice of availability of the
sdministrative record file.

{2) The lead agency shall as
appropriate, provide 8 public comment
penod of not less than 30 days beginning
at the time the administrative record file
is mads available to the public. The lead
sgency is encoursged to consider and
respond. as appropriate, to significant
commaents that were submitied prioe to
the public coouzent period A writtea °
response 10 significant commaents )
submitted dunng the public coenment
period shall be included in the -~
administrative record file .

{3) Documents generated or recsived
alter tha decision document is signed
shall be added to the administrauve
record file only as provided in § 300.828

§ 300828 Record requirsments aftor the
GectE=on docurnent la signed.

{a) The lead agency may add
documents to the admirustrative record
file after the decision document
selecting the resporse sction has been
sx‘ncd i&

(1) The documents concarn a portion
of a response action decision that the

decision document does not adcress or
reserves to be decided at a later cate: or

{2} An explanation of sigruficant
dillerences required by § 300 $38(c). or
an amended dec:sion document i
issued. 1n which case. the explanation of
signuficant differences or amended
decision document and all documents
that form the basis for the decision to
modify the response action shall be
added to the admurustrative record file.

(b) The lead agency may hoid
addinonal public comment periods or
extend the tme for the submission of
public comment after a decision
document has been signed on any issues
concerrung selection of the response
action Such comment shall be Limited to
the 1ssues for which the lead agency has
requested additional comment. All -
additional comments submitted during
such comment periods that are
responsive 10 the request. and any
response to these comments. along with
documents supporting the request and
any finsl decision with respect to the
issue. shall be placed in the
sdministrative record file.

{c] The lead agency is required to
consider comments submitted by .
interesied parsons after the close of the _
public comment penod only to the -
extent that the comments contain
significant information not contained
eisewhere in the administative record
file which could not have been
submitted during the public comment .
period and which substantally support
the need to significantly alter the .. .
responss action Al such comments and
any responses thereto shall be placed in

. the sdmimistrativerecord file. . . ., .

Subpeart J—Uee of Dispersents and .
Other Chemicals . . L
§ 300900 Gerwral T

{a) Section 311(c)(2){C) of the Clean
Water Act requires that EPA prepare s
schadule of dispersants and other .
chemicals, If any, that may be used in
carrying out the NCP. This subpant
makes provisions for such a schedule

{b) This subpart applies to the
navigable waters of the United Slates
snd sdfolning shorelines, the waters of
the contiguous zone. and the high sess
beyond the contiguous zone in
connecton with activities under the
Outer Continsntal Shelf Lands Act,
sctivities under the Deepwater Port Act
of 1§74 or activities that may afTect
natural resources belonging to,
appertaining to. or under the exclusive
management authority of the United
States. incdduding resources under the
Magnuson Flakery Conservetion an
Management Act of 1878 :
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(e This subpart acpiies '0 *he sec oF
ANy “Remicai agents or olner agcives
a3 defined in subpart A of ths part tmat
may be used to remove or contrpi o1}
discharges.

§300.905 NCP Product Schedule

{a) Ol Discharges. [1) EPA shal
maintain a schedule of dispersants ard
other chemical or biolog:cai products
that may be authonzed ‘or use on o1l
discharges in accordance with the
procedures set forth in § 300.910. This
schedule. called the NCP Produyct
Schedule. may be obtained from the
Emergency Response Division (0S~210).
U.S. Environmental Protection Agency.
Washington. DC 20480. The telephone
number 15 1-202-382-2190.

{2) Products may be added to the NCP
Product Schedule by the process
specified in § 300.920.

{b) Hozordous Substance Reiegses
(Reserved). .

§300.910 Aythorizaton of use.

{a) The OSC. with the concurrencs of
the EPA represeniative to the RRT and.
as appropnate. the concurrence of the
RRT representatives from the states
with junsdiction over the navigabls
watery threstened by the reiease o2
discharge. and in consultation with the
DOC and DO! natural resource trustees.
when practicable. may suthonze the use
of dispersants. surface collecting agents.
biclogical additives. or miscellaneous oil
spill control agents on the o1l discharge,
provided that the dispersants. surface
collecting agents, bislogical additives. or
miscallaneous oil spill control agents are
listed on the NCP Product Schedule..

(b} The OSC with the concurrence of
the EPA representative (o the RRT and
as appropriata, the concurence of the
RRT representatives from the states
with jurisdiction ovet the navigable
waters threatened by the releass or
dischargs. and in consultation with the.

- DOC and DOt natursl resourcs trustees.

when practicable, may authonze the use
of burning agents on a case-by-<case

© basis. .

[c) The OSC may lulﬂodu the use of

- any dispersant surfacs collecting agent

other chemical agent, burning agent
biological additive, or miscellanecus oil
spill control agent Including products
not listed on the NCP Product Schedule.
without obtaining the concurrencs of the
EPA representative to the RRT, the RRT
representatives from the states with
junsdiction over the navigable waters
threatened by the release or discharge.
when, in the judgment of the OSC, the
use of the product (s necessary o
prevent or substantially reduce a hazard
1o buran life. The OSC is to inform the



