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I. INTRODUCTION

A. Purpose and Scope of the Administrative Record

This guidance addresses the establishment of administrative
records under Section 113 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA).1 Section 113(k)(l) of CERCLA requires the
establishment of administrative records upon which the President
shall base the selection of a response action (see Appendix A for
the complete statutory language).

Chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures for
compiling and maintaining the administrative record. Chapter III
examines the various types of documents which should be included
in the administrative record. Chapter IV discusses how agencies
outside EPA are involved in establishing the record. Finally,
this guidance includes a glossary of frequently used terms and
acronyms as well as several appendices.

Although this guidance is written for use by the United
States Environmental Protection Agency (EPA), it can be adapted
for use by state and federal agencies required to establish
administrative records for the selection of CERCLA response
actions. As used in this guidance the term "lead agency" means
either EPA, a state or other federal agency, which is responsible
for compiling and maintaining the administrative record. As used
in this guidance, the term "support agency" means the agency or
agencies which furnish necessary data to the lead agency, reviews
response data and documents and provides other assistance as.
requested by the OSC or RPM. This guidance reflects the
revisions to the National Oil and Hazardous Substances Pollution
Contingency Plan (NCP) published on March 8, 1990, 55 Fed. Reg.
8859 (see Appendices L and M).

The administrative record established under Section 113(k)
of CERCLA serves two primary purposes. First, the record
contains those documents which form the basis for selection of a
response action and under Section 113 (j), judicial review of any
issue concerning the adequacy of any response action is limited
to the record. Second, Section 113(k) requires that the
administrative record act as a vehicle for public participation

1 42 U.S.C. §9613. References made to CERCLA throughout
this memorandum should be interpreted as meaning "CERCLA, as
amended by SARA."
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in selecting a response action. This guidance document discusses
procedures developed to ensure that the lead agency's
administrative records meet these twin purposes.

The administrative record is the body of documents that
"forms the basis" for the selection of a particular response at a
site. This does not mean that documents which only support a
response decision are placed in the administrative record.
Documents which are included are relevant documents that were
relied upon in selecting the response action, as well as relevant
documents that were considered but ultimately rejected (e.g.,
documents "considered or relied on").

This document uses the phrase •'considered or relied en" in
discussing which documents should be included in the
administrative record to indicate that it is EPA's general policy
to be inclusive for placing documents in the administrative
record. However, this tern does not mean that drafts or internal
documents are normally included in the administrative record.
Lead or support agency draft or internal memoranda are generally
not included in the administrative record, except in specific
circumstances (see section III.G. at page 33). Thus, the record
will include final documents generated by the lead and support
agency, as well as technical and site-specific information.
Information or comments submitted by the public or potentially
responsible parties (PRPs) during a public comment period (even
if the lead agency does not agree with the information or
comments) are also included in the administrative record (see
section III.D. at page 30).

The following principles should be applied in establishing
administrative records:

o The record should be compiled as documents relating to the
selection of the response action are generated or received
by the lead agency;

o The record should include documents that form the basis for
the decision, whether or not they support the response
selection; and

o The record should be a contemporaneous explanation of the
basis for the selection of a response action.

The effort to establish adequate administrative records
encompasses a vast array of people including: Administrate
Record Coordinators, Remedial Project Managers (RPMs), On-Scene
Coordinators (OSCs), enforcement staff, records management staff,
Regional Counsel staff, Community Relations Coordinators (CRCs),
other federal agencies, states, CERCLA contractors, and the
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public.2 T'his guidance will discuss the roles and
responsibilities of "these people and how they interact with one
another.

B. Judicial Review

Section 113(j)(l) of CERCLA provides that judicial review of
any issues concerning the adequacy of any response action shall
be limited to the administrative record.

Judicial review based on an administrative record provides
numerous benefits. Under Section 113(j) of CERCLA and general
principles of administrative law, when the trial court reviews
the response action selected, the court is limited to reviewing
the documents in the administrative record. As a result, facts
or arguments related to the response action that challenging
parties present for the first time in court will not be
considered.

Record review saves time by limiting the scope of trials,
thereby saving the lead agency's resources for cleanup rather
than litigation. Courts will not allow a party challenging a
decision to use discovery, hearings, or additional fact finding
to look beyond the lead agency's administrative record, except in
very limited circumstances. In particular, courts generally will
not permit persons challenging a response decision to depose,
examine, or cross-examine EPA, state or other federal agency
decisionmakers, staff, or contractors concerning the selection of
the response action.

Furthermore, the administrative record may be cited long
after officials responsible for the response decisions have moved
into different positions or have left the lead or support agency.
Judicial review limited to the record saves time involved in
locating former employees who may not remember the facts and
circumstances underlying decisions made at a much earlier time.

Moreover, in ruling on challenges to the response action
decision, the court will apply the highly deferential "arbitrary
and capricious" standard of review set forth in Section 113(j)(2)
of CERCLA. Under this standard, a court does not substitute its
judgment for that of the decisionmaker. The reviewing court does
not act a« an independent decisionmaker, but rather acts as a
reviewing body whose limited task is to check for arbitrary and
capricious action. Thus, the court will only overturn the
response selection decision if it can be shown on the

2 As used hereinafter in this guidance the term "public"
includes potentially responsible parties (PRPs).
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administrative record, that the decision was arbitrary and
capricious or otherwise not in accordance with the law. However,
the extent to which EPA benefits from having judicial review
limited to the record depends on the quality and completeness of
each record.

C. Publir ricipation

Section 113(k)(2) of CERCLA requires that the public have
the opportunity to participate in developing the administrative
record for response selection. Section 117 of CERCLA also
includes provisions for public participation in the remedial
action selection process. Both sections reflect a statutory
emphasis on public participation. Participation by interested
persons will ensure that the lead agency has considered the
concerns of the public, including PRPs, during the response
selection process. In addition, for purposes of administrative
and judicial review, the record will contain documents that
reflect the participation of the public and the lead agency's
consideration of the public's concerns.

If the lead agency does not provide an opportunity for
involvement of interested parties in the development of the
administrative record, persons challenging a response action may
argue that judicial review should not be limited to the record.
The lead agency must, therefore, make the information considered
or relied on in selecting a response action available to the
public, provide an appropriate opportunity for public comment on
this information, place comments and information received from
the public in the record, and reflect in the record the lead
agency's consideration of this information.

II.1 PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD

A. Administrative Record Coordinator

Each region should have an Administrative Record
Coordinator. The Record Coordinator generally has the duty of
ensuring that the administrative record files are compiled and
maintained according to Subpart I of the NCP and this guidance.4

3 42 U.S.C. 59617.

* The "administrative record file" should be distinguished
from the "administrative record." The administrative record file
refers to the documents as they are being compiled. Until a
response action decision has been selected, there is no complete
administrative record for that decision. Thus, to avoid creating
the impression that the record is complete at any time prior to
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The Record Coordinator will not be responsible for deciding which
documents are included in a record file. Those decisions should
be made by the OSC or RPM, with appropriate consultation of ORC
staff. The Record Coordinator's .duties ordinarily include:

o Developing procedures for creating record files;

o Ensuring that the public is notified that the record files
are available for,inspection;

o Ensuring that the records are available at or near the site;

o Ensuring that the records are available at the regional
office or other central location;

o Coordinating efforts to obtain the necessary documents;

o Indexing the record files;

o Updating the record files and indices on a regular basis
(e.g., quarterly);

o Ensuring availability of the record file for copying;

o Ensuring that sampling and testing data, quality control and
quality assurance documentation, and chain of custody forms
are available for public inspection, possibly at a location
other than that of the record files;

o Coordinating with ORC staff on questions of relevance and
confidentiality of documents submitted for the record files;

o Arranging for production and presentation of the record to
court when necessary for judicial review;

o Maintaining the confidential portion of the record files, if
necessary;

o Maintaining the "Compendium of CERCLA Response Selection
Guidance Documents";

o Coordinating with states and federal agencies on record
files compiled by them; and

the final selection decision, the set of documents is referred to
as the administrative record file rather than the administrative
record.
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o Notifying appropriate personnel of the timing for review of
state and federal record files.

Appendix D contains a model position description for an
Administrative Record Coordinator.

The Record Coordinator must work closely with RPMsf OSCs,
enforcement staff, records management staff, Regional Counsel
staff, community relations staff, and the Department of Justice
(DOJ) (for cases in litigation).

If the way the record was compiled and maintained is
questioned in litigation, the Record Coordinator may be called
upon to prepare an affidavit or testify about those procedures.
Therefore, the Record Coordinator should be familiar with the
procedures associated with the record, and be qualified to
fulfill the responsibilities outlined above.

B. Multiple Response Actions

In general, every decision document (e.g., Record of
Decision (ROD) or Action Memorandum) must be supported by an
administrative record. Under CERCLA, cleanups are often broken
up into distinct response actions. At a given site this may
include several removal actions, and/or remedial actions known as
operable units. For every removal action or operable unit, a
separate administrative record must be compiled.

Information relevant to more than one response decision,
such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incorporated by reference in the indexes of subsequent
record files for that site.

C. Compilation

The administrative record file should be compiled as
relevant documents on the response action are generated or
received. Thus, all documents which are clearly relevant and
non-privileged should be placed in the record file, entered into
the index, and made available to the public as soon as possible.
For exaapl*, the remedial investigation/feasibility study (RI/FS)
work plan, summaries of quality assured data, the RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

When there are questions whether particular documents should
be included in the record file, such documents can be segregated
and reviewed at regular intervals (e.g., quarterly). For
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example, draft documents or documents subject to claims of
privilege should be set aside for review by ORC and other
appropriate staff. At critical times, such as prior to the
public comment period, the issues regarding these documents
should be completely resolved and 'the documents included in the
record file, if appropriate.

The record file should be updated while it is available for
public inspection. The additional documents should be placed in
the record file and entered in the index. Any updates to the
record file should be made to all copies of the record file.

All documents considered or relied on in selecting the
response action should be in the record file when a decision
document (e.g., a record of decision) is signed. Documents
relevant to the response selection but generated or received
after the decision document is signed should be placed in a post-
decision document file and may be added to the administrative
record file in certain circumstances (see section III.N. at page
40) .

D. Index

Each administrative record file must be indexed. The index
plays a key role in enabling both lead agency staff and members
of the public to help locate and retrieve documents included in
the record file. In addition, the index can be used for public
information purposes or identifying documents located elsewhere,
such as those included in the compendium of guidance documents
(see Appendix E). The index also serves as an overview of the
history of the response action at the site.

The index also provides the lead agency with a degree of
control over documents located at or near the site. The creation
of an index will prevent persons from altering the record simply
by physically adding or removing documents from the record file.

The index should include the following information for each
document:

o Document Number?

o Document Date - date on the document?

o Document Title - one or two line identification. Identify
the actual document, not a transmittal memo or other less
relevant document. Include sufficient information so the
document cannot be confused with another (e.g., the title
"report" may be insufficient)?
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o Author - Name and affiliation;

o Recipient - Name and affiliation; and

o Document Location.

The index can be organized either by subject or in
chronological order. If documents are customarily grouped
together, as with sampling data and chain of custody documents,
they may be listed as a group in the index to the administrative
record file. Appendix C contains a model index organized by
subject. Computer databases have been helpful in generating and
updating the index.

The index should be updated when the record file is updated.
It is preferable to update the record file when documents are
received, or at least quarterly. Such updates should coincide
with the periodic updating of the record file and review of
material for which there are questions about relevance or
privilege (see section II.C. at page 6). The index .nould also
be updated before any public comment period commence:. The index
should be labeled "draft index" until all relevant aocuments are
placed in the record file. When the decision document is signed,
the draft index should be updated and labeled "index."

E. Location

E.I. General

Section 113(k)(l) of CERCLA requires that the administrative
record be available to the public "at or near the facility at
issue." Duplicates of the record file may be kept at any other
location. A copy of the record file must be located at the
regional office or other central location. Both copies of the
record file should be available for public inspection at
reasonable times (e.g., 9-4, Monday-Friday). In the case of an
emergency removal, unless requested, the record file needs to be
available for public inspection only at the central location (see
section II.F.3. at page 14).

The record file located at or near the site should be placed
in one of the information repositories which may already exist
for community relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. If
there is no existing information repository, or if the repository

5 See 40 C.F.R. §300.805.

6 40 C.F.R. §§300.805(a)(5) and (b).

8
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does not have sufficient space for the record file, any other
publicly accessible place nay be chosen to house the record
file. Whan a Superfund site is located at or near an Indian
reservation, the centrally located copy of the record file may be
located at the Indian tribal headquarters. The Community
Relations Coordinator (CRC) should be consulted on the location
of the information repository and record file.

The record file should be transmitted to the local
repository in coordination with the CRC. The CRC should make the
initial contact to establish the local repository and request
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file to the local
repository.

The record file should include an introductory cover letter
addressed to the librarian or repository manager (see Appendix
F). In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the
record to answer questions from the public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C. at page 6).

In addition to the publicly available record file, if
feasible, a master copy of the record file should be kept at the
regional office or other central location of the lead agency. To
preserve the integrity of the master copy of the record file, it
should not be accessible to the public. If not feasible to
establish a master copy, the lead agency will need to establish
an effective security system for the publicly available record
file. The master copy of the record file may be maintained in
microform to conserve storage space (see section II.J. at page
21).

E.2. Special Documents

Certain documents which are included in the record file do
not have to be maintained at or near the site or, in some cases,
at the regional office or other central location, because of the
nature of the documents and the burden associated with
maintaining such documents in multiple locations. These
documents, however, must be incorporated in the record file by
reference (e.g., in the index but not physically in the record

7 If the site is located at a federal facility which
requires security clearance, the administrative record file for
that site must be located where security clearance is not
required. The public must have free access to the record file.
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file), and the index must indicate where the documents are
publicly accessible. Where a document is listed in the index but
not located at or near the site, the lead agency must, upon
request, include the document in 'the record file at or near the
site.6 This applies to verified sampling data, chain of custody
forms, and guidance and policy documents. It does not apply to
documents in the confidential file.

Unless requested,'the following types of documents do not
have to be located in Multiple locations:

Verified Sampling Data9'

Verified sampling data do not have to be located in either
administrative record file. The sampling data nay be left in its
original storage location (e.g., Environmental Services Division
(ESD) or contract laboratory). Data summary sheets, however,
must be located in the record file. The index must list the data
summary sheets, reference the underlying verified sampling data,
and indicate where the sampling data can be found.

Chain of Custody Forms10

As with verified sampling data, chain of custody forms do
not have to be located in either administrative record file. The
chain of custody forms nay be left in the original storage
location. The index must reference the chain of custody forms
and indicate their location.

8 40 C.F.R. §300.805(b).

9 40 C.F.R. §300.805(a)(1). "Verified sampling data" are data
that have undergone the quality assurance and quality control
process. "Invalidated sampling data" have been incorrectly
gathered or analyzed and will not be part of the record file.
"Unvalidated sampling data" are data which has not yet undergone
the quality assurance and quality control process. Because it is
superseded by verified data, the unvalidated data are not generally
part of the record files. However, such data may in some cases be
relied on in selecting a response action, such as an emergency
removal where there is no time for verification. Unvalidated
sampling data which are relied on in selecting a response action
should be included in the record file.

10 40 C.F.R. §300.805(3) (1) .

10



OSWER Directive 'No. 9833.3A-1

Confidential and Privileged Documents11

When a confidential or privileged document is included in
the record file, it should be kept in a confidential portion of
the record file. The confidential file should be kept in a
locked cabinet at the regional office or other central location.
It should not be located at or near the site. The index should
identify the title and location of the document, and describe why
the lead agency considers it confidential or privileged.
Furthermore, the lead agency should summarize or redact the
document to make available, to the extent feasible, factual
information (especially if such information is not found
elsewhere in the record file and is not otherwise available to
the public). This summary or redaction should be performed as
soon as possible after the determination that a document is
privileged or confidential, and inserted in the portion of the
record file available to the public and included in the index.
See also section III.H. at page 34.

Guidance and Policy Documents12

Guidance and policy documents that are not site specific are
available in a compendium located in the regional office.
("Compendium of CERCLA Response Selection Guidance Documents,"
Office of Waste Programs Enforcement, May 1989.) This eliminates
the need for reproducing copies of frequently used documents for
each site record file. The documents in the compendium need not
be physically included in the record file, but the guidance and
policy documents considered or relied on in selecting the
response action must be listed in the record file index along
with their location and availability. See also section III.I. at
page 37 and Appendix E.

Technical Literature13

Publicly available technical literature that was not
generated for the site at issue (e.g., an engineering textbook),
does not have to be located in the regional office or other
central location or at or near the site. The document must be
clearly referenced in the index. However, technical literature
not publicly available must be physically included in the record
file at th« regional office or other central location and at or
near the site. See also section III.J. at page 38.

11 40 C.F.R. §300.805(a) (4) .

12 40 C.F.R. §300.805(a) (2) .

13 40 C.F.R. §300.805(a) (3) .

11
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F. Public Availability

F.I. General

Section 113(k) of CERCIA specifies that the administrative
record "shall be available to the public." In satisfying this
provision, the lead agency must comply with all relevant public
participation procedures outlined in Sections 113(k) and 117 of
CERCLA. The NCP (see Appendices L and M) contains additional
requirements on public availability (see also "Community
Relations in Superfund: A Handbook," October 1988 - OSWER
Directive No. 9230.0-3A; "Community Relations During Enforcement
Activities," November 3, 1988 - OSWER Directive No. 9836.0-1A).

The availability of the record file will vary depending upon
the nature of the response action. Different procedures are
outlined below for remedial and removal response actions.

In all cases, the lead agency should publish a notice of
availability of the record file when the record file is first
made available for public inspection in the vicinity of the site
at issue.14 The notice should explain the purpose of the record
file, its location and availability, and how the public may
participate in its development.

The notice should be published in a major local newspaper of
general circulation. The newspaper notices should be distributed
to persons on the community relations mailing list. These
notices should also be sent to all known PRPs if they are not
already included on the community relations mailing list. As
PRPs are discovered, the lead agency should add their names to
the community relations mailing list and mail them all the
notices sent to the other PRPs. Publication of the notice should
be coordinated with the community relations staff. A copy of the
notice of availability and list of recipients should be included
in the record file. Appendix I contains a model notice of
availability.

This public notice may be combined with other notices for
the same site, such as a notice of availability of the community
relation* information repository, if they occur at the same time.
In addition to the required newspaper notice, the public can be
informed of the availability of the record file through existing
mechanisms (e.g., general and special notice letters, Section
104 (e) information requests, and the community relations mailing
list). In addition, Headquarters will publish notices in the

u See 40 C.F.R. §300.815(a) and §§300.820(a)(1) and (b).

12
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Federal Register. They will be published quarterly and will list
sites where remedial activity is planned.

F.2. Remedial Actions

The administrative record file for a remedial action must be
available for public inspection when the remedial investigation
begins. For example, when the remedial investigation/
feasibility study (RI/FS) work plan is approved, the lead agency
must place documents relevant to the selection of the remedy
generated up to that point in the record file. Documents
generally available at that time include the preliminary
assessment (PA), the site investigation (SI), the RI work plan,
inspection reports, sampling data, and the community relations
plan. The lead agency must continue to add documents to the
record file periodically after they are generated or received
during the RI/FS process.

The record file must be publicly available both at a
regional office or other central location and at or near the site
(see section II.E. at page 8).16 In addition, the notice of
availability should be sent to persons on the community relations
mailing list, including all known PRPs.

with the completion of the RI/FS, the lead agency should
undertake the following public participation procedures:

o Prepare a proposed plan which briefly analyzes the remedial
alternatives evaluated in the detailed analysis of the RI/FS
and proposes a preferred remedial action alternative;

o Make the RI/FS report and proposed plan available in the
record files both at a regional office or other central

" location and at or near the site;

o Publish in a major local newspaper of general circulation a
notice of availability and brief analysis of the RI/FS
report and proposed plan. The notice should include the
dates for submission of public comments;

o Mail the notice or copy of the notice to all PRPs on the
community relations mailing list;

o Provide a formal comment period of not less than 30 calendar
days for submission of comments on the proposed plan. Upon

15 40 C.F.R. §300.815(a) .

16 40 C.F.R. §300.805(a).

13
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timely request the lead agency will extend the public
comment period by a minimum of 30 additional days. [Note:
The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides
practical benefits both substantively and procedurally.
Early comments may provide important information for the
selection decision, and early consideration provides the
public (and, particularly, PRPs) with additional informal
opportunities for participating in the decisionmaking
process.];

o Provide the opportunity for a public meeting(s) in the
affected area during the public comment period on the RI/FS
and proposed plan; .,

o Keep a transcript of the public meeting(s) on the RI/FS and
proposed plan held during the comment period and include a
copy of the transcript in the record file;

o Prepare a discussion (to accompany or be part of the
decision document) of any significant changes to the
proposed plan which occurred after the proposed plan was
made available for public comment which are reflected in the
ROD;

o Prepare a response to each of the significant comments
submitted during the public comment period to accompany the
ROD (see section III.D. at page 30); and

o Publish in a major local newspaper of general circulation a
notice of the availability of the ROD and make the ROD
available to the public before beginning any remedial
action, as required under Section 117(b) of CERCIA.

Comments received after signing the ROD should be placed in
a post-decision document file and may be added to the record file
in certain situations (see section III.N. at page 40).

F.3. Removal Actions

Section 113(k)(2)(A) of CERCLA requires that the EPA
establish procedures for the appropriate participation of
interested persons in the development of the administrative
record for the selection of a removal action. "Appropriate"
participation depends on the nature of the removal, as outlined
below.

17 40 C.F.R. §300.430(f) (3) (i) (C).
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Time-critical Removal Actions

A tine-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
that a period of less than six months exists before on-site
removal activities must be initiated. This category includes
emergency removal actions which are described in greater detail
below.

The administrative record file for these actions roust be
available for public inspection no later than 60 days after the
initiation of on-site removal activity. Where possible, the
record file should be made available earlier. The record file
must be available both at the regional office or other central
location and at or near the site at issue.

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on-site cleanup activities cease within 30 days (emergency
actions), the record file need only be available at the regional
office or other central location, unless it is requested that a
copy of the record file be placed at or near the site.18

For all time-critical removals, a notice of the availability
of the record file must be published in a major local newspaper
and a copy of the notice included in the record file. This
notice should be published no later than 60 days after initiation
of on-site removal activity.

A public comment period of not less than 30 days should be
held in appropriate situations. In general, a public comment
period will be considered appropriate if cleanup activity has not
been completed at the time the record file is made available to
the public and if public comments might have an impact on future
action at the site. If a public comment period is considered
appropriate, it should begin at the time the record file is made
available for public inspection. Note, however, that even if an
action is completed before the record file is available, the
record file should be made available to the public. The notice
for the public comment period may be combined with the notice of
availability of the record file if they occur at the same time.
The notic* should be mailed to all PRPs on the community

18 40 C.F.R. §300.805(b).

19 40 C.F.R. §300.415(n) (2) (i).

20 40 C.F.R. §300.415(B) (2) (ii) .
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relations-nailing list. The notice should also be sent to all
known PRPs if they are not already on the community relations
nailing list.

The lead agency must respond to all significant comments
received during the public comment period and place the comments
and the responses to them in the record file (see section III.D.
at page 30) . Whether or not the lead agency holds a public
comment period, comments received by the lead agency before the
decision document is signed and related to the selection of the
removal action must be placed in the record file. For
information, including comments, generated or received after the
decision document is signed, see section III.N. at page 40.

Non-Time-Critical Removal Actions

A non-time-critical removal action is a removal action for
which, based on the site evaluation, the lead agency determines
that a planning period of at least six months exists before on-
site removal activities must be initiated.

The administrative record file for a non-time-critical
removal action must be made available for public inspection when
the engineering evaluation/cost analysis (EE/CA) is made
available for public comment.22 The record file must be
available at the regional office or other central location and at
or near the site. A notice of the availability of the record
file must be published in a major local newspaper and a copy of
the notice included in the record file. The notice should be
published in a major local newspaper of general circulation. In
addition, Headquarters will publish these notices in the Federal
Register. They will be published quarterly and will list sites
where non-time critical removal activity is planned. The
newspaper notice should be distributed to persons on the
community relations mailing list and placed in the record file.
These notices should also be sent to all known PRPs if they are
not already on the community relations mailing list. As PRPs are
discovered, the lead agency should add their names to the
community relations mailing list and mail them all the notices
sent to the other PRPs. Publication of the notice should be
coordinated with the community relations staff. A copy of the
notice of availability should be included in the record file.
Appendix I contains a model notice of availability.

21 40 C.F.R. §300.415(m) (2) (iii) .

22 40 C.F.R. §300.415(m) (4) .
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A public comment period on the EE/CA of not less than 30
days inust be held so that interested persons may submit comments
on the response selection for the record file. Upon timely
notice, the lead agency will extend the public comment period by
a minimum of 15 days. A notice' of the public comment period
may be combined with the notice of availability of the record
file if they occur at the same time. The lead agency must
respond to all significant comments received during the public
comment period and place the comments and the responses to them
in the record file (see section III.D. at page 30),2t

The lead agency is encouraged to consider and respond to
significant comments that were submitted before the public
comment period. Considering early comments provides practical
benefits both substantively and procedurally. Early comments may
provide important information for the selection decision, and
early consideration provides the public (and, particularly, PRPs)
with additional informal opportunities for participating in the
decision making process.

Comments generated or received after the decision document
is signed should be kept in a post-decision document file. They
may be added to the record file in certain situations (see
section III.N. at page 40).

G. Maintaining the Record

Document room procedures should be established to ensure
orderly public access to the record files. In establishing
public access procedures, the security and integrity of the
record files roust be maintained at all times.

Each regional office or other central location should have a
reading area where visitors are able to review the record files.
The record file must be available during reasonable hours (e.g.,
9-4, Monday-Friday). The public reading area should include,
wherever feasible:

o Administrative record files;

o Guidance Compendium (see section III.I. at page 37);

o Access to a copier; and

o Sign-in book.

23 40 C.F .R. §300 .415(m) (4) (iii) .

24 40 C.F .R. §300.415(m) (4) (iv) .
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Controlled access to the files is accomplished by use of a
visitor sign-in book. Sign-in books help minimize instances in
which documents are lost or damaged. They also provide
documentation of the lead agency's efforts to provide public
access to the record files. Pertinent information recorded in
the book should include:

o Date of visit;

o Name;

o Affiliation;

o Address;

o Phone number;

o Site documents viewed; and

o Cost of copied materials (if applicable).

The lead agency may choose not to use sign-in books if the
books deter the public from reviewing the record files.

Since documents in the record file should be complete,
properly organized and legible, the integrity of the record file
must be maintained. If possible, storage and reading areas
should be supervised to maintain proper security. Documents
should not leave the document room or be left unattended. To the
extent feasible, the Administrative Record Coordinator should
check the order of the documents after being viewed by the public
to be certain all documents have been returned intact. The
documents in the record file should be kept secure, either in a
locked room or in locked cabinets.

The record file located at or near the site should be
handled with similar care. If possible, the record file should
be treated as a non-circulating reference; it should not leave
the local repository except under supervision. The phone number
of a record file contact should be provided to record file users
and to the manager of the local repository so that problems can
be identified and resolved. This information can be included in
an informational fact sheet accompanying the record file (see
Appendix H). In addition, the Record Coordinator should plan
periodic reviews of the local record files.

Where the site is a fund-lead or PRP-lead, EPA should retain
(in addition to the publicly available record file) a master copy
of the record file at the regional office or other central
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location, if feasible. Where a state or other federal agency is
the lead agency at a site, EPA should assure that the state or
other federal agency maintains (in addition to the publicly
available record file) a master copy of the record file. The
record files are permanent records that must be retained.

As to the local repository, the statute and regulations are
silent concerning the duration of public availability of the
record file. The lead agency's primary concern is public
participation in development of the administrative record.
Following initiation of the response action, public interest in
background information other than the Record of Decision or RI/FS
may wane. In any event, the statutory provisions for judicial
review and deadlines for filing cost recovery actions provide
useful references for keeping the record file publicly available.
See Sections 113(g) and (h) of CERCLA.

Where there is ongoing (or possible) litigation, the record
file in the regional or other central location should be
available at least until the litigation is over.

The record file continues to serve as a historical record of
the response selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable
public interest, the local repository may wish to keep the record
file available for public viewing.

H. Confidential File

In certain situations, documents in the record file may be
subject to an applicable privilege (see section III.H. at page
34). To the extent feasible, information relevant to the
response selection which is contained in a privileged document
should be summarized or redacted as to make the document
disclosable and then included in the publicly accessible portion
of the record file. The privileged document should be included
in a confidential portion of the record file.25

The Administrative Record Coordinator should maintain a
confidential portion of the record file for privileged documents.
These documents should be listed in the index to the entire
record fil« and identified as "privileged." The index should
identify the title and location of the privileged document, and
describe the basis for the asserted privilege.

The confidential portion of the record file should be stored
in locked files at the regional office or other central location

25 See 40 C.F.R. §300.810(d).
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and should not be located at or near the site. The confidential
portion of the record file should be separate from the publicly
available record file to protect against inadvertent disclosure.
Each privileged document should be stamped "confidential" at the
bottom of each page of the document. Where the material is not a
written document (such as a computer disk or cassette tape) the
jacket should be stamped "confidential." A complete list of all
materials contained in the confidential portion of the record
file should be maintained by the Record Coordinator. The Record
Coordinator should also maintain a log which will include the
time, date, document name, and will identify persons checking out
and returning materials to the confidential file.

As soon as a new record file is established, a routine
access list for the confidential file should be prepared for each
record file. When EPA is the lead agency, this routine access
list must be approved by the Waste Management Division Director
or the Environmental Services Division Director, and ORC. Once
approval is given, persons on the list will be able to access the
confidential files through the Record Coordinator. No one should
have access to the confidential files other than those identified
on the routine access list. For state or other federal agency-
lead sites, the Regions should take steps to insure that state or
other federal agencies develop routine confidential file access
list procedures.

This policy and procedure for privileged materials does not
supersede any policy and procedures established under the Freedom
of Information Act (FOIA), 5 U.S.C. §552, and EPA regulations
implementing FOIA at 40 C.F.R. Part 2. Upon receipt of requests
for the administrative record file pursuant to FOIA, if the
requester is in close proximity to the record file, the lead
agency may respond to FOIA requests by telling a requester the
location and availability of the record file. Decisions
regarding disclosures of materials under FOIA should be
coordinated among the various lead agency officials with access
to such materials.

I. Copying

Section 117(d) of CERCLA requires that each document
developed, received, published, or made available to the public
under Section 117 be made available for public inspection and
copying at or near the site. Under Section 113(k)(2)(B) of
CERCLA, these documents must also be included in the
administrative record file. Under these provisions of CERCLA,
the lead agency must ensure that documents in the record file are
available for copying, but does not bear responsibility for
copying the documents themselves. Therefore, it is preferable
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that the record file should be located in a facility which
contains a copying machine (e.g., a public library).

When the administrative record file is available at a
facility at or near the site and copying facilities are available
there, the lead agency may encourage the requester to make use of
the copying facilities at that location. If copying of the
record file located at or near the site is difficult for a
requesting party, the lead agency nay arrange for copying on
behalf of a requester at the regional or other central location.
The lead agency may ask that requesters arrange for copying by
contractors or commercial copy centers who then bill the
requester directly.

The lead agency should follow the FOIA regulations at 40
C.F.R. Part 2, in determining the appropriate charge for copying.
Copying fees should be waived for other federal agencies, EPA
contractors or grantees, and members of Congress. The EPA
currently charges $.20 a page for paper copies as provided in 40
C.F.R. Part 2. Reproduction of photographs, microfilms or
magnetic tapes, and computer printouts should be charged at the
actual cost to the lead agency.

J. Micrographics

The lead agency may make the administrative record file
available to the public in microform. Use of micrographics can
significantly reduce the space required to store administrative
record files. In addition, micrographics can simplify the tasks
of reproducing copies of the record file and transmission of the
record files to the local repositories. Any use of micrographics
should be conducted in an orderly manner consistent with records
management procedures. If using micrographics to maintain the
record files, the lead agency must provide a micrographic reader
at the regional office or other central location to ensure public
access to the record file. If a record file is located at or
near the site and micrographics are used, the lead agency must
ensure that a micrographic reader at that location is available.

Microform copies of original documents are admissable in
court if created in an organized fashion. The Business Records
as Evidence Act (28 U.S.C. §1732) specifies that copies of
records, which are made "in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself." See also
Federal Rules of Evidence 1003. Since the NCP provides for use
of microform, microform copies of administrative record documents

26 See 40 C.F.R. §300.805(C).
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that are produced in the regular course of business are likely to
be admissible in court.

The Office of Information Resources Management (OIRM) has
granted approval for the use of micrographics in establishing
administrative records (see Appendix J), Any use of
micrographics should still comply with the remaining provisions
of Chapter 6 of the EPA Records Management Manual (7/13/84).

K. Certification

A certification as to the completeness of the administrative
record must be performed when the record is filed in court.
Appendix K contains a model court certification.

When EPA is the lead agency such certification should be
signed by the Regional Administrator's designee, after
consultation with ORC. Any certification of the record should be
made by program staff and not legal staff. The region may also
choose to have the Administrative Record Coordinator certify that
the record was compiled and maintained in accordance with
applicable agency regulations and guidance. Such certification
would attest that the record was compiled in accordance with
current agency procedures and would not address the completeness
of the record file.

If a state or other federal agency is the lead agency that
agency must certify that the record was compiled and maintained
in accordance with applicable EPA regulations and guidance.
After the state or federal agency provides this certification,
the Regional Administrator's designee should certify as to the
completeness of the record, as provided in Appendix K.

III. CONTENTS OF THE ADMINISTRATIVE RECORD

A. Remedial Actions

The administrative record for selection of a remedial action
should consist of:

o documents which were considered or relied on to select the
remedial action; and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the remedial
action.

27 See 40 C.F.R. §§300.810 and 300.815.
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Below is a list of documents that are usually generated when
a remedial response action is selected. These documents should
be included in the administrative record file if they are
generated and considered or relied on in selecting the remedial
response action. Documents that demonstrate the public's
opportunity to participate in and comment on selecting the
remedial response action should also be included in the record
file. Documents not listed below, but meeting the above
criteria, should be included.

Factual Information/Data

o Preliminary Assessment (PA) report;

o Site Investigation (SI) report;

o Remedial Investigation/Feasibility Study (RI/FS) work plan;

o Amendments to the final work plan;

o Sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan;

o Sampling data: verified data during the RI/FS, or any data
collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the
remedial action. Unvalidated data should be included only
if relied on in the absence of validated data (see note 9 at
page 10);

o Chain of custody forms;

o Inspection reports;

o Data summary sheets;

o Technical studies performed for the site (e.g., a ground-
water study);

o Risk. «valuation/endangennent assessment and underlying
documentation (see section III.C. at page 29);

o Fact Bheet or summary information regarding remedial action
alternatives generated if special notice letters are issued
to PRPs at an early stage of the RI/FS (see "Interim
Guidance on Notice Letters, Negotiations, and Information
Exchange," October 19, 1987 - OSWER Directive No. 9834.1);

o RI/FS (as available for public comment and as final, if
different); and
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o Data submitted by the public, including PRPs.

Policy and Guidance

o Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, special coordination needs (e.g., dioxin),
applicable or relevant and appropriate requirements (ARARs)
(to the extent not in the RI/FS), cost effectiveness and
utilization of permanent solutions and alternative treatment
technologies;

o Guidance documents (see section III.I. at page 37); and

o Technical literature (see section III.J. at page 38).

Public Participation (Include the documents that show the public
was notified of site activity and had an opportunity to
participate in and comment on the selection of response action)

o Community relations plan;

o Newspaper articles showing general community awareness;

o Proposed plan;

o Documents sent to persons on the community relations mailing
list and associated date when such document was sent;

o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings and notices of
opportunities to comment;

o The community relations mailing list (including all known
PRPs) ;2B

o Documentation of informal public meetings: information
generated or received during meetings with the public and

28 Individual names and addresses of members of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
III.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.
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memoranda or notes summarizing significant information
submitted during such meetings;

o Public comments: complete text of all written comments
submitted (see also section III.D. at page 30);

o Transcripts of formal public meetings: including meetings
held during the public comment period on the RI/FS, proposed
plan, and any vaiver of ARARs under Section 121{d)(4) of
CERCIA;

o Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a remedial action; and

o Responses to comments from the state and other federal
agencies.

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selection of response action.
Do not include enforcement documents solely pertaining to
liability)

o Administrative orders;

o Consent decrees;

o Affidavits containing relevant factual information not
contained elsewhere in the record file;

o Notice letters to PRPs;

o Responses to notice letters;

o Section 104(e) information request letters and Section
122(e) subpoenas; and

o Responses to Section 104(e) information request letters and
Section 122(e) subpoenas.

Other Information

o Index (see section II.D. at page 7);

o Documentation of state involvement: documentation of the
request and response on ARARs, Section 121(f)(l)(G) notices
and responses, a statement of the state's position on the
proposed plan (concurrence, nonconcurrence, or no comment at
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the tine of publication), opportunity to concur in the
selected remedy and be a party to a settlement (see section
IV.A. at page 42);

o health assessments, health studies, and public health
advisories issued by the Agency for Toxic Substances and
Disease Registry (ATSDR)(see section IV.C. at page 45); and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see section IV.D. at page 45)

Decision Documents

o Record of decision (ROD): remedial action decision document
(including responsiveness summary);

o Explanations of significant differences (under Section
117(c)) and underlying information; and

o Amended ROD and underlying information.

The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

B. Removal Actions

The administrative record for selection of a removal action
should consist of:

o documents which were considered or relied on to select the
removal action; and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the removal
action, when appropriate.

Below is a list of documents that are usually generated when
a removal response action is selected. These documents should be
included in the administrative record file if they are generated
and considered or relied on when selecting the removal action.
Documents that demonstrate the public's opportunity to
participate in and comment on the removal response action should
also be included in the record file. Documents not listed below,
but meeting the above criteria, should be included.

29 See 40 C.F.R. §§300.810 and 300.820.
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Factual Information/Data

o Preliminary assessment (PA) report;

o Site evaluation (SI) report;

o EE/CA (for a non-time-critical removal action);

o Sampling plan;

o Sampling data: verified data obtained for the removal
action, or any data collected for previous actions such as
RCRA or other response actions which are considered or
relied on in selecting the removal action. Unvalidated data
should be included only if relied on in the absence of
validated data (see note 9 at page 10);

o Chain of custody forms;

o Inspection reports;

o Technical studies performed for the site (e.g., a ground
water study);

o Risk evaluation/endangerment assessment and underlying
documentation; and

o Data submitted by the public, including PRPs.

Policy and Guidance

o Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, compliance with other environmental statutes,
special coordination needs (e.g., dioxin);

o Guidance documents (see section III.I. at page 37); and

o Technical literature (see section III.J. at page 38).

Public Participation (Include the documents that show the public
was notified of site activity and had an opportunity to
participate in the response selection.)

o Community relations plan;

o Newspaper articles showing general community awareness;

o Documents sent to persons on the community relations mailing
list and associated date when such documents was sent;
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o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment;

o The community relations mailing list (including all known
PRPs) ;30

o Documentation of public meetings: information generated or
submitted during meetings with the public (including PRPs)
and memoranda or notes summarizing significant information
submitted during such meetings;

o Public comments: complete text of all written comments
submitted (see section III.D. at page 30);

o Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a removal action; and

o Responses to comments from states and other federal
agencies.

Enforcement Documents (Include if the document contains
information that was considered or relied on in selecting the
response selection or shows that the public had an opportunity to
participate in and comment on the selection of response action.
Do not include enforcement documents solely pertaining to
liability)

o Administrative orders;

o Consent decrees;

o Affidavits containing relevant factual information not
contained elsewhere in the record file;

o Notice letters to PRPs;

50 Individual names and addresses of members of the general
public which are on the community relations mailing list should
not be included in the public record file. Disclosure of such
information may result in a Privacy Act violation (see also section
III.H. at page 34) or inhibit the general public from requesting
information about the site. The lead agency should then place
individual names and addresses in the confidential portion of the
record file.

28



OSWER Directive No.-9833.3A-1

o Responses to notice letters;

o Section 104(e) information request letters and Section
122(e) subpoenas; and

o Responses to Section 104(e) information request letters and
Section 122(e) subpoenas.

if

Other Information

o Index (see section II.D, at page 7);

o Documentation of,'state involvement (see section IV.A. at
page 42);

o ATSDR health assessments, health studies, and public health
advisories (see section IV.C. at page 45); and

o Natural Resource Trustee notices and responses, findings of
fact, final reports and natural resource damage assessments
(see IV.D. at page 45).

Decision Documents

o EE/CA Approval Memorandum;

o Action Memorandum;

o Amended Action Memorandum; and

o Other documents which embody the decision for selection of a
removal action.

The administrative record serves as an overview of the
history of the site and should be understandable to the reader.
Appendix B provides a model file structure for organizing the
record file. Appendix C contains a model index.

C. Imminent and Substantial Endangerment

Undmr Section 106 of CERCLA, the EPA may find the existence
of an imtinent and substantial endangerment to the public health
or welfare or the environment because of an actual or threatened
release of a hazardous substance.

Determining the existence of an imminent and substantial
endangerment is an important component in selecting the response
action. Therefore, all documents considered or relied on in
making that determination, including any risk assessment, and its
supporting documentation, must be included in the administrative
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record fil«.31 If there is proper documentation of the
determination of an imminent and substantial endangerment in the
record file, judicial review of that determination in an action
under Section 106 of CERCLA should be limited to the
administrative record.

D. Public Comments

The administrative record file should document the public's
opportunity to be involved in selecting a response action. This
can be accomplished by including in the record file all documents
related to the opportunity to participate (e.g., notices and fact
sheets), and relevant written comments and information submitted
by the public (e.g., reports and data).

Public requests for information (e.g., Freedom of
Information Act (FOIA) requests for copies of reports), need not
be included in the record file.

The lead agency should request that substantive oral
comments (either in person or over the phone) be put in writing
by the commenter and submitted to the record file. The commenter
should be advised that the obligation to reduce the comment to
writing rests with the commenter. The lead agency, however, may
reduce it to writing where the lead agency will want to rely on
the comment.

The lead agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The lead agency's
consideration of such a comment may be in the form of a written
response, or reflected by documented actions taken after
receiving the comment, or even by changes in subsequent versions
of documents. If the lead agency prepares a written response to
a comment, the comment and response should be included in the
record file.

The lead agency may notify commenters that comments
submitted prior to a formal public comment period must be
resubmitted or specifically identified during the public comment
period in order to receive formal response by the lead agency.
Alternatively, the lead agency may notify a commenter that the
lead agency will respond to the comment in a responsiveness
summary prepared at a later date. The lead agency, however, has

31 See "Guidance on Preparing Superfund Decision Documents:
The Proposed Plan, The Record of Decision, Explanation of
Significant Differences, ROD Amendment," OSWER Directive No.
9355.3-02, June 1989.

30



OSWER Directive No. 9833.3A-1

no duty to respond to any comments received before the formal
public comment period, or to respond to comments during the
public comment period until the close of the public comment
period.

The lead agency, however, is encouraged to consider, respond
to and include in the record file significant comments that were
submitted before the public comment period. Considering early
comments provides practical benefits both substantively and
procedurally. Early comments nay provide important information
for the selection decision, and early consideration provides the
public (and, particularly, PRP's) with additional informal
opportunities for participating in the decision making process.32

All comments received by the lead agency during the formal
public comment period are to be included in the record file in
their original form, or if not feasible, an explanation should be
placed in the record file explaining why such comments were not
included. Comments received during the formal public comment
period must be addressed in the responsiveness summary (included
with the ROD in remedial response actions). The responses may be
combined by subject or other category in the record file.

Comments which are received after the formal comment period
closes and before the decision document is signed should be
included in the record file but labeled "late comment." Such
comments should be handled as post-decision information (see
section III.N. at page 40).

Comments received after the decision document is signed
should be placed in a post-decision document file. They may be
added to the record file in limited circumstances (see section
III.N. at page 40).

E. Enforcement Actions

The same procedures should be used for establishing an
administrative record whether or not a response action is
selected in the context of an enforcement action. The following
additional information, however, may assist the lead agency where
there ia enforcement activity.

E.I. Negotiation Documents

During negotiations with the lead agency, a potentially
responsible party (PRP) may produce documents and claim that they

52 See 40 C.F.R. §§300.815(b), 300.825(a)(2) and (b)(2).
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constitute confidential business information (CBI) or offers of
settlement subject to Rule 408 of the Federal Rules of Evidence.

Generally, those documents are not part of "the
administrative record for response selection unless they are
submitted by PRPs for consideration in selecting a response
action and are considered or relied on in selecting the response
action. A privileged document which was considered or relied on
in selecting the response action should be placed in the
confidential portion of the record file. Such a document should
be summarized and the summary included in the publicly accessible
portion of the record file (see section II.H. at page 19). If
the information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
record file only and listed in the index to the file.

E.2. PRP-Lead RI/FS

Where a PRP is conducting the RI/FS, the PRP must submit all
technical information on selection of the remedial action
generated during the RI/FS to the lead agency. Technical
information includes work plans, sampling data, reports, and
memoranda. The lead agency, and not the PRP, will establish and
maintain the administrative record file (see "Interim Guidance on
Potentially Responsible Party Participation in Remedial
Investigations and Feasibility Studies," May 16, 1988, OSWER
Directive No. 9835.la and "Model Administrative Order on Consent
for Remedial Investigation and Feasibility Study," January 30,
1990, OSWER Directive No. 9835.10.)

PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs cannot, however, be responsible for decisions on what
documents comprise the record file, because of, among other
things, the potential for a conflict of interest.

E.3. Administrative Orders and Consent Decrees

Final administrative orders and consent decrees issued prior
to selection of the response action (e.g., ordering a PRP to
conduct the RI/FS), should be included in the administrative
record file. Administrative orders or consent decrees issued
after the signing of the ROD or the action memorandum should not
be included in the record file, unless the consent decree or
administrative order meets the criteria for the inclusion of
post-decision documents in the record file (see section III.N. at
page 40) . Drafts of administrative orders and consent decrees
should not be included in the record file, unless the drafts
contain factual information that was considered or relied on and
is not found elsewhere in the record file.
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The issues relating to administrative records for
administrative orders and de minimis settlements are not
addressed by this guidance.

F. Excluded Documents

Certain documents should not be included in the
administrative record file because they are irrelevant to the
selection of the response action. Documents should be excluded
from the record file if they were not considered or relied on in
selecting the response action.

Material beyond the scope of the record file should be kept
in separate files maintained at the regional office or other
central location. These files need not be made publicly
available, although many of the documents in the files may be
available to the public if requested under FOIA.

Examples of documents that are irrelevant to the decision on
selecting'a response action may include Hazard Ranking System
(HRS) scoring packages, contractor work assignments, cost
documentation (as opposed to cost effectiveness information), and
National Priorities List (NPL) deletion information. If,
however, these documents contain information that is considered
or relied on in the response action selection and is not
contained elsewhere in the record file, then the documents should
be included in the record file.

Information regarding PRP liability is generally not
included in the record file for selection of the response action
except to the extent such information (typically substance
specific) is considered or relied on in selecting the response
action. Documents relating to PRP liability, however, should be
compiled and maintained in the regional office or other central
location so that they are available at the time of notice to PRPs
or referral of any litigation.

G. Draft Documents and Internal Memoranda

In general, only final documents should be included in the
administrative record file. The record file should not include
preliminary documents such as drafts and internal memoranda.
Such docu3B«nts are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memoranda prior to the selection of the
response action. The preliminary documents are, therefore, not
considered or relied on in making the response action decision.

Drafts (or portions of them) and internal memoranda should
be included, however, in three instances. First, if a draft
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document or internal memorandum is the basis for a response
decision the draft document or internal memorandum should be
placed in the record file. This-may occur if the draft contains
factual information which was relied on but is not included in a
final document, a final document does not exist, or a final
document did not exist when the response decision was made.

r

Second, if a draft document or internal memorandum is
circulated by the lead agency to other persons (e.g., the support
agency, PRPs or the general public) who then submit comments
which the decisionmaker considers or relies on when making a
response action decision, relevant portions of the draft document
or the memorandum and comments on that document should be
included in the record file.

Third, if a draft document or internal memorandum explains
or conveys decisions on the procedures for selecting the remedy
or the substantive aspects of a proposed or selected remedy
(e.g., the scope of a site investigation or the identification of
potential ARARs), the document should be placed in the record
file, even though the document was signed by a person other than
the Regional Administrator and generated long before the decision
document was signed.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or internal documents that evaluate
alternative viewpoints. Recommendations of staff to other staff
or management should also not be included in the record file,
except for those staff recommendations which ultimately embody a
final decision relevant to response selection. Drafts and
internal memoranda may also be subject to claims of privilege
(see section III.H., below).

H. Privileged Documents

Some documents in the administrative record file may be
protected from public disclosure on the basis of an applicable
privilege. Any documents which are considered or relied on in
a response action selection, but withheld from the public portion
of the record file based on privilege, must be placed in a
confidential portion of the record file (see section II.H. at
page 19).

If a document is excluded from the public portion of the
record file based on privilege, the relevant information should,
to the extent feasible, be extracted and included in the public

35 See 40 C.F.R. §300.810(c).
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record file. This can often be accomplished by deleting or
redacting the privileged information from the document.

The privileges discussed below may be asserted with respect
to documents that are considered or relied on in the selection of
a response action. The head of the office responsible for
developing the document in question should assert the privilege.
In all cases, the official asserting a privilege should consult
with ORC.

Public disclosure of a privileged document may result in
waiver of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. If the privilege is waived and
the document becomes a public document, it must be disclosed to
any requester. In light of the potential for waiver, it is
important that personnel not release potentially privileged
documents to any party without consulting with ORC.

Deliberative Process

The deliberative process privilege applies to pre-
decisional, deliberative communications that express opinions,
advice, and recommendations of staff to other staff or
management. The privilege functions to encourage the honest and
free expression of opinion, suggestions and ideas among those
formulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege," 10/3/84).

In general, if a document contains factual information
forming the basis for the selection of the response action, the
factual portion should be included in the record file.

Use of the deliberative process privilege should be balanced
with the statutory mandate of including the public in the
response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussion among government staff and
decisionmakers. Documents should not be withheld solely because
they would reveal flaws in the case or information embarrassing
to the government. Specific procedures exist for assertion of
the deliberative process privilege, which include consulting with
ORC.

Confidential Business Information (CBI)

The EPA must withhold from the public record trade secrets
and commercial and financial information that is subject to
protection under 40 C.F.R. Part 2. However, Section 104(e)(7) of
CERCLA greatly restricts the assertions of confidentiality claims
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by PRPs at CERCLA sites. The decisionmaker should attempt to
avoid using CBI in making response action decisions and can do so
in most cases by using other information instead. Where the
decisionmaker must use CBI in making its decision, 40 C.F.R. Part
2 and Section 104(e)(7) of CERCLA will apply and such information
should be placed in the confidential portion of the
administrative record file.

Attorney Work Product

This exclusion applies to documents prepared in anticipation
of possible litigation. The work product privilege covers all
documents prepared by an attorney or under an attorney's
supervision, including reports prepared by a consultant or
program employee. Litigation need not have commenced but it must
be reasonably contemplated. These documents generally relate to
enforcement or defensibility of a decision and are not considered
or relied on in selecting a response action. These documents
should not, therefore, be in the administrative record file.

Attorney-Client Communication

The attorney-client privilege applies to confidential
communications made in connection with securing or rendering
legal, advice. The privilege is limited to communications where
there was an intention to keep the information confidential.

Personal Privacy

This exemption covers information about individuals in
personnel, medical, and similar files, the disclosure of which
would constitute a clearly unwarranted invasion of personal
privacy. The records must pertain to an individual, and not a
business, to be excluded from the public portion of the
administrative record file under this exemption. Often,
information subject to the protection under the personal privacy
privilege can be redacted from the document and the redacted
version can be placed in the public portion of the record file.

State Secrets

The lead agency is authorized to exclude from public
scrutiny information which, if released, would harm national
security or interfere with the government's ability to conduct
foreign relations. This privilege could be particularly
important where the PRP is a federal agency or a contractor for a
federal agency. In the case of a federal facility cleanup, an

34 See 40 C.F.R. §300.810(d).
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Inter-Agency Agreement should spell out procedures for asserting
this privilege.

Confidential Informant

Statements obtained from witnesses who have been granted
confidentiality nay be privileged.

Information Exempted by Other Statutes ,

Information specifically exempted from disclosure by a
federal statute need not be part of the public record. The
statute in question must leave no discretion as to the
requirement that matters be withheld from the public, or it must
establish particular criteria for withholding or refer to
particular types of matters to be withheld.

I. Guidance Documents

Guidance documents, or portions of guidance documents, that
are considered or relied on in selecting a response action should
be included in the administrative record file for that response
action. Any guidance documents generated to address issues that
specifically arise at the site for which the record file is being
compiled should be physically included in the record file.
Certain guidance documents, however, do not have to be kept in
the record file. Guidance documents not generated for the
particular site for which the record is being compiled may be
kept in a compendium of guidance documents maintained at the
regional office or other central location.35

Each Region should maintain a compendium of guidance
documents which are frequently used in selecting response
actions. As with an administrative record file, the compendium
of guidance documents must be available to the public, but only
at the regional office or other central location. The record
file located at or near the site should contain an index to the
compendium of guidance documents. The Administrative Record
Coordinator should maintain and update the compendium of guidance
document*. If a guidance document maintained in the compendium
is considered or relied on when making a response action
decision, the index to the record file must list the document and
indicate it« location and availability. See also Appendix E.

If a guidance document is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the

35 See 40 C.F.R. §300.805 (a) (2)
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index to the record file. In this case, however, the index must
state that documents listed as bibliographic sources night not be
listed separately in the index.

If a guidance document which is not included in the guidance
compendium is considered or relied on in selecting the response
action, the document should be physically included in the record
file.

J. Technical Literature

Technical literature generated for the site at issue should
be physically included in the administrative record file for that
site, whether or not it is publicly available.

Similarly, technical literature not specifically generated
for the site which is not publicly available should also be
included in the site-specific record file. Such documents
include technical journals and unpublished documents that are not
available through the Library of Congress or not circulated to
technical libraries.

Publicly available technical literature not generated for
the site, however, need not be located at or near the site or at
the regional office or other central location if the documents
are referenced in the index to the record file. These
documents do not have to be physically included in the record
file, unless requested, because they are already available to the
public. Copying such documents creates a significant burden to
the lead agency and copyright laws may pose additional barriers
to such copying. Examples of publicly available technical
literature include engineering manuals, groundwater monitoring or
hydrogeology textbooks, ATSDR toxicological profiles, and
articles from technical journals.

If technical literature is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the
index to the record file. In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

Computer models and technical databases need not be
physically included in the record file but should be referenced
in the index to the record file and made available upon request.
Printouts or other documents produced from the models and
databases should be physically included in the record file if

56 See 40 C.F.R. §300. 805 (b) (3)
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such documents contain information which was considered or relied
on in selecting the response action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the record file need not be included in the record
file if they are readily available to the public. For example,
the NCP and other regulations are easily accessible since they
are published in the Federal Register and the Code of Federal
Regulations (C.F.R.).

Copies of the actual standards (statutes or regulations)
comprising federal and state ARARs should be physically included
in the record file if they are not easily accessible. Also,
other federal and state criteria, advisories, and guidance
documents pertinent to the site (e.g., what the EPA refers to as
"TBCs," or standards "to be considered"), may not be easily
accessible. If such documents are cited in an RI/FS, appendix to
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Ruleroaking Docket Information

Generally, information included in the National Priorities
List (NPL) rulemaking docket, such as the Hazard Ranking System
(MRS) scoring package and comments received on the listing, need
not be included in the record file for selection of a response
action. The NPL docket contains information relevant to the
decision to list a site, which may be irrelevant to the decision
on response action selection.

Documents in the NPL docket which contain sampling data or
other factual information which was considered or relied on in
selecting a response action should be included in the record file
if the information is not available already in the record file.
Such information may include early sampling data taken by parties
other than the lead agency or its contractors (e.g., a State).

M. RCRA Documents

If an action is taken under CERCLA at a site with a history
of Resource Conservation and Recovery Act (RCRA) activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
selection. Any relevant RCRA information, particularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCRA permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA Facility Investigation (RFI), Corrective
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Measures Studies (CMS), or responses to RCRA information
requests).

Not all pre-existing RCRA information will be considered or
relied on in selecting a CERCLA response action, but information
on types of wastes, quantity of wastes, and observations of
potential threats gathered during RCRA investigations generally
will be considered and thus should be included in the record
file.

N. Post-Decision Information

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision document
file. This file is not part of the administrative record file
and should be maintained only at the regional office or other
central location.

In general, post-decision documents should not be added to
the administrative record file. Since the record file contains
the information which was considered or relied on in selecting
the response action, documents generated or received after
selecting the response action are not relevant to that response
decision and should not be included in the record file. Such
documents may, however, be relevant to later response selection
decisions and, if so, should be included in the record file
pursuant tD Section 300.825 of the NCP.

Documents kept in the post-decision document file may be
added to the record file in the situations described below:

o Where a decision document does not address or reserves a
portion of the decision to be made at a later date.37 For
example, a decision document that does not resolve the type
of treatment technology. In such cases, the lead agency
should continue to add documents to the record file which
form the basis for the unaddressed or reserved portion of
the decision;

o Whera there is a significant change in the selected response
action. Changes that result in a significant difference
to a basic feature of the selected remedial action (e.g.,
timing, AJRARs) , with respect to scope, performance, or cost

37 40 C.F.R. §300.825(a) (1).

38 40 C.F.R. §300.825(a)(2). See 40 C.F.R. §300.435(c)(2) (i).
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may be addressed in an explanation of significant
differences. Section 117(c) of CERCLA states:

[a]fter adoption of a final remedial action plan -
(1) if any remedial action is taken, (2) if any
enforcement action under section 106 is taken, or
(3) if any settlement or consent decree under
section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant respects from the final plan, the
President or the State shall publish an
explanation of the significant differences and the
reasons such changes were made.

The record file- should include the explanation of
significant differences, underlying documentation for the
response action changes, any significant comments from the
public, and the lead agency responses to any significant
comments. A formal public comment period is not required
for an explanation of significant differences;

Where the changes are so significant that they fundamentally
alter the very nature or basis of the overall response
action. Such changes will require an amended decision
document. The Region will decide whether a change to a
response action is considered a significant or a fundamental
change for purposes of addressing the change (see Chapter 8
of "Interim Final Guidance on Preparing Superfund Decision
Documents: The Proposed Plan and Record of Decision," June
1989, OSWER Directive No. 9355.3-02).

When the decision document is amended, the amended decision
document, the underlying documentation, any significant
comments from the public, and the lead agency's responses to
any significant comments, should be included in the record
file. ROD amendments will require a formal public comment
period;

Where comments containing significant information are
submitted by interested persons after the close of the
public comment period. The lead agency must consider such
comments only to the extent that the comments contain
significant information not contained elsewhere in the
record file which could not have been submitted during the
public comment period and which substantially support the

39 40 C.F.R. §300.825(a) <2) .

40 40 C.F.R. §300.435(C) (2) (ii).
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need to significantly alter the response action.41
Documents meeting this test should be included in the record
file, along with the lead agency's responses to the
significant comments, whether or not such information
results in a change to the selected decision. In this case,
the comments and the lead agency responses to such comments,
including any supporting documents, should be included in
the record file; and

o Where the lead agency holds public comment periods after the
selection of the response action.42 The lead agency may
hold additional public comment periods or extend the time
for submission of public comment on any issue concerning
response selection. Such comment should be limited to the
issues for which the lead agency requested additional
comment. All comments responsive to the request submitted
during such comment periods, along with any public notices
of the comment period, transcripts of public meetings, and
lead agency responses to the comments, should be placed in
the record file.

IV. INVOLVEMENT OF OTHER PARTIES

A. States

A.I. State Involvement in Federal-Lead Sites

The administrative record for a federal-lead site must
reflect the state's opportunity to be involved in selecting the
response action. The record for a remedial action should include
documents that reflect at least the following state participation
or the opportunity for state participation:43

o Letter to state requesting identification of ARARs and the
final response from state identifying ARARs (and
certification from the state);

o Comments, or the opportunity to comment, on a proposed
finding or decision to select a response action not
attaining a level or standard of control at least equivalent
to a state ARAR;

41 40 C.F.R. §300.825(0).

42 40 C.F.R. §300.825(b).

43 See also Section 121 (f) of CERCLA
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o Comments, or the opportunity to comment, on the final draft
RI/FS, the proposed plan and EPA responses to the comments;

o Significant post-decision comments by the state and EPA
responses to the comments (place in the post-decision
document file for possible inclusion in the record file -
see section III.N. at page 40).

The administrative record for a removal action should
reflect any state participation, especially any state comments
and EPA responses to the comments.

The record file should only include final state comments,
unless the comments explain or convey decisions on substantive
aspects of a proposed or selected remedy (e.g., the scope of a
proposed action or the identification of potential ARARs). Any
preliminary deliberations between the state and EPA relevant to
the response selection need not be part of the record file if
superseded by documentation of the state's final position.

The governing body of an Indian tribe should be afforded the
same treatment as a state in accordance with Section 126 of
CERCLA.

A.2. Federal Involvement in State-Lead Sites

Where a state has been officially designated the lead agency
for a CERCLA site, the state must compile and maintain the
administrative record for that site in accordance with Section
113(k) of CERCLA and Section 300.800 of the NCP. Since EPA has
ultimate responsibility for both the selection of a response
action (e.g., EPA signs the ROD) and the record on which that
response action is based, EPA must participate in compiling and
maintaining the record. In such cases, EPA must assure that the
record file forms a complete basis for the selection of the
response action.

The state as lead agency must maintain the record file at a
state office (e.g., the state's central environmental agency
office) and at or near the site. At a minimum, the state as lead
agency al»o Bust transmit a copy of the index, the RI/FS work
plan, th« RI/FS released for public comment, the proposed plan,
and any public comments received on the RI/FS and the proposed
plan to the appropriate EPA Regional office.u These documents
should be transmitted to EPA as they are generated or received.
Transmittal of the index will not suffice. In addition, other
documents may be requested by EPA on a case-by-case basis.

44 See 40 C.F.R. §300.800(c).
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The Superfund Memorandum of Agreement (SMOA), or Cooperative
Agreement (CA), roust address the administrative record
requirements. The following language should be included in the
SMOA or CA where the state has been officially designated the
lead agency for a CERCLA site:

The state must compile and maintain the administrative
record upon which the selection of the [remedial,
removal] action is based. The compilation and
maintenance of the record must follow 40 C.F.R. Part
300, Subpart I and EPA guidance on the administrative
record. The administrative record must be located at
the state [environmental agency] office, and at or near
the site. In addition, the state must submit copies of
the index, the RI/FS workplan, the RI/FS released for
public comment, the proposed plan, and any public
comments received on the RI/FS and proposed plan to the
EPA Regional office, as they are added to the
administrative record file. In addition, the state
must submit other documents that are requested by EPA.
The state shall comply with Section 113 of CERCLA and
any applicable regulations. EPA may require the
retention of other documents for cost recovery
purposes.

The record file compiled by the state should reflect EPA's
participation, comments, concurrence, and disagreements at the
sane stages as are required for state involvement in a federal-
lead site. The state must place in the record file any documents
submitted by EPA for inclusion in the record file.

B.' Federal Facilities

Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
federal facilities under their jurisdiction, custody, or control
where using CERCLA authority for a response action. The record
file for a federal facility must include all documents considered
or relied on in selecting a response action, including documents
submitted by EPA on the selection of the response action. The
federal agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,
including the minimum public participation requirements in
Sections 113 and 117 of CERCLA.4'

45 See 40 C.F.R. §300.800(b).
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The federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. If,
for example, a site is a Department of Defense facility, the
record file should be housed in a location which does not require
military clearance for access. The federal agency should keep a
complete copy of the record file at a location within the federal
agency office comparable to an EPA Regional office.

At KPL sites and any other site where EPA is involved in
selecting a response action at a federal facility, EPA must
participate in compiling and maintaining the record. In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimum,
the federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for public comment, the proposed
plan, and any public comments received on the RI/FS and proposed
plan to the appropriate EPA Regional office. These documents
should be transmitted to EPA as they are generated. Transmittal
of the index will not suffice. In addition, other documents may
be requested by EPA on a case-by-case basis. Inter-Agency
Agreements (lAGs) should spell out procedures for compiling and
maintaining the record.

C. ATSDR

Participation in the selection of a response action by the
Agency for Toxic Substance and Disease Registry (ATSDR) should be
reflected in the administrative record. The record file must
include the initial and subsequent health assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in its selection of a response action.

Draft versions of the health assessment and other draft
documents upon which ATSDR comments should not be included in the
record file. If, however, EPA solicits comments from ATSDR on a
draft document such as a draft work plan or RI report, and
receives formal comments from ATSDR which EPA considers or relies
on in selecting a response action, then the document and comments
should be included in the record file.

In the event that the ATSDR health assessment and EPA's risk
assessment appear inconsistent, a document explaining the
difference should be generated and placed in the record file.

D. Natural Resources Trustees

Section 122(j)(l) of CERCLA requires that the EPA give
notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have
resulted in damages to natural resources. The administrative
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record file must include the notice to the Natural Resources
Trustee, and any subsequent final communications (e.g., a release
or final report). In addition, any factual information provided
by the Natural Resources Trustee which is considered or relied on
in selecting a response action should be included in the record
file.

In the event that,the Natural Resources Trustee's damage
assessment and EPA's risk assessment appear inconsistent, a
document explaining the difference should be generated and placed
in the record file.

V. DISCLAIMER

The policies and procedures established in this document are
intended solely for "the guidance of employees of the U.S.
Environmental Protection Agency. They are not intended and
cannot be relied upon t.o create any rights, substantive or
procedural, enforceable by any party in litigation with the
United States. EPA reserves the right to act at variance with
these policies and procedures and to change them at any time
without public notice.

VI. FURTHER INFORMATION

For further information concerning this memorandum, please
contact Gary Worthman in the Office of Waste Programs Enforcement
at FTS (202) 382-5646.
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GLOSSARY

Administrative Record: as used in this guidance, the body of
documents that were considered or relied on which form the basis
for the selection of a response action.

Administrative Record File; as used in this guidance, the
ongoing collection of documents which are anticipated to
constitute the administrative record when the selection of
response action is made.

ARAR; applicable or relevant and appropriate requirements (see
Section 121(d) of CERCLA).

ATSPR; Agency for Toxic Substance and Disease Registry*

QA; cooperative agreement (entered into with a state or local
government to transfer funds to conduct response activities).

CBJ; confidential business information.

CERCLA; Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended by the Superfund Amendments and
Reauthorization Act of 1986 (also known as Superfund).

C.F.R.; Code of Federal Regulations.

CMS; corrective measure study (RCRA corrective action document,
equivalent to an FS).

CJRC: Community Relations Coordinator.

CRP; community relations plan.

Document; as used in this guidance, includes writings, drawings,
graphs, charts, photographs, and data compilation from which
information can be obtained. It does not, however, include
physical samples.

DQ2' Depajrtaent of Justice.

EE/CA; engineering evaluation/cost analysis (removal document).

EPA: United States Environmental Protection Agency.

ES_D; Environmental Services Division.

Explanation of Significant Differences; post-ROD document
described in Section 117(c) of CERCLA.
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FQIA; Freedom of Information Act.

FSP; field sampling plan.

HR5; Hazard Ranking System.

TAG; inter-agency agreement (made with a federal agency).

Lead Aaencv; the agency that provides the OSC or RPM to plan and
implement a response action under the NCP.

NCP; National Oil and Hazardous Substances Pollution Contingency
Plan, as revised on March 8, 1990 (55 FR 8859).

NPL; National Priorities List.

OE! EPA Office of Enforcement.

OERg; EPA Office of Emergency and Remedial Response.

OIRM; EPA Office of Information Resources Management.

Operable Uni£; a discrete action that comprises an incremental
step toward comprehensively addressing site problems (see section
300.5 of the NCP).

ORC; EPA Office of Regional Counsel.

OSp; On-Scene Coordinator (project manager for a removal action)

OSWER; EPA Office of Solid Waste and Emergency Response.

QWPE; EPA Office of Waste Programs Enforcement.

PA; preliminary assessment.

PRP: potentially responsible party.

QAPP; quality assurance project plan.

RA; remedial action.

RCRA; the Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act.

RD; remedial design.

RI/FS; remedial investigation/feasibility study.
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RFA; RCRA facility assessment (RCRA document, equivalent to a
PA/SI).

FFI; RCRA facility investigation (RCRA corrective action
document, equivalent to an RI).

ROD; Record of Decision (documents the selection of a remedial
action).

RPM; remedial project manager (project manager for a remedial
action).

SAP; sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (see
CERCLA above).

Site File; the file containing all site documentation.

Si: site investigation.

SMOA;' Superfund memorandum of agreement (made with a state).

Support Agency; the agency that provides the support agency
coordinator to furnish necessary data to the lead agency, review
response data and documents, and provide other assistance as
requested by the lead agency. The support agency may also concur
on decision documents.
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AFPE.SDIX A

SECTION 113 (J) or CERCIA

REVIEW.—
• 1) LIMITATION.—In any judicial action under this Act. judi-

cial review of any issues concerning the adequacy of any re-
sponse action taken or ordered by the President shall be limit-
ed to the administrative record. Otherwise applicable princi-
pies of administrative Law shall govern whether any supple-
mental materials may be considered by the court.

(2) STAXDAAD.—la considering objections raised in any judi-
cial action under this Act. the court shall uphold the Presi-
dent's decision in selecting the response action unjesj the ob-
jecting party can demonstrate, on the administrative record,
that the decision was arbitrary and capricious or otherwise not
in accordance with law.

(3) ROOST.—If the court finds that the selection of the re-
sponse action was arbitrary and capricious or otherwise not in
accordance with law, the court shall award (A) only the re-
sponse costs or damages that are not inconsistent with the na-
tional contingency plan, and (B) such other relief as is consist-
ent with the National Contingency Plan,

(4) PTIOCZDCEXL DLB.ORS.—In reviewing alleged procedural
errors, the court may disallow costs or damages only if the
errors were so serious and related to matters of such central
relevance to the action that the action would have been signifi-
cantly changed hiH such errors not been merit.
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- SECTION 113 (KJ OF CE

; ADMINISTRATIVE RECORD A.VD P 'ARTICIP AT1ON PROCEDURES —
il) ADMINISTRATIVE RECORD.— 'The President shall establish

an administrative record upon which the President shall base
the selection of a response action. The administrative record
shall be available to the public at or near the faculty at issue.
The President also may place duplicates of the administrative
record at any other location.

1 2) PARTICIPATION PROCEDURES.—
<A) REMOVAL ACTION.— The President shall promulgate

regulations in accordance with chapter 5 of title 5 of the
United States Code establishing' procedures for the appro*
pnate participation of interested persons in the develop-
ment of the administrative record on which the President
will base the selection of removal actions and on which ju-
dicial review of removal actions will be based.

<B) REMEDIAL ACTION.— The President shall provide for
the participation of interested persons, including potential-
ly responsible parties, in the development of the
trarive record on which the President will base the selec-
tion of remedial actions and on which judicial review of re-
medial actions will be based. The procedures developed
under this sub paragraph «ha|| include, at a minimu^
each of the following:

(i) Notice to potentially affected persons and the
public which shall be accompanied by a brief analysis
of the plan and alternative plans that were consid-
ered.

(ii) A reasonable opportunity to comment and pro-
vide information regarding the plan.

(iii) An opportunity for a public meeting In the af-
fected area, in accordance with section 117(aX2) (relat-
ing to public participation).

(iv) A response to each of the significant comments,
criticisms, and new data submitted in written or oral
presentations.

(v) A statement of the basis and purpote of the se-
lected action.

For purpose* of this subparagraph, the administrative
record snail include all items developed and received
under this subparagraph and all items described in the
second sentence of section 117(d). The President 1 ha 1,1 pro-
mulgate regulations in accordance with chapter 5 of title 5
of the United State* Code to carry out the requirement! of
this subparagraph.

(O brrouM IXCOKB.— Until such regulations under sub-
paragraphs (A) and (B) are promulgated, the administra-
tive record fhf ' l consist of all items developed and re-
ceived pursuant to current procedures for selection of the
respon3e action, ind^^y procedures for the participation
of interested parties and the public. The development of aa
administrative record and the selection of response action
under this Act shall not include an adjudicatory hearinf.

(D) POTCTTUIJ.T USPONCTU PAXTEB.— The- President
shall maJce reasonable efforts to identify and notify poten-
tially responsible parties as early as powible before selec-
tion of a response action. Nothing in this paragraph shall
be construed to be a defense to liability.

51



APPENDIX B

MODEL FILE STRUCTURE

This model file structure may be used to compila an
administrative record file for a remedial action, a removal action,
or a Germination of both remedial and removal actions. If the
record documents a remedial action decision, section 2 of the fil«
will contain only those removal action documents which (a) predate
the remedial record of decision and (b) are relevant to the
selection of the remedial action. If the record documents a removal
action decision, sections 3, 4, and 5 of the file will contain only
those remedial action documents which (a) predate the removal action
r.enorandum and (b) are relevant to the selection of the removal
action. ;

Justification is unnecessary for file categories without any
documents. Those categories should be left out of the index.

A document should be* filed in only one category, even if it
falls into more than one category. It may be referenced in another
category. If necessary, additional subcategories may be developed
to accommodate documents not falling in any of the defined
subcategories. Avoid adding categories of miscellaneous documents.

The correspondence subcategory can include comments and
responses specific to the category. If the comments and responses
are general in nature or address more than one category, they may be
included in the public participation category.
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INDEX ;FIRST OOCVKENTj

1.0 SITE IDENTIFICATION

1.1 Background - RCRA and other information
1.2 Notification/Sit* Inspection Reports
1.3 Preliminary Assessment (PA) Report

1.4 Site Investigation (SI) Report

1.5 Previous Operable Unit Information

2.0 REMOVAL RESPONSE

2.1 Sampling and Analysis Plans
2.2 Sampling and Analysis Data/Chain of Custody Forms
2.3 EE/CA Approval Memorandum (for non-time-critical removals)

2.4 EE/CA

2.5 Action Memorandum

2.6 Amendments to Action Memorandum

3.0 REMEDIAL INVESTIGATION (RJ)

3.1 Sampling and Analysis Plan (SAP)
3.2 Sampling and Analysis Data/Chain of Custody Forms

3.3 work Plan
3.4 RI Reports

4.0 FEASIBILITY STUDY (PS)

4.1 ARAR Determinations
4.2 .FS Reports

4.3 Proposed Plan
4.4 Supplements and Revisions to the Proposed Plan

5.0 RECORD OF DECISION (SOD)

5.1 ROD
5.2 Amend&ants to ROD
5.3 Explanations of Significant Differences

6.0 STATE COORDINATIOM

6.1 Cooperative Agreeaents/SMOAs
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7.0 ENFORCEMENT

7.1 Enforceaent History
7.2 Endangeraent Assessments

7.3 Administrative orders

7.4 Consent Decrees

7.5 Affidavits

7.6 Documentation of Technical Discussions with PRPs on
Response Actions

7.7 Notice Letters and Responses

8.0 HEALTH ASSESSMENTS

8.1 ATSDR Health Assessments

8.2 Toxicological Profiles

9.0 NATURAL RESOURCE TRUSTEES

9.1 Notices Issued

9.2 Findings of Tact

9.3 Reports

10.0 PUBLIC PARTICIPATION

10.1 Consents and Responses

10.2 Community Relations Plan
10.3 Public Kotice(s) (Availability of the Administrative Record

File, Availability the Proposed Plan, Public Meetings)

10.4 Public Meeting Transcripts
10.5 Documentation of Other Public Meeting*
10.6 Fact Sheets and Press Releases
10.7 Responsiveness Summary
10.8 Late Coacswtnts

11.0 TECHSnCAL SOCTRCES AKD CUIDANCZ DOCUMENTS

11.1 EPA Headquarters Guidance
11.2 EPA Regional Guidance

11.3 State Guidance
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• 1.4 Tecr.r.ical Sources
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APPENDIX C

MODEL INDEX

Attached is an excerpt of the Index of documents included in
the Administrative Record for the Love Canal site. The Index lists
the documents according to the EPA file structure (category number).
The Index includes the following information fields:

DOCUMENT NUMBER.

TITLE

AUTHOR

RECIPIENT.

DATE

TYPE

CATEGORY,

indicates the first and last page nun±s«rs of
the document. Both page numbers will be the
same for one-page documents. In this
particular index, the document number
consists of a three letter site code
followed by microfilm reel and frame
numbers.

indicates the title or an enhanced
description of the document in parentheses.

indicates the author or primary originator
and the author's corporate affiliation.

indicates -the addressee or primary recipient
and the addressee's corporate affiliation.

indicates document date by nonth/day/year.
/ / means no date vas available.

indicates the document type.

indicates the EPA file structure number.

56



APPENDIX O

MODEL POSITION DESCRIPTION FOR ADMINISTRATIVE RECORD COORDINATOR

The incumbent serves as an Administrative Record Coordinator in
one of the Regional offic«» of the Environmental Protection Agency
(EPA). [Each Region may want to add an introduction to Superfund
and the Regional office her*.] The incumbent is responsible for
compiling and maintaining administrative record files for CERCLA
(Superfund) response action decisions.

Section 113 (k) of CERCLA requires the establishment of an
administrative record upon which the selection of a response action
is based. Such a record is a compilation of all documents which the
Agency considered or relied on in making its response action
decision. Judicial review of any issues concerning the adequacy of
any response action decision is limited to the administrative
record. Public participation in the development of the record is
required by lav.

Establishment of thorough and complete administrative records is
essential to EPA's Superfund prograa. Administrative records which
include public participation and withstand judicial scrutiny allow
EPA to meet its goals and objectives.

The incumbent will be responsible for compiling and maintaining
administrative records for large numbers of Superfund sites. Each
record requires coordination with many people including: Federal
staff, state and local officials, private contractors, the general
public and potentially responsible parties. Further
responsibilities include deliberations over which materials to
include in each record and requirements for dealing with privileged
materials.

MAJOR DOTIM AMP PESPOMSTftTLITIM

1. The incumbent is responsible for compiling and maintaining all
of the administrative records for selection of CERCLA response
actions for a Regional office of the EPA. The incumbent must
have complete, knowledge of all rules and procedures governing
development of the administrative record files.

2. Receives and reviews all documents submitted by the Remedial
Project X&nager (RPM) , On-Scene Coordinator (OSC) , Office of
Regional Counsel (ORC) and other appropriate staff for inclusion
in th« administrative; record files. The incumbent will
coordinate with staff responsible for deciding what documents
are included in the record and will arrange for adding documents
to the record file.
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3. Compiles the administrative record file for each CERCLA
response action. This includes logging the receipt of each
document, maintaining a central master file of documents,
redacting information from privileged documents as directed
ty ORC, maintaining any privileged portions of each record
using Agency security measures, arranging for copying of
documents in each record and transmitting the documents to
appropriate repositories.

4. Coordinates the compilation of the administrative record
files with state and federal agencies. This includes
receiving records maintained by state and federal agencies
and notifying appropriate personnel of these records for
their review.

5. Maintains and updates (monthly) an index of each
administrative record file in confonnance with Agency
guidelines.

6. Ensures public access to administrative record files. This
includes notifying the public of the availability of the
record, making the record available for public inspection,
coordinating with personnel at the facility where the record
is located, maintaining an adequate copying facility and
maintaining a log of persons reviewing documents. The
incumbent will have to respond to phone calls and visitors
wanting information on and from the record. These functions
will be coordinated with the Office of Public Affairs and
Superfund Community Relations Coordinator*.

7. Maintains the Regional Superfund Central Library of guidance
documents and technical references.

COKTROL8 OVER WORK

The incumbent works under the general supervision of the
[Hazardous Waste Branch Chief). An administrative record is
reviewed and certified for litigation by a person designated by
the Regional Administrator.
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1.0 INTRODUCTION

This manual describes ho* to use the "Compendium of CERCLA Response Selection
Gu;iar..-f Documents" fCompendium). Each U.S. Envi ronmenta l Protection Agency < E P A >
R e g i o n a l Office maintains a compendium of guidance document* f requent ly used dur ing
development and selection of response actions under the Comprehensive Environmental
Response. Compensation, and Liability Act (CERCLA).

EPA Headquarters used several sources to develop the initial Compendium. These sources
included a pamphlet titled 'Selected Technical Guidance for Superfund Projects' (OSWER
Directive 9200.7-01); the OSWER Directive System; the Superfund, Resource Conservation and
Recovery Act (RCRA). and Enforcement dockets; the Hazardous Waste Collection Database; and
any existing regional compendium!. The documents in the Compendium are referenced in
administrative records for decisions on selection of response actions.

The administrative record described here is the body of documents that form the basis for
selection.of a CERCLA response action. Establishment of the administrative record is required
by §113(k) of CERCLA. An administrative record is the compilation of documents considered or
relied on by EPA in making a decision. Documents that EPA anticipates will be included in the
administrative record when the decision on a res poos* action selection a made, are referred :o as
the 'administrative record file." Guidance documents, or portions of guidance documents, that
are considered or relied on in selecting a CERCLA response action should be part of an
administrative record file.

Certain frequently used guidance documents may b« referenced in the index to an
administrative record but not physically included in the administrative record file. The reference

should indicate the title and location of any documents included in the administrative record but
maintained in the Compendium, which is kept at a central regional location,. If a guidance

document that t* not listed in the Compendium is considered or relied on in selecting the response
action, the doccs&at must be physically included in the administrative record file. The
Compendium fe^3 reduce the burden of copying and storing multiple copies of frequently used

guidance docnraeaft.

Section 2.0 of this maaual briefly discuisw we of the Compendium by EPA personnel and

the public. Section 3.0 diKUises the Compendium's file and index structure. Documents in the

Compendium are filed in three-ring binden and listed on an index which is generated by and

(I)
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maintained on a computer database. Procedures Tor updating the Compendium are presented m

Section 4 0.

2.0 OVERVIEW OF COMPENDIUM USE

The Compendium is intended for use by two groups: EPA personnel, d u r i n g the process
of response action selection and administrative record development, and the public, for r e v i e w ;f
documents referenced in the index to an administrative record.

The user should note that although the term 'guidance* is often used in discussing the
Compendium, it does not imply that only guidance documents are included. The documents may
also be policies, memoranda, clarification!, cast studies, manuals, handbooks, reports, and other
documents used in the selection of CERCLA response actions.

2.1 USE BY EPA PERSONNEL

EPA personnel use the Compendium primarily to reference frequently used guidance
documents that may be maintained in the Compendium rather than physically included in each
administrative record filt. The index must indicate which documents are physically located in
the Compendium and must specify the location and accessibility of the Compendium. The index
should also reference only the specific document! in the Compendium that were considered or
relied on for the site for which the record is being compiled. The index should not reference the

entire Compendium.

2.2 USE BY THE PUBLIC

As with any unrestricted document included In • record, the Compendium documents are
accessible for public review. When EPA publish** a no tic* of availability of an administrative

record file, thai notice will include the location of the Compendium, The Compendium will be
available for pn£gi viewing it t central regional establishment (for example, the EPA Regional

Office), and ntioJd Of near the site for which the record is being compiled, (See Appendix A for
a list of the ktfttfott of each regional copy of the Compendium uad the name* of the Regional

Administrative Record Coordinator!.)

(2)
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3.0 STRLCTt RE OF THE COMPENDIUM
«r

Currently, the Compendium is organized into JO categories. An overview of the file
;tru.-:_r; :s presented telow. as well is a discussion of the index that identifies the documents
inc luded ;n the Compendium. This section also discusses the data elements ident if ied in the
index. The >2ata elements provide vital information on the documents included in the
Compendium and are contained in a database used to compile the Compendium and generate :he
index.

3.1 FILE STRUCTURE

The Compendium is structured according to 10 major categories that generally reflect the
various components of a response action selection under CERCLA. Table 3-1 lists the current
Compendium categories. The documents are further grouped into subcategories that indicate
their more specific nature, when applicable. For example, the remedial investigation/feasibility
study (RI/FS) section of the Compendium is broken down into more specific subcategories to
identify the wide range of RI/FS documents available. When the documents apply to multiple
categories, secondary references are provided in the Compendium index.

Each document his been assigned a unique four-digit document number. The bound
documents contained in each category are arranged numerically. When a user wants to access a
document, he or she will find the document filed according to the assigned number. The four-
digit number series assigned to each category are also listed in Table 3-1.

3.2 INDEX STRUCTURI

When aa administrative record index refers to t document contained in the Compendium,
that document is also identified ia the Compendium index. The index, contained as the first

document In th* Compendium, provides the information necessary to identify and locate the

desired documesea (For a copy of the current Compendium index, see Appendix B.)

Because la meet cases the user will know the title of the document rather thin the number
assigned, the index lisa the documents under each category in alphabetical order. An
alphabetical listing of secondary references follows the primary documents listed under each

category.

(3)
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TABLE 3-1

COMPENDIUM CATEGORIES AND NUMBER SERIES

C A T E G O R I E S N U M B E R SERIES

Index , 0000

Prc-Rcrecdiil ' 0001-0999

Remove! Aciioa tOOO-1999

Remedia l ro»eifig«tloa/ 2000-2999
Feasibility Study

Cenertl 2000-2099

RI Data Quality/Site A
Waste Assessment 2100-2199

Land Disposal Facility Technolofy 2200-2299

Other Technologies- 2300-2399

Groundwater Monitoring Jt
Protection 2400-2499

ARARj1 3000-3999

Wtttr Quality 4000-4999

Risk AJMuatat 5000-5999

Cwt AiaJyiU 6000-6999

Coomuolty Reltdou 7000-7999

it 1000-1999

9000-9999

1 Applicable or Relevant and Appropriate Requiremeno

(*>
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The Compendium index is maintained on a database using dBASE III Plus sof tware T-.:i

database contains numerous data elements that store the information d i s t i n g u i s h i n g and jrcu?'.-g
".-h Jscument into the appropriate categories. The database is cur ren t ly maintained at E?A

Main ta in ing the index in a database allows the information to be organized in d i f f e r e n t
«.ay$. For eomple. should the Region need an index that is sorted entirely in alphabetical ors-r
by title, chronologically by document date, numerically by the number assigned each document.

etc.. EPA Headquarters can generate and forward such an index. The data elements of the
Compendium database, as identified on the index, are included in Appendix B.

4.0 UPDATING THE COMPENDIUM

The Compendium is designed to allow for the periodic addition of newly developed policy
or guidance documents. Updates to the Compendium are necessary in the following cues: (1)
EPA releases relevant new guidance, policy, reports, etc.; (2) regional staff find additional
documents that should be included in the Compendium; and (3) existing documents are revised or
superseded. EPA Headquarters will continue to monitor the information sources used to develop
the initial Compendium for new or revised documents that may qualify for inclusion in the

Compendium.

Guidance documents identified for addition to the Compendium will be reviewed and
relevant information will be entered into the existing database. After the database is updated, a
new index will be generated and sent to each Regional Office. This new index will replace any

previous indices. Hard copies of the additional documents will be sent to each region for,

inclusion in the Compendium. The revised index will indicate the category for each new

document.

4.1 REGIONAL IN?UT

Partic»iarf&v*d ia t&4 r*spons4 action selection process, as well as Administrative Record

Coordinator*, a*y flad documents that axe frequently included in administrative records but are

not referenced ia dM Compendium. In such case* it may t* desirable to include the documents
in the Compendium as part of the updating process. However, since the Compendium is designed
to be nationally applicable, only documents used frequently in different regions will be included.

Any region-specific document should b« maintained ia separate regional files and not ia the

Compendium.

(5)
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4.2 KEEPING THE COMPENDIUM CURRENT

Cr.-s a document is included in :he Compendium, it wil l remain in the C;rr.?er.ilum -.3
m a i n t a i n the integri ty of any record that refers to it. However, documents contained m the
Compendium may te revised in the future to reflect changes, for example, changes in policy.
technology, or law. The most current version of these documents will be added to the

Compendium, as appropriate, so that they will be available for the administrative record process

Although no document included in the Compendium will ever be replaced or removed
once an administrative record index refers to it, those document! that are superseded will be

Hagged and identified on a separate index (superseded index) attached to the Compendium's mam

index. The superseded index will also identify the corresponding revised version added to the

Compendium to indicate the new document that should be used.

Response action selections frequently rely oa technical data generated at Superfund sites

across the country. Such data is often maintained oa national databases. Depending on their use

and availability, certain of these databases may be included in the Compendium. For example,

the Public Health Risk Evaluat ion Database (PHRED) is part of the Compendium. PHRED is

stored oo two floppy diskettes that are regularly updated as additional information becomes

available. Whenever updated PHRED diskettes are generated, they will be added to the

Compendium. Those diskettes that were previously included will also remain in the Compendium

and win be identified oo the superseded index.

(6)
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(APPENDIX A)

REGIONAL COMPENDIUM LOCATIONS AND ADMINISTRATIVE RECORD COORDINATORS

Reaioq

I

II

III

IV

Address

90 Canal Street
Boston, HA 02203

€0 Westview Street *
Lexington, MA 02173

26 Federal Plaza
New York, NY 10278

Woodbridge Avenue *
Raritan Depot - Bldg 10
Edison, NJ 08837

841 Chestnut Street
Philadelphia, PA 19107

345 Courtland Street, N.E.
Atlanta, GA 30365

230 South Dearborn Street
Chicago, IL 60604

1445 Ross Avenue
12th Floor, Suite 1200
Dallas, TX 75270

Coordinator/PH *
1. Remedial
2. Removal

1. Brenda Haslett
(617)573-1759
FTS 833-1759

2. Fam Bruno
(617)860-4309

1. Jenny Delcinento
(212)264-8676
FTS 264-8676

2. Norman Vogelsang
(201)321-6657
FTS 340-6657

1. Margaret Leva
(215)597-3037
FTS 597-3037

2. Joan Henry
(215)597-2711
FTS 597-2711

1. Debbie Jourdan
(404)347-2930
FTS 257-2930

2. Same

1. Jamie Bell
FTS 353-7446

2. Jan Pfundheller
FTS'353-7626

VI 1445 Ross Avenue 1. Karen Witten
(214)655-6720
FTS 255-6720

2. Joann Woods
(214)655-2270
FTS 255-2270

* The Compendium was initially distributed to remedial
Administrative Record Coordinators only. Copies may be
located at this address.
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Region

VII

VIII

IX

Address

726 Minnesota Avenue
Kansas City, KS 66101

25 Funston Road *
Kansas City, KS 66115

999 18th Street
Suite 500
Denver, CO 80202

215 Fremont Street
San Francisco, CA 94105

1200 Sixth Avenue
Seattle , WA 98101

Coordinator/PH *
1. Remedial
2. Removal

1. Barry Thierer
FTS 276-7052

2. Helen Bennett
(913)236-3881
FTS 757-3881

1. Carole Macy
FTS 330-1281

2. Tina Ardenus
FTS 330-7039

1. Tom Mix
FTS 484-1960
Don Briggs
FTS 556-6637

2. Holly Hadlock
(415)768-1354

1. Lynn Williams
(206)442-2121
FTS 399-2121

2. Same

The Compendium was initially distributed to remedial
Administrative Record Coordinators only. Copies may not be
located at this address.
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TABLE OF CONTENTS

Pre-Remedul OOOI-OOO: ;

Removal Action 1000- 1008 :

RI, FS - General 1000-2012 :

RI, FS - RI Dm Quality/Site & Waste Assessment 2100-2119 2

Rl/FS - Land Disposal Facility Technology 2200-2212 4

RI/FS - Other Technologies 2300-2320 5

RI/FS - Ground-Water Monitoring & Protectioa 2400-240g 7

ARARi 3000-3005 S

Water Quality 4000-4003 9

Risk Assessment 5000-5015 9

Cost Analysis 6000-6001 11

Community Relation! 7000-7000 11

Enforcement 8000-8001 12

Selection of IUae*r/Decition Documents 9000-9001 12

Data Element Definitions

List of Orginizationai Abbrcviationi ud Acronyms Identified in the Index

'"Die range for each number series identified represents the numbers auigned to those documents
current ly in the Compendium.

70



i ;
M *

1 2 * X *I ! !

I

i
s

s s

I
S

2 *
3

3 8

* « :
^ 5 s

111
• * <
i ! *

e
K

e

if

• 9 i

!

i
: »

; i ? 5
i > ; 1
i * IS

? » 5 S i -
5 i f i l *
« * I ! 3 *

-5 = - - • z

II 1 II I I

I I
i !* «
* s!t
r I i 1

i i
* '
I

ii
• *
I I

I:
S!
5 !• •

urn• • ?• ; i
• 2 1

1

8
$

* 8
'

c

! ; MI*.-i tiMH
5 J illllM* i v i 4 ^ X J | Z « » V
O i o S j f i
§Ui iiiilii

II i ii i !
71

S " ' !

s « • «in i
!•? !
s = f ?
S i S ;

il I
i!.i
X » » »
• ? M
I 5 * »
5 , * !

Hi!
§ i -1

H 3 . 5 -

Ml !s « 5 « Iij ji! I!
I l l i



S !
1 I I i
f * * m

t i t
» a *
I I I \ I

ii

•s
S

st 1 i
s s z
I J *1 1 *
- -

• i

1

I

5
3 5

*
5

a

8

2 2

h

1 I 1

1 I
1 i

3
?

t « s s

! fill

i !
Ill 1

i

ll

« s

5 S §5

i i h

I

1

1 I
i 3

K
a :
S I5 i
If
I If

iii » i
|!s
l!

9
8

!

: : a a a• • ~ • *
! lisi

hi1 1
i s?5 '!i i\

- a » ?«• o 2 -

I I I !

I i i ii

s
ff

- i i
5 I § - -
• \ > * "2 i s « i• * • « *

i iiii

£ I!

HI
Mi
111

|i!
i I Iif;
n

I
t
i

M

k
J
IW

IM
*
 *

IA
M

-M
«

IS
 
• 

«
l 

O
K

I*
 (

W
tl
ll
V

I I I

2 ?

I 1

8

1

£ Kmi

i !
| i

I i
5
«M

X

ii
t
I i
i!



: t s • si < « < t
*• * a • •

11!! I

5
f

4

z s
z 3

5 » ii n- =
l l
i:X s
; *

^

I

3
2

8 t t

a 5 .

S
: 5

'! !« s

I \
8 S

f i i
S *8 **

*»i i
<•

Ml

S

§

*

|

1

i
M

1

*
3

I
«

S
«

*

a
u

5

i
s

im

e

5

!
4

!;
;i

I Z *

ill
ti
i
if

i
5 ; s
f l
i
i

!
m

i

s
i
•§
5

i
r
M
i

1»

8
I
;
i

i
5
i

1
«

9
I
3
t
•

!
•*

\
i
t
!«

8
i
f
i
i
ti
9
S
C

4
M

6 S

8
e •

«
I

si
s

8

§ UH
II*• ^ i* ** ** ^* ^ ^

"M n Mil!
tli

s * * * *:> . • •« * M
9 3 9 9 9

§ I i

8

*

I I !

si!?!!
m

s

i t* e

1

§ 9

ji
!]•!. . a •

i *
] |
a |
\ l \
s

: i i
i !
! | !
•m
l!

s
•I

I

„ * 1!«9 f !!
h D

15

73



f
M

* fc, • • W

I I I i

3
i

9 5

J
s

S

i
I

f I
«•

I

!!ii!iiii
i T r

I;

f

I
x g

i ! I
s
S

5
«*.

!

j

I

* £

:

I f f

$ I » s

i i i I

I S

' < i !«a * : - *

^:!!!:-J!
i H UI i I

S ! • 5
l

§
i

\
1 I I

"
*
* J I~ fl * I f

•,? s S
2 ! j

I
5

5 3 a ]

|| ! I I III
-•1 = 1 • I 111
• • • * » * * * "

5 * 8 I i i



4 I

! S

8 IS

• z
i 5

. 1 * 2
£ S 2 a

2 7 7 2 3
i 5 a r ;

i

I

$ I
5

! i

m m m

If!

J

i
a

V
U

M
. 

f M
CU

O
ta

*
*

 I
M

U
S

K
M

IM
I

U
M

 
M

»
O

IU

M
il

l
H

»

H
;? ; ; «
i! ! i i
Mi !i * a a

a 0

ii

ia 1 S 5!ifi
*» ** *• *» *»

8 I i ! S

I
i

! I !i
Hii.li
f

e

i
i

(M
il
l

^ Iif iB! 5
I = iI I a i

ill!

ca
ut

ci
K

H

In i
a c 8 :

M
V

I
•c

lM

75



i
i
*

w*

3
J

I
s

I

§

1

s

1

I £

* 3
Si

i
c

I
1 is* = " I

« • -

if

i i; ,- js
i i :i
9 9 1 $* * • * <* B

II" * ! "
l ° l - t

lllfiilniili

it

I

3 s

!

§

S
I

t
i

I

:

i

i

9

f

H iH t
S 8

1 I

1 9 9
! 5

f B B

i! !
9 0. 0

i: !! s
5i 5|
! §! I

5 i l Hi

t ! s

Ji:
:{!:•
hsl j

i» s«« «

ci » s

f ill

2 =

i i f

I

f

i

B
$
§
9

§
|
«j

9
«

a

I

s

i

i §

I I
2

i
s

*t

! i

i!
i *

!!
i S
* s

S

•

i\

76



i

I
f i l l
? 5 « *

i I
* a

I !
*

i I

X

5

i
1

i
i

l

| J ! ! I I ?

«* 9
S

1
'I ;f

i :<li ,;•!s liihnn
! i i ? ! § !
I I I I ! i !
i ' '
I '•'1 9 I i ' !
Hi! i M iSag 3 a 8 *

3
i I-

! i\ \

i ! l 9 s i H il

* *
| I
I X <
. i !

m
Hi

t *
I 1

i I
h
i

\ -3
i 'c a

! i
! '
s
i

!

I hi
s s

• 69
~ a a
S 5 5
f ea

§
a H

ii !
ft !

! i

. i'
i ij!
i I I-* *

ifiiUi
S 2 S X

i i! !
77



I

i
2

5 i

I
s
S

« : t
% • 4
a * t

! I I

I I I

?

i

! !
• u

?M :
i* i i
I I I

§ 9

1 3
S 8

>
*a
5

-

1

2 i
M M

I 1

«
**
i
X «••

i!* s
9 i
• •
2 5

S|

2 2*

I P

i i ;
3t M M

I I I

a
•
£
j

\

I

v x
1 s

1 *

= 5

2 * !

i ! i

»

jy

*
1

&•
1
«
i

s

i

i
5

T
s
>

a

i I
» a
! i; «
s *

i f
J

I!'

*

1

•̂

t

!

I f ! i
•f

I f

m
" 9 •
2 * 1

!?
M
ii

- s -
• i» «

i! ill !
! !

i 5 s i s
I !.!s ? IS
S

>
»

I I

!!

i
I1 ii in

» III C 1a ? I I ~

I

8 2 I

iilf! !i
ill i U

a « 5 8 3 $ s5 i

8 i

5 i 1 § < |2* h i !
s t s a s z

ii i i ! i

m
S S

S 3

B I
I 1

5
e

!

78



s

0

s
z !

li
i;

: i ^

Nlf!

1 1 1 1 1 1

v

1

\ \

i

3
3 S

'.I
s B 9

i l li i
i i

1

I I

tl
M

.

• * a8 S3I 51
8 8 »

H

IM
 f

tI
M

M
m l

a •»
s ss

s* s 6 S g f
5 9 a • 5 I
g » « ; 8

3 I = 5

1 11 S

I M S !5 5 ! 5 3

t i l l
79



i

»

I
I
5 I I l I I

|

I

I!

i!
ii

i I

i!si

2 1 «

80



I I

2
*

t i* *
I !

*
5

T .; c
I ..

!I
! 5

ii
IIIM -
is!= • a

il

3

£
S *

!

S

s s
ii 5$

•
c

I
1
i
5

h
j •
SB
s

J

1 I
2 i

n * =
II ! I

!!!i
;i|
* 3 *;i»

c

i
!i

i :i;i ij* * » 9 • § '

i Mi|Iii!li
I S " « j S JB

! i

I

* § *
1 ii

s
i

! ! !

i
8 i - ts s i!

s s s s g a

Ii I 3 . I

81

Is
II

5

9

i

ii

i
i

I
i

s
!

i

H
1 *



81

: ? ;
; 1 I
: xz

i n

^

i
5

5

1 »

i * |!
i
S

5 »?l

i ^6 • •
B " "
• • •f ; : I 5

f \' •«
5 .. II5 • ** ̂a si

S

t i
S t

ill3 I |
•r • *

I 8 3
?5 =

11
! Hi2 1 1 i i

— « 9 * »
3 9 * * *
5 2 s s

si - H

£
*
1

s •

11

"i
f
sii• •

i •l!
ii
**• ^= *

\l
il9 "

1 l» !!
' I1
f <i
I H
! i
i X 1
1 as

. Ii
82



DATA ELEMENT PEPISTTTOVC

The data elements of the Compendium database, as identified on the index, are sho-*n
telow:

DATA ELEMENT

Doc No

Vol

Tltlt

Date

Author*

Status

Pafts

Tier

AtUcbaetti

DEFINITION

Unique four-digit number assigned to a document included
in the Compendium according to category.

Volume number of the binder in which the hard copy of
the document is contained.

Title of the document. Secondary Rcfercoce is identified
following the title when a document relates to more than
one category. The document itself is filed under the
number series assigned to its primary category.

The date the document was published by or released from
the issuing office or entity.

Authors) and aff)liation(s). Also includes identification of
the EPA Project Officer and issuing office, where
applicable.

Indicates the status of a document, either draft or final
version.

Toul number of printed pages of the document, including
any attachments.

Tier 1 or Tier 2. Tier 1 documents are the core documents
of the Compendium as listed in the punphJet titled
"Selected TechnicaJ Guidaac* for Suptrfuad Projects,'
compiled by OERJL Tier 2 documents are ail other
documents included in the Compendium.

Attachments to i document by complete or abbreviated
title.
EPA report or OSW1R Directive System numbers, where
applicable.
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LlSTOFORCASTTATtQNAL ABBREVIATIONS ASP ACRONYM* tPrsTIFTED fv THr i s n r >

Agency for Toxic Substances and Disease Registry

Center for Environmental Research Information

Contract Laboratory Program

US, Corps of Engineers

Exposure Assessment Research Division

Environmental Criteria and Assessment Office

Environmental Monitoring Systems Laboratory

Emergency Response Division

Environmental Research Laboratory

Hazardous Response Support Division

Hazardous Site Control Division

hazardous Site EvaJuation Division

Hazardous Waste Engineering Research Laboratory

Municipal Environmental Research Laboratory

Office of Environmental Engineering and Technology

Office of Emergency and Remedial Reiponse

Office of HeaJth Effects Atmiment

Office of Re*«arc£ aad Development

Office of Solid Vat*

Office of Solid Wi«» aad Emergency Response

Office of Wa*» frotrunj Enforcement

Policy AnaJyiLs Staff

Waterways Experiment Station

Minigement Division

ATSDR

CERI

CLP

COE

EARD
ECAO

EMSL

ERD

ERL

HRSD

HSCD

HSEO

HWERL

MERL

OEET

OERR

OKEA

ORO

OSW

OSWER

OWPE

PAS

WES

WMD



APPENDIX P

MODEL TRANSMITTAL COVER LZTTER

of Contact]
;Address]

Dear [Name of Contact]:

The U.S. environmental Protection Agency is required by lav to
establish administrative records "at or near a facility at issue."
This administrative record consists of information upon which the
Agency bases its selection of response action for a particular
Superfund site.

By providing the public with greater access to these records, it
is our hope that they will be better equipped to comment
constructively on site activities and to understand the issues
relating to the selection of the response action at the site.

We appreciate having the [Name of local repository] as the
designated administrative record facility for the [Name of site]
Superfund site. The enclosed record files, along with any future
documents relating to technical activities at the site should be
placed in the [Name of local repository] and be available for public
review. The record files should be treated as a non-circulating
reference - it should not be removed from your facility.

Also enclosed is a fact sheet to assist you and your staff in
answering questions posed by the public concerning administrative
records for selection of response actions at Superfund sites.
Please feel free to distribute this guide to the public.

To ensure the receipt of the administrative record file, I would
appreciate your completion of the attached Document Transmittal
Acknowledgment fora. Please return this for* in the enclosed self-
addressed, stamped envelope.

>•
Again, I would like to thank you for your cooperation with the

U.S. EPA in serving as a Field Repository. If you have any
questions or conents, please contact [Name of EPA contact] at
[Phone No.).

Sincerely,

[Name]
Administrative Record Coordinator
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APPENDIX C

MODEL DOCUMENT TRANSMITTAJL ACKNOWLEDGKEXT

Fro*: [Regional Office Address]

To: [Field Repository Address]

I acknowledge that I have received the following documents from the
U.S. EPA Region Office, pertaining to (Site Kaae] Superfund
site.

Administrative Record Kaae - r, [Site Kaael

Adainistrative Record Docuaent Nuaber» -

Signed

Date

Please return this fora to: [Regional Office Address]
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APPENDIX H

FACT SHEET

Records in Local Reositories

The "administrative record" is the collection of documents which
form che basis for the selection of a response action at a Superfund
site. Under section 113 (k) of the Comprehensive Environmental
Response, Compensation, and Liability Act, as amended by the
Superfund Amendments and Reauthorization Act (CERCLA) , EPA is
required to establish an administrative record for every Superfund
response action and to make a copy of the administrative record
available at or near the site.

The administrative record file must be reasonably available for
public review during normal business hours. The record file should
be treated as a non-circulating reference document. This will allow
the public greater access to the volumes and also minimize the risk
of loss or damage. Individuals may photocopy any documents
contained in the record file, according to the photocopying
procedures at the local repository.

The documents in the administrative record file may become
damaged or lost during use. If this occurs, the local repository
manager should contact the EPA Regional Office for replacements.
Documents may be added to the record file as the site work
progresses. Periodically, EPA may send supplemental volumes and
indexes directly to the local repository. These supplements should
be placed with the initial record file.

The administrative record file vill b« maintained at the local
repository until further notice. Questions regarding the
maintenance of the record file should be directed to the EPA
Regional Office.

The Agency welcomes comments at any time on documents contained
in the administrative, record file. Please send any such comments to
[name and address]. The Agency may hold formal public comment
periods at certain stages of response process. The public is urged
to use these formal reviev periods to submit their comments.

For further information on the administrative record f il«,
contact [najM *asd phone no. of Administrative Record Coordinator].
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APPENDIX I
•

MODEL KOTICE OF PUBLIC AVAILABILITY

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ANNOUNCES THE AVAILABILITY OF THE

ADMINISTRATIVE RJECORD
XYZ SITE, [Locality, State]

The U.S. Environmental Protection Agency (EPA) announce* the
availability for public review of filea comprising the
administrative record for the selection of the [remedial, removal]
action at the XYZ site, [Locality, State). EPA see** to inform the
public of the availability of the record file at thie repository and
to encourage the public .to comment on documents as they are placed
in the record file.

The administrative record file includes documents which form the
basis for the selection of a [remedial, reaoval] action at this
site. Documents now in the record files include [preliminary
assessment and site investigation reports, validated sampling data,
RI/FS work plan, and the community relations plan]. Other documents
will be added to the record files as site work progresses. These
additional documents may include, but are not limited to, the RI/FS
report, other technical reports, additional validated sampling data,
consents and new data submitted by interested persons, and EPA
responses to significant comments.

The administrative record file is available for review during
normal business hours at:

[Repository Najee] and U.S.EPA - Region Z
[Address and Phone I] [Address and Phone f]

•Additional Information Is available at the following locations:

Verified sampling data - Contract laboratory,
and documentation [Address and Phone I)

Guidjuset documents and - EPA-Region Z
t*s£saical literature [Address and Phone f]

Written coma en ts on the administrative record should be. sent to:

[Ha*e], Office of Public Affairs
U.S. EPA - Region Z
[Addrsss and Phone t]
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APPEXDIX J

MICROFORM APPROVAL MEMORANDUM

* UNITED STATIS ENVIRONMENTAL PROTECTION AGENCY
±^'/j- _' WASHINGTON. O.C. 20460

XT 21

c*» cr :»

SUBJECT: Microfilming f.t Admir.strative Record

FSCM: Edward J. Kanlty, Director i/<:*""~~~?
Office of Information Resources Management

•
TO: Asa R. Frost, Jr., Director''

OSWER Inforaiation Management Staff

In accordance with EPA Records Management Manual, Chapter 6,
dated 7/13/««, I approve OSWER's request for an
ac::ristrative record oicrographic system for regional
hazardous waste sar.agexent prograos.

The feasibility study prepared for OWPE, entitled
"Assessment it the Suitability and Costs of Alternatives for
the Adainis-.-ative Record" (June 30, 1988), satisfactorily
dccucents and justifies tht need for converting the
administrative record to microform. la particular, tht
requirement under SARA to sake the administrative record
publicly available at or near each hazardous waste sitt
cakes oicroform a cost-effective storage medium.

Please infom each regional hazardous waste program of my
approval of OSVER's request and of the need to comply with
the recaininf provisions of Chapter 6 of the EPA Records
Manual should the region proceed with implementing an
administrative record aicrographic system.

cc: SIRMOs, Region 1 - X
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-APPENDIX K

MODEL CERTIFICATION

IN THE [NAME OF COURT]

UNITED STATES OF AMERICA,

Plaintiff,

v.

[NAMES OF DEFENDANTSJ

Defendants,
[number]

v.

[NAMES OF THIRD PARTY
DEFENDANTS]

Third Party Defendants

CIVIL ACTION NO.

CERTIFICATION OF DOCUMENTS
COMPRISING TKg ADMINISTRATIVE RECORD

The Unit«d States Environmental Protection Agency (EPA) hereby
certifies that the attached document* constitute the administrative
record for selection of response actions under the Comprehensive-
Environmental Response Compensation and Liability Act or 1980, as
acended, for the [name of site] sit* in [City or County], [State].

By the United States Environmental Protection Agency;

In vitness vhereof Z have subscribed my
najM this; _ day of . 19 x
in reity^

sinature

naae



APPENDIX L

PREAMBLE TO SUBPART I OF NCP

fltcordfor
Seifc::on of Rttpontt Action

Subp«n 1 of ;ht NC? it entirely new.
It implements C£RCLA requirement*
concermrg the ei:abii>hmtnt of as
administrative record for selection of a
response acuon. Section 113(k)(l) of
CESCLA requiret the estabiishrnent of
"tn adminiiuiuvt record upon whica
ihi president shall bait the selectioa of
a response acuon." Tbua, today's ruie
requires ihe establishment of an
•dminjitntivi record that contains
documtnti ihatform the basia for the
selection of a d?CLA nsponae acnoa.
b addition, section :i3(k)(2) require*
the pramiugation ofrrjuiaoona
establishmf procedures for iha
participation of inttmted ptrsoaj ia tha
deveJopment of tie adainuumova
recoroL

Thew repiJadonj rettrdini tfat
administrative record iadud*
procedures for public pamepation.
B*CJU*« one purpose of tha
admimstntive record iJ to facilitate
public involvement, procedure* for
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-Vit;.«r..r.£ e-.e rr.j:r-j-r re •*• mrrd
*r» c(C»e:y !»••«*d 'o <-• r-rsec.res
tokening public participation Cenertl
community relations provisions found in
other ptrts of the proposed NCP are
addressed elsewhere in this preamble.

The following section* discuss the
major eotr.menti received en the
proposed *ubp«rt I and EPA i response*.

\cr-.t Genera! comments.
Proposed r-ie. Subpa,*t 1 details how

the administrative record i< assembled
maintained &nd made available to the
public.

Response to commeriit: Comments oa
the administrative record regulations
included the suggestion that the
preamble provide a genera! statement
differentiating between the
administrative record and the
in/oreatioa repository.

EPA agrees that while subpart I
include» ample information oo the
requirements of the adninistrativt
record a bnef clarification would help
to differentiate the record from the
information repository.

The information repository includes a
diverse group of documents that relate
to a Superfund sit* and to the Superfuad
prop-in in general including documents
on tit* activities, information about the
site location, and background program
and policy guides. EPA requires aa
m/orr.auon repository •' sJl remedial
action sites and any lit* whm •
reaoveJ actioa ia likely to extend
beyond 120 days. The purpo** of the
information repository if to allow opefi
and convenient public access 10
document* explaining tit action* takiaf
place at a site.

The adaJnjstratJv* record discussed
in thii subpan. by contest ts tb* body
of documents that forms the buis of the
agency's selection of a particular
reipor.se at a site. i.e. documents
reltvui to a response selection that tbe
le*d afrncy reliei on. as well M .
retrvaa* comaents and in/emutfoo Hull
the lead tgincy considers but may rejed
in the dtiaate rwpcnja selection
decision. Thus, the record wiH bdod*
documents the Uad and eeppcrt ag*acy
generate. PTvP and public e«xraeat». aod
t««hnica! and site-speciUc m/ocmatiotL
Theis docuaenrt occMiowtly overlap
with those indwded ia lh« iaJorsiauoa
repository. The administrative record
indudw ruea irJoTrcatic* as site-
sp*ufie dtta and comment*. guicUace
documents and technical reference*
u**d ia ik* selection of the respo&M
action. Tbe Information repository »*y
induce ftydw to t.Se Sup*rfuiui procrsa,
btckground ln/&rmjtiofl. fsci ihe«tt
prtis rtleiMS, sips, and other
information to *>d public undenunconf

ef A s;i* resoor.te retardlcss sf wHe'.her
ihe m/am«iion has Oear.ng on tne
eventual response selection at thai site.

One commenter felt that there was no
mechanism for PRPs to participate in (he
development of the administrative
record, ia response. PRPs are given «
chance to participate in the development
of the administrative record throughout
its compilation. EPA will make available
information considered in selecting the
response action to PRTs and other*
throuik the administrative record file.
Interested persons may peruse the
record file, submit information to be
included ia the administrative record
file, or may comment on it* content*
dunng the ensuing public comment
period

Aro/ne- Section 300-MOfaV
Ef iablishaeai of an administrative
record Section MCLTlCHa). Content* ef
the administrative record.

Propcitd nJ* Sectioo liSfkHD of
CERCLA suts* that th* "President shaD
establish an adiusistritive record upoa
which th* President ihaJJ baae Ihe
•election of a retpOAM actioa" EPA
used similar language ta i J00.800(a) of
th* proposed rule "Tb* laad agency
shall esublith sjs administrative record
that conuins the docuaaats that/o/n
the beta for the M lection of a response
action," (Err.phtjii added} Section
M0.8iO(a) ttau* tail the
"administrative record file for Mlectioa
ef a rtspooM actioa typically, but not ui
all ctset. wtU oontaia tba followiaf
types of docuaeuu ' ' *,'followed by
aa enumeration of thcw* docnaeot*,

Risponu le comr+fiLt.- EPA's choice
of the pkraee "form the batia'ta
| 3QCaoo(a) drew many eot&meflts. Tbe
comaeats srprrt**4 coneani that tbe
lead agency would have the discretion
to ladude ia tbe administrative record
o&Jy tho«« docuBrot* that support
£FA*i sdacted remedy.

The** comaeats appear to be baead
oa a Busuaderrtaadirtg of what the
phstM "fon&i tbe bam or metas at H
w*» u*ed ta th* propceed rula. Tba>
itarut* defioei tbe administMtiw record
as tbe "recoro* upoo which th* Prwideol
shall ba»« the sdection of* retpocM
actioa.* EPA'* Intent In defining tbe .
record a* tb* fUa that "contains tbe
doromenu that form the basis for tbe
•ejection of a rerpoase acttoe" wme
simply to reflect the tUfttcry
For exsapte, ta sdmtaiitrttive record
will ceuuia tbe public comments
submitted oa th* proyowd sctios. even
if tbe lead agincy rtjtcu tbe comments.
b*cauM the lead attncy Is r*e.uir*d Is
co&sidsr tbrM commmts and rttpond to
signtficant cotaaenu In making • final
decitioe. Thus, these c&mmenu also

":onr. tr.e tisu sr '.r,e f.r.*. r»$;:r.»•
sesec-.ion eectsior.. EPA iiv.er.cj tr.at T.«
refuistory language Cef.r.-.rjg the
aommittrative record Tile emoody
general pnncipies of administrative law
concerning what documents art
induded in an "administrative record"
for ax. agency decision. As a result,
contrary to the suggestion of the
commenterv the proposed definition of
the administrative record does not me«n
that the record will contain only those
documents supporting the selected
response actioa,

A cummenier asked that the phrase
-but net in all cases" be deleted Iron
| 300.81 CXa), or specify the cases where
documents are excluded from tbe
administrative record. EPA believe* it i*
better not to attempt to list excluded
documeau IA tbe NCP siace EPA cannot
possibly anticipate all th* type* of
document that wul be genertted fora
site or for future sites, and which ef
thes* documents should be exdudcd
except as generally described in
I XCJiqb). It sbouJd be ooted for
example, that alihougb a health
asseumeot done by ATSDR would
normally be induded IB tbe
adffuruitrttiv* record it would not be if
the sitesaaent was generated by
ATSDR after tbe response is selected

Other* coRUBcnted that certaia
docuaecu should alwiv* be induded in
the administrative record EPA believe*
that only a email group of documents
willalweys b« generated for every type
ef CERCLA site, since each site ia
unique. Other documents say or mejr
not be generated or relevant to the
•election of a particular response actioa
el e site. EPA understands that a
definitive lilt ef required document*
would iMiSt pames in trying to ssseee
tbe completes*** of the sdministrative
record bfll such a list would nol be
practical Different site* require
coffifmi documents.

A related group of coaments asked
that tba administrative record always
indude eertsia documents, including.
specifically, •verifier' sampling data."
drift and "predecrtional" documenta.
and lecKni&aJ studiet. One comment
(i*ted that "Invalidated" sampling data
and drsfts must be'part of the
adlainirtntfve record in some
situations. Verified sampling data, i.e,
oUu iKst hnvc fane through the quality
suatioc* iJDd quality control process,
will be iodudsd in Iks record when they
have b+es us«d in the selection ef a
retpocM action. "Invalidated" data. it.,
data which hsv« beea found to be
inccrrvd'y githrrsd are not utsd by
EPA Is Meeting tLt ntporut action and
should therefore not be included in the
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- _->••..^aifc Jin—.j-.j '.'j1 -.j»e
s 3«cn :r.rougn _De qudn'.y control

rucess—wnich may ic ,;T..ted
; ;;rcuaisiances b« considered by the

.-,. igency in selecting me resporue acuon.
.t is EPA i poncy to avoid using
.invalidated data whenever poMible.
\onetf.eiess. '.here are t imes when the
leed for ac:ioa aod tte lack of validated

i Jata requires (he consideration of such
• data in seiec^.g aa *ne.'»escy removal

jc:ion. If ILCA data arc u*ed :hey will
be included in the record.

Ln general, cruy ficaJ documents are
'» Deluded in the administrative record

r.'.et. Draft documents are not part of the
record for a decision because Ifaey
generally are revised or superseded by
subsequent draft] and thus are not the
ac tua l docunen'.s upon which the
decssion-majter relies. However, draft*
far portions of them) generally will be •
included in the administrative record for
response selection if there is no final
document generated at the time the
response ta selected and the d-a/t u the
document relied on. In addition, a draft
whica haj been released to die public
for tha purpow of receiving coctaiasu a
also part of lie record, along with aay
coffuoenu received.

Similarly, predacisional and
deliberative docuxMDts. such aa staff
notes or staff policy recotr.Bfndatioot
or opuooj pa pen. do not generally
belong La the edaiinistrative record

,._, became they mereJy rtCect internal
ie!Iba.*a lions rather than £aaJ decisions
ar factual information upoa wbjch the
response selection is based. However,
pernnent factual inforaatian or
documents stating fLr.aJ decisiana oa
-espor.se selection issues for a site
lenerally would be included la the
ecord
Technical studies are also part of tha

•ecord. again, if conridared by the lead
••aency in selecting the rrrponse art on,
*he conunenter se*raa to haw
iisin(erpreted EPA's intent by assuming
hat only factcal portions of a technical

study are part of the record. The entire
study, or relevant part of tha stady1.
should be part of the record, ••

Another comment stated th*t tb>
• dminutredve record should todadsi
any studies oa coil cost-eff*ctirene»a.
permanence, and treatment that underlie
the record of decision. The*e studJee are
alretdy p*rl of tha remedial
investigation and feasibility study.
which u aJweyi Included la the record.
Another parry stated that sampling
protocoli should b« in the
administrative record. Sampling
protocoli are pan of the RL/FS work
plan, which is aijc part of tb*
administrative record. And b*ca«ua«

-ocjrr.er-s are jer.eraiiy arouoet!
teesner. £PA tas proviuea m this
ru;ersaking tha t sucn grouped or aerial
documents may be usted aa a group m
the index to the *Our_strative record
f:ie.

A related comment requested that all
documents generated by contractor!
shouid be induced in the record la
response, any document that forms the
basis of a response selection decision
will be included in the administrative.
record It ia immaterial who develops
the document—u can be a contractor,
the pubuc (including a PRPJ. a state or
EPA

One commenter asked that ARAR
disputes involving s diiagreemesi over
whether a requirement ia substantive or
administrative be documented in the
record Other coounecta stated that EPA
must ensure thai complete ARAR
docucentauoa and documentation of all
remedial option*, not just the selected
remedy, be placed in the record Where
ARAR issues are relevant to rupees*
selection, lead and support agency*
generated documents and public
in/ormatioa submitted to the lead
agency oo thia iasue would be part of
the record The record will include)
documentation of each alternative;
remedy and ARAR studied during the
Rl/FS process, and the criteria used to
select the preferred remedy during tat
remedy selection process.

EPA also received several coaaeata
stating that every document contributing
to decrfon-majung should be part of the
administrative record EPA cannot
concur in this formula tf on of tao
administrative record since it is unclear
what "coo tn bating to" means and that
phrtM may be overly broad For
instanca. the tana "contributing to"
could be interpreted to include all draft
documents leading up to a final product
Thrse draft documents do not generally
form the basis of the revponsa selection.
However, because the edainrstrativ*
record ladudit documents whica form
the basis for the dectrioo to salect tn»
reipotua action. EPA bettrre« that moat
"contributing" documents wiQ b*
included.

One comment rtated that the hazard
renkinj system (MRS) tnformatioa
should be indsdad In the admtnistrativt
record for s*iectioa of tfce mpona*
actiocv Sp*ctScEJfy. they rKg^asted that
interoal nrftskortoda. d&ily tvola*. and
the original KRS score should b* mad*
available. Tbe National Priorities Us*
(STL) docket is a public docket and
already contains the reirvaot ranldnf
information. Tha information generally
relcvent to d» liating of a aita-cc thai
NFf. U preliovinary and no* Mcetaarily

'' i: j- "J ~-t 1» ••.'..-. . -. -.. -,. - _

Jct.'j.'i !f. ".owev»r ;.-•-• » -• 4 ..
.a :r.e \PL soc«et :r.«t :j rei.ec 3n -n
selec'.icg '.he response action, .t wi! ^«
included m the admmis:rative recoro.

Another commenter stated m«t *ii
materials developed and received dur.n;
the remedy selection process ihouid be
made a part of the record and stated
that the NCP currently om::s inclusion of
transcripts. As noted above, certain
documents simply w.ll not be relevant to
the selection of response actions. EPA
will, as required by the statute. :r.c!ude
in Lie record all those materials.
inc.'jdiaj transcripts, that form the basis
for the selecnon of a mponse action,
whether or not the materials support the
decision.

Several commenten asked that the
lead agency be required to mail them
individual copiee of documents kept m
the administrative record These
requests included copies of sampling
data, a copy of any preitnu&iry
assessment petitions, potential
remedies, the risk aaMumeni a liat of
ARARstand aooficauan of all future
work to be done. Conunenters also
asked U be notified by aul when a lead
agency begins sampling at a site and
wh« a contractor te cho**a for •
responia *f*nt^ la addition, many
aiked for t±* opportumry to comment on
tha docuaaenB mao&oced above. A
reJated <?vrmTnt sugy«t»d that EPA
maaataia a T*'t?ng List for each site and
mail copiee of key docu&enu m the
record to every party on tioa Uat

EPA beL'ave* (hat maintaining an
adauujtrative record file in two placet,
in eddinoa to a more general
information repository, with provisions
for copying facilities reflects EPA't
strong cottmjtmant to keeping tiw
affected public iacludinf PRPi.
informed and providing the opportunity
for public iavolvemeat in re*pons*
d*csaoo-making. Reqairtng EPA to nail
individual cootea of docuoaeou
available in lie record file Ia beyond
any statutory requirement*, unnecetaarjr
due to the ready availability of the
documeata ia uie file, and a severe
burden oa Aftncy tUS and resource*.

' Mo*l of tha documeata requested above
will gvfiaraily be available in uSe
admiruatrativa record for public review
and copying. Additionally, me lead
agtocy should ouinUlfl a mailir>4 Ust of
Interested p«rvon£ to wboa key eilt
inform tioa and notic* of site activities)
can be mailed <J part of their
community reJaBoo* plac for a site.

One commenter adced that all PRP
eocncMtita *r>d comnnttta by other
tntimted partiee b* included In the
record. r*5*rdl«t* of their
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•-rr-.tr.-t rf;e it- --*"~4 IT.* us
period f. :ne •c.ir.:.'»;s;ra:;ve record,
regjriesi cf thei: significance. When
the icad agency consider* comments
submitted af:tr the decision document
h«i been signed the 'aifruficance"oft
comment hit a beennj. on whether it
w,U be included in the tdnuiustrativt
record as specified IB I 300.82$(d. in
•edition, wmle EPA ii under no legal
obligation tc piace in the record or
consider comment* submitted prior to
the comment pence". EPA will generally.
•« • matter of policy, consider
significant comments submitted prior to
the comment period, place there mto the
record, ami respond to them at aa
appropruie time. However, person* who
wish to ensure that the comment* they
submitted prior to the cotameat pthed
irt included is the record must rtsubmit
such comment* dunn| the comaent
period.

Fi.ialrJt: See'Jon 300.800(a) ia
promulgated a* proposed

Ab/nav Section 300 JOO(bV
Administrative record (or federal
facilitia*.

Pnp&ttd ntlt: Section 300JOO(b)
sutes that the lead agency for a federal
facility, whether EPA, the US. Coatt
Guard or any other federal agency,
shall compile and maiataia aa
airrjnjstntive record for that facility:
When federal agencies other thaa EPA
art the lead at a federal facility site,
they must furnish EPA with copies of tat
record index, ia addition to othar
specified document* included ia tat
ncord The presjnb!* to the proposal
NCP discussion of | 300JOO(b) (U FR
$:*«) suies that EPA will eslabliaa
procedures for iatirested parties to
participate ia the administrative record
development, and that EPA may fumiaa
docueests which the federal ageacy it
required to ptaea ia the record

ketpcfjt to comjntfltt: Out coaacat
stated that EPA ibodd b« tie custcxiJaa
for administrative record* for fedaraj —
feciLte*. etp*c*JJy where the federal
facility 1* a PRP. to avoid aay conflict of
interest in questions of ttabilby or
litigation. Ano'Jie coescient stated that
the r+quirtBenls ia i ICC-KOCb] of tin
propc»*d ruJe would b« bwd«n»otM t0
federal sgtna'e* ia compHfru aad
msuiuir,;^ lie record

Executive Order 12390 gnat* federal
agano'et the authority to "•lUbUii U*
sdnur^UiraUva record for se'ectioa of
rtjporj* acUo&s for federal fidlJtfe*
uider their j-ajS*d!ction, custody or
control" To avoid the potential for
conflicts of lutsrest by federal i£*adtt
who sre PRPs aad la chJurgv of compiling
and maiatainiai the record, EPA retainj

tears r> specif>ir.| wr.j: eses .r.:o ik.e
record, by suppit.Tieniir.g uit record and
by requiring »n accounting of wnat is in
the record through a repon of the
indexed contents. EPA believes that
these requirements represent sufficient
Ajency oversight to avoid potential
conflict* of interest at federal facilities
while ensunnj thai federal lead
•f encies remain responsible for
compiling and maintaining their own
administrative record

EPA is making a minor editorial
change in I 300.aaxb)(l) *° reflect thai
the federal agency compiles and
maintain* an administrative record fort
facility, and not el a facility, ainet
| 300.000fa) already provides that tht
record will be located at or new that
facility.

Final rult: EPA is promulgating the *
rule as proposed except lor tht
following minor edJtoriaJ change ia tht
first sentence of | XO.600(b)(l): "If a
federal agency other than EPA i* tht
lead agency for a federal facility, tht
federal agency shall compile aad
maintain the administrative record for
the selection of the response acfioa for
that facility ia accordance with (hit
aubpart."

A'omav
Administrative record for state-lead
•i its.

Propci tdrule: Section 113(k) of
CZPCLA states that the President "ahall
establish aa administrative record upon
which the President shall bast tht
selection of a responM action." S*ctioa
30CaOQ(el. entitled "Administrativt
record for state-lead sites," requires that
states cespil* administrstiv* record*.
for nate-Iead aiia* ia accordaaca with
ti.NCP.

fUtpcrtu to commtntx Srveral
connecters hxlirve that the na-w
admi&istrttive, record procedures plact
aa onerous burden oo t&« stata. aad
r*<ru*st that data r*quiKmeati such aa
Op-ea Record* Acts should ta allowed
as a svbifltotc for
•ub^art L AxHSthef commentar
r»co&m«fld»d that states b« allowed to
determi&a whathar a cotapleta
admitiitntivt record Is needed at or
ntu the site wbea a site U iuta-5ead .
Vr^ere a reiponM i* Ukaa uadar
CE?CLA at a suts-Jeid c'ta, EPA to
uJticiauiy responsjbU for the selectioo
of a rerpooM actioa Tbercfore, undar •
section n:(k), EPA oust esublisa aa
adcuaistrative record for the CERCLA
rtipcoM action at the site, and raurt. at
e minimum, comply with rubpart L
There may b« mjjiy diffrrtat way* of
corapUing adminJitrstlve records aad
involving the public in the drvelopm«at

aacr.c.es. .nc.ii.r.g »-.*•«»
may provide additional puouc
involvement opponur.iutt at a *-,te In
response to whether or not states snoui
maintain a complete administrative
record at or aear the site. EPA believes
that states must have such a record in
order to meet CEKCLA section :i3(k)
requirement*. .

EPA has included a minor editor:*!
change in f J00.«00(c) to reflect that a
state compiles and maintains an
administrative record for rather than at
a given site,

Final mil: EPA it promulgating
i MO.WOfc) as proposed except fora
minor editorial change in the first
sentence as follows,- "I/ a state is tht
lead agency for a site, the state shall
compile and maintain the adsAsvatnt
record for the selection of the response
action for that sit* ia accordance with
this subpart."

Kant: Section* MO.BOKd) aad
MC.SOKe). Applicability.

Pnpoitdrule: Section WO.MOfd)
•late* that the provisions of subpertl
apply to all remedial action* where the
remedial investigation beg aa after tht
promulgation of these rules, and for all
removals where the actioa
memorandum is signed after tht
promuJgttion of tSest rules. Section
300.BOO(d) also proposes that ~(T}hi*
subpart applies to all rsspor.se action*
taken uadar section 104 of CERCLA or
sought, secured, or ordered
t Jaiajseitively or judicially under
section 106 of CERCLA." Section
3O0.900(») states that the lead agency
will apply subpart I to all responat
actions not included ia | 300JOO(d) "to
th* extent practicable."

Rtspcrtit to compttna: Oat
coamcntar argued that th* applicable
provisions of lubpArt t should bt
•jBeuded to require agencies to comply
with the subpart for all sites where tat
remedy selection decision was made
more than 90 days after proposal of tht
revised NCP for cotruneat. Aaother
comaaat stated that { 300JOO(s) bt
revived to stats that Isad agencies must
comply with subparl I ia any future
actions they tsJcs, ajid thjt all lead
agency action* oust comply with
subpart 1 "to the maximum extent
practicabta." •

Ia response, EPA will adhsre aa
doiely M possible to subpan I for sites
where the remedial ir.vestifttioa begca
bafore th**s rejrjlations art
protauJjittd. EPA will not. however.
require that these sites comply with
requireannts which. b*cause of the
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re r
D« idherec :o. For e\arr.p.e. *ncer the
f:nai ruie (he a d m i n i s t r a t i v e record Hie

4 muii be available at the beginning of (he
remedial investigation phast. IT thc»i

•—• regulations are promulgated when a sue
is in the middle of the rtmediaJ
invest igat ion process. and 'he
adrjnuu-ative record if not yet
avai lable , the lead agency cannot «( this
point comply with these regulations.
AdditionaJly. EPA believes tha t adding
language to proposed NCP f 300 SXKe;

j 10 state that lead agencies will comply
I with provisions of subpart I in any
I future acooo a/ttr promulgation of the

new rule i» uofieceua/y a/id redundant
compliance will ba legally required, and
applicability to all furur* response
acuona ia impiiot in the ruie. Likewise.
inseruoo o/ toe wora "majunua" bcfort
the phrtsa "extent practicable" is
ur.r.eceis»i ry since it wo*id gjv»
eddjlioaai emphasis but would sot
substantive^ rhanga the requireaent or
lira meaning of lie rule.

One comment agreed with EPA 'a
interpretauon that eubpaui I appuea to
ail response acuoca "sought, secured or
ordered ar!rrii8!Strauvely or judicially."
but others disagreed, Several staled that
the tarm "judicially" should b« dilated
from i 300 J00(d] because they argue
that response aclions ordered judicially
would receive dt ncvo adjudication.
instead of adzALniairativs record review.
CZKCLA **clion 11301(1) states; "In aoy

"*""" judJa'aJ action under this Act /udiciaJ
review of any issuea ton taming, the
adequacy o/aay response action bikea
or ordered by ths President shall be
limited lo the admiaistrstive record."
Co ana MI ten contend that ibis section
does not apply to injunctive action*
under CERCLA section 106 because
th&s> are not acUons "taJcan o; ordered
by the President" To the contrary, the
(election of a response action iae
"response action taien ' * * by the
Prwident." Accordl/\gjy. **cO'on 113U3(1)
requires that JudJciaJ review of thai
response action selected by the agency
is "limited to lha adjTunistrttJYe record.*
Further. section 113U)(2J i tipclatea thai
"in any judicial action under tfcii
chipur"— **b*Lhar for injuactfre reUet
en/orcAEent of ta aclniLnJitrttfye order
or recovery of response coats or
damage*— 4 party objecting to "the
President's d*diion in seJtciicj the
rejpcfLM action" must dtmooitnte, "on
the admLaJttriCva rtcord that th«
decijioa was arbitrtry or capricious or
otherwise not in accordance urilh Law."

EPA received tcveraJ commeaU
objecting to E?A'» detarmioatioo thei
judica-1 review of an anxia^gennent

*i:.T.in.strs:i»e record. They .ia ted :rut
as e matter of auniaistrative and
cons t i tu t iona l law. a finding of :reciinent
ana substenuaJ eodangerreent is not an
issue concerning "the adequacy of the
response action.' as stated in CZRCXA
section 113U). and therefore must
receive de novo review by a court. A
second comment requested thai EPA
state in the regulation that review of
EFA's expenditures in the
implementation of a remedy is o'e nova.

An assessment ofendangerment at a
site is a factor highly relevant to the
selection of a respcasa action, and is ia
fact part of the remedial investigation
(RH process central to the decision te
select a response action. Therefore, the
determination of endangerment (which
Hill generally be included in the
decision document) will be included in
the tdirunistnrrva record for selection
of a response action and should be
reviewed as part of that record [EPA
notes that ths tern "endangersnent
anessraent" document has beta

• superseded by the term "risk
assessment" document, and while
assessments of endaagerment at a site
are still conducted during the RL it la the
"risi anetaaent" document that
becomes part of me record.} In response
to the comment that Agency
expenditures on a response action
should receive o'e naro review. EPA
notes that this Issue was not raised ia
the proposed NCP. and is therefore not
addressed ia the RnaJ ml*.

/Tno/re/er EPA ia promolgating die
rule as proposed.

A%un«.- Section 30Q-B01 Location of the
adminifctnuive record file.

£ropoWsu/*r Section H3(kXl) of
CERCL*. stales that "the administrative;
record shall be available la the p-ifrtlf a!
or oear the facility at U-rua, The)
Preajdaot also may pUca duplicates el
the adminiatrsttva record at any other
locaCLoo." S*rfoe 300108 of the)
propo**4J NCP provides five ejumptlooa
for inSorma ttoa which need not b«
placed at or na*/ the facility at Issues
S*fflplLaj *rtA tajticj data, guidance
docum aaia. pubil c! y a v aiU bJ a
UUrtrura. dootmanta ia
porttoo of the Ele, tad emargeaey
reocYsJ axtioas lutlaf lisa thaa 30
daya.

lo ojflLSM^x- One
supported U TO ting thsi

of lafornxatiofl which must be;
located at w near the site, but majiy
comaeat&ri sUied ttat every documeat
contributing to d»dsJoa-aaJdns},
tncJudiAg coofidestiaj documents which
trt part of the record, should be located
at ox near l£e ilta and »-t«nc7

.
d :a*t sucn «*c:u».or.s -jnce-

ac:ive pubi ic :nvolvem«.it at -he sue .
ere cor.trary to etatutory tntenu Ar.ot.ier
comment stated that requiring the
administrative record to be kept in two
places, at a central location and at or
near the site, runs counter to the
statutory requirement of keeping a
record only "at or near the facility «t
issvc." One comoienter rsied that EPA
acknowledge that Indian tr.bal
headuuarters may be e logical place to
keep the administrative record when a
Superfund site is located on or sear an
Indi&n rmrration. A fail comment
requested that EPA endorse through
regulatory tartars that adamuviiivr
records can be kept on microfiche or
other record macsgtrsent tecAnolofM.
end haw the equivalent !epl validity to
paper records.

Requiring sampling data and guidance
documents to be placed at the site is
both uAsectmry ud. in many cases.
nry eosdy. Admmistrattvt records are
often kept at public libraries where
space is limited and cannot
accomaodate voluminous sampling data
for tajf*. complex sites. Summaries of
the data are todcded ia the RJ/FS.
«rhrd> ia located at or near the site. In
addition, repairing publidy srtilable
techAJceJ litararan at ths site wiij
retire copytRf copyrighted matertaL an
addj'tfwvaJ expefldjfure oflinuted
Superfund'deUart. Moreorer. Agency
expeheoce is that, te fst. relafrrtly few
people view die admi&istndre record
file at or otir th» sits or r*q^*»t review
of tie sempiing data or g«ner*J y-ids nee
document* Listed in the index to the site
file.

However. EPA has revised the rale te
specify thet Ifaa Individual wrshei to
review a document listed In the iodex
bol not a nils We ia (ha file located at or
near tire site, soch docuo«pt. if net
con/idantlal will be pronded for
tndufkm in d>e Efe open nqvrtt. The
IndirkhaJ wU] nut need to submit a
Freedom of Information Art Reediest ia
order to htvs the tn/brastira cede
available for review in the file near the
site. EPA b*Ueve« that prvrisioa of such
documents in the file tsar the site upon
rvq-ant meets (he reqvinmeal of
CZRCLA s*ct»ca 11300 that the record
be "available" at or near ths site. In
addJdoo. (Ma rule docs not bar lead
agtocifts Eroa deciding to place this
in/anzjtioa la the site El* without
wajtiag for a requajt Lead sgtnciM are
eccoun^d to place u much of this'
ioforoutjoa at ot nsix ths site aa
practiul tad to suiomatlcjJJy place
iafonnalioa at tites whare there is a
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*»•:;: De :n cerr.ar.d sr '.r.e .nforrr.anon it
etr.-.rn to tat resDcntt selection
decision.

The confidential portion of the nit
need not be looted >t or ncir the silt,
tnci will not be tvtiltblt upon request
either «t the site or tt the central
location, since the inform*tton it not
tvailabie for public review.

EPA believes th»t requiring th»t tht
record be located in two placet ia
necessary 10 ensure both adequate
public acre** to (he record fuel and
better lead-agency control over the
record document!. The atatutory
requirement in CERCLA aecnon
:i3iL)(l] states that tat President may
al»o place dupiicatei of tht .
tdministrative record tt any other
locav.on. This section clearly provide!
authority to maintain a second
admin:s!rstive record at a centrtJ
location. Ser.tion 300.805 of the proposed
NCP (53 FR 51515) reflects EPA'l
decisivn to rr.eJie thit statutory option •
regulatory requirement. A centrally
bct'.cd record rr.ay offer easier access
to interested panes located far from tht
response site.

EPA «fries with the eommenttr that
hourJjg the centrally located copy of tht
record at Indian tnbal headquarters may
be appropriate when a Superfuad lite ia
located at or near aa Indjaa reservatioa.
IA the IBM amendments to CERCLA,
Indian tribes are eccorUed starut
equivalent to states, and can bt
del-crated lead agendas forrsipo&at
action*, ia which case they would also
be required to compile and maintain tht
administrative record at or near the silt,

Finally, as EPA staled ia the preamblt
to the proposed NCP, maintaining tht
adnirus^rtjve record on microficha ia
already recofaiied ai a letsJly valid
and elffrctiva practice "EPA may mil*
the administrative record available to
the Public ia microform. EPA may
microfora-copy document* thM form tb*
basi* for the selection of I CERCLA
response action la the refulaj count of
buiinew" (53 TR S14W). EPA apee* thai
th.is should be specified ta the rule and
hn added | 300JCa{c) accordimry.
providing Usat the Ind a^acy i&ay
mike the record svailibl? ta microform.

final ru/ev Section 300JOS ia modified
at follower

1. Section 300-aostb) U added to th»
rule ts fotlowii "Wlicre docuajnU art
placid in the c«ntraJ locatioa bat act ia
the Mil located at or ceir the til*, ruch
dcHTiEtBtj ihaJJ b« added to the flit
located at or nee/ the lite upon requeet.
except for documents ij>d\:ded ia
paragraph faj ;4) of thi* lection."

r Se:::or. 3CC 305fc) is added :c :n«
aj follows: "The iea- agenc\ may

ma»e the administrative record file
available to the public tn microform.'"

9. The section hat been renumbered
•ccord<n|)y.

Same: Section! 300.810(tHd).
Documents not included in tht
admiruitrative record Hit.

Propottd rule: Section 300.810(b)
discusses which documents may be
excluded from the administrative record.
Section (e) discusses privileged
information that is not included in tht
administrative record. Sccuon 300.610(4)
discusses confidential information that
ia placed in the confidential portion of
the administrative record.

fitspcnti to cotnmtntM: Ont
commenter argued that | 3OO.no should
specifically include an exemption for

•classified documents related to national
security. While the NCP currently do**
not addresf the potential con/bet
between nationaJ security concerns and
tht requirement to establish t publicly
accessible administrative record, tt it
net deas that »uci ta exemption could
be adequately specified by rule or that
an exemption would appropriately
resolve this conflict. Section 12l(j)
provides a natio&aJ security waiver by
Presidential order of any require menu
under CERCLA, which cu b« invoked
in certain circum*tajica*. Under thit
provision, protection of a*(renal security
interest* require* ca*«-by-caM review
under section 121 CD ead not t blanket
exemption ia the NCP. Nothing ia tht
NCP limjU the availability of tail
waiver.

Another comment received by EPA
stated that tht treatment of prtvilejtd
aad confidential document* ia tat
record* ts unfair, btcaox It denftt
acceM to documest* that may b« critical
to tha selectioa of a remedy. EPA tat
provided for t confldentisJ portioa of
tha administrate record when
document! caataming for example.
trade secret* of coapaaJe* that hart
developed pa tea ted cltaanp
tec&fiolcfie* txlaj cocjldered aa •
rerpctua selection altenutive caa b«
krpt canf-dmtii To inaiataia t {air
balance berweea tha need far
ccaJdeatfaUty sjd the pcbUc*s rigat of
review of tht record, the Ie*d agtaey
mu*l rumaarue or redact a document

con/idratiaJ la/orastioe to
available to the grcautt txtast

critical facruaJ In/cm*tioa
relevant to tha selectioa of a ruponM
action ta the noaccnfdential portioa of
the record.

A final comrarat propowd that ta
Index to the privileged documents
ahodd be included ia tht

• omir.istrj'.ive retorc £?A «j-:ti
believing that an mcex Mii: ,tt
interetted panics know in genera! '.t-
what document* arc induced in tie
record without compromising the
confidential nature of the :r./orr.ation
contained in those document*.

Finally. EPA is adding a sentence to
| 300.eiO(a)(8) to clarify that the index
can include a reference to a group of
document*, if document* art
customarily grouped. This will aims!:.')
EPA't task without compromising the
miegnry of the record.

Final fult: l. EPA ii promulgating
|{ 300J;o<b). (c) and id) ts proposed
with t minor editorial change to cianfy
the first sentence of | 300.e;0(d}.

2. The following lanfjage :s added to
I 300.e:0(a)(8) to provide for listing
grouped documents in the
administrative record file index: "If
documents are customarily grouped
together, it with sampling data chain of
custody document*, they may be listed
ts a group in the index to tht
administrative record &lt~*

fJatnt: Section 300.815. Administrative
record file for a remedial tction.

Pi-opcuee" ru/e: Tba tana
"administrative record file" ia used
throughout the proposed NCP. Section
3O0.815(a) proposes that tht
administrative record file be made
available for public inspection tt tht
beginning of tht remedial investigation
phis*.

Ktspenit to eemjnentf: EPA received
several comments objecting to tht
concept of aa administrative record Hit.
They objected because there ia no
atatutory authority for establishing t
filt. and because they were concerned
that the lead igeaey could edit the file,
iperificaJly by deleting public and PRP
comment* and information that do aot
tcpport tha retpo&st actioa ultimately
chosen by EPA. and that theat
comments and iaformation would not
remain a pan of the final administrative?
record.

The statute requires the President to
establish aa administrative record.
Under sobpart I of the NCP. tht'
administrative record die is tht
mechanism for compiling, aad will
conuIn. the administrative record
required by section 113(k}. One reason
ETA adopted tha concept of aa
administrative record fJa is that EPA
felt that It say be con/using or
mij7esdin| to refer to aa ongoing
cottpilitica of document* as aa
"administrative record" until tht
compilation 1s complete. Until tht
response actioa has been tended, then
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.s -J :r—s.e'e jcrr-r.:s:.*j'.-.« reccr: "or
•_*.*: sec:scon. Thus, to avoid creir.r.g trie
irr.presston tha t the record :s ccrr.ciete at
any time pnor to the final selection
dec:tion. the set of documents ti
referred to 11 the administrative record
Tiie rather than :he administrative
record.

However, this does not mean, as the
comments appear to suggest, that the
lead agency may "edit" trie
aCTiir.istrative record file in a manner
that removes coirjnents and technical
data sirr.piy because they are not
supportive of the final selection
dec:sion. Any corr.nents and technical
information placed in the record file for
a proposed response action and relevant
to the selection of that response action.
whether in support of. or in opposition
to. the selected response action, become
pan of the administrative record for tht
final response selection decision. Such
materials will remain in tht
administrative record file, and will
become part of the final administrttiva
record However. EPA believes that aa •
(tatter of law document* that an
erroneously placed in the administrative
record file (e.g.. documents that bavt no
reievtnct to the response selection or
that pertain to an entirety different site)
wouJd not necessarily become part of
the final administrative record

EPA received additional comment*
stating that the adminis^itive rtcord
filt should be available btfort the
beg-juiirn of the remedial investigation
phase. Tie** con-juent* suggested that "
the Mia be avai lable When a lite is
entered into the CERCL1S data base
when the HRS score U caJcuJated when
proposed for inclusion on the NPL aftar
the preliminary tueisaent report and
after the remedial aite investigation,

EPA believes that the point at which a
site is entered into, tht CERCUS data
base if too e&riy to put any in/ormatioa
which would be relevant to a selection
of a response action into a record Bit
because at this point there hu been no
site evaluation and therefor* littla
facruaJ infoncatioa about th« sit* upoa
whjch to base a response dsosioo. •
Interested parties can already find any
information on a sita that wocld b«
included at the point of tht HKS scoring
*nd placement on tht NPL in tha NFl
docket, which U publicly available. Th»
pryiirnir.iry assessment and remedial
investigation stages of a response art
premature for ma-king the administratiYt
record available*, at these pointa there if
little information relevant to respona*
selection on which (o comment or to
review. One* the RI/FS work plan la
approved, and the RI/FS srudy
including such activities as project

sccs.rg. data csilect.cn. r.s* assessr.ev.
ana analysis of alternatives—tr.ere is a
coherent oody of site-specific
information with reiev»nce to the
response selection upon which to
comment. EPA believes that tht
beginning of the RJ.'FS phase is the point
in the process when it makes sense to
start a publicly avai lable record of
information relevant to the response
selection.

One comment suggested that
interested persons would have no
chance to comment on the formation of
tht RI/FS work plan. The comment
suggested that the record Hit should be
available before the RI/FS work plan-it
approved e.g. with a draft work plan or
atatement of work. EPA disagrees.
Approved work plans are oftta
amended An interested person may
comment on the scope or formation of
the work plan, and such comments can
bt taken into account by tht Itad
agency and incorporated into a final or
amended work plan. Such comment*
muit be considered if submitted during
the comment period on tht proposed
acton.

Find rult: EPA it promulgation
i 300.nS(a) aa propoaed, - . . ..

Name: Section 300415. Adnunis'trativt
record Eli for a remedial action. Section
300.KO(a). Administrative record file for
• removal action,

Pnpcs+d rult: Subpart I requires that
tha administrative record for a remedial
action be available for public review
when tht remedial investigation begin*.
Therearter. relevant document* art
placed in tht record u genettttd or
received Tha proposed regulations alao
require that tha lead agency publiah a
newspaper notica announcing tha
availability of tht record file* and a
second notict tppi?m"*<"t that ITI*
proposed plan haa been issued. A public
comrr.tat period of at leut X dajn ia
required oa tht propoaed plan. Section
XC-S30(a) outlines tha stapt for tha.
availability of tht rtcord and public

jcomaent for a noa-tlme-critlcal removal
"action, EPA solicitad commtnt* on a
proposal currently undttccaiidaratioo
to require quarterly or semi-annual
notification of record availability and
tht taxation of public commaot in tha
FtdcnJ RafUtac.

AfjponM to cotrurttnts: Soot
couuzeciart su^je-strd that tha OM of
the Federal K*fM*t to announca tha
availability of tht administrativt record
U loo costly, or of little or na beaaflt
SeveraJ comntnurs requested
clarification on how ind whan the Itad
agency shodd res pood to commenia.
Another stated lhat l«td agendM
should be eacourtjcd—though not
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be:sre •.n forr.a. ;;rr.-er.t ;e.-.:c
=es:r.s.

EPA chose not to require a .-.c':ce '.:
aviiljbility of the adrr.i.-.:s:ra::ve -eccrd
in the Federal Register in this
rulemaking because it is still unclear
whether the benefits of this addi t ional
notice outweigh its costs. EPA may
decide tn the future to require tr.is
additional notice if it determines that
such nonce would improve notification.

EPA agrees with commenters that
clarification is needed as to wner. tr.e
lead agency should respond to
comments. We also agree that the lead
agency should be encouraged to respc-d
to comments submitted before the public
comment period EPA generally will
consider any timely comments
containing significant information, even
if they are not received during tht
formal comment penod and encourages
other lead agencies to do so. EPA wiil
strive to respond to comments it
receives ai early as possible, and to
encourage other lead agencies to follow
suit. However, any lead agency ia
required to consider and respond to only
thosa comments submitted dunng a
formal comment penod Any other
comaenu are considered at tha lead
agency's discretion. EPA has revised the
language of thes< sections to reflect tha
policy OB consideration of public
comments submitted pnor to public
comment period*.

One coma ant recommended lhat tht
regulation* should provide how long tha
s drums trative record must bt availablt.
and suggested EPA coordinate effort*
with the National Archives about
retaining tht record u a histoncal

.record Another ftlt that aatenals were
not always placed into the record in a
timely manner, and that tha record was
not always available to the working
public during evening* and weekend* or
accompanied by a copying machine.
Similarly, one cotumtnur felt that
document* should be placed in the
record when they are generated or in a
prescribed timeframe of rwo week*.
Another ajked that free copiw of key
document* be included in the record.

EPA believes that the lengih of time a
record must be availabli at or sear tht
sitt will be dependant on site-specific
consideration* such u ongoing sctiviry.
pending liti£*tio£ and community
Interne EPA also believes that
difficulties sometimes anccuattred by
th* working public require resolution on
a tiu-by-iiu basis and do not merit a
change in the proposed NCP language.
Special provision* may have lo be made
by tht record* coordinator, with the aid
of other sitt turn members, including



"e r=r_T.-i- :> r» *j?r.» cccri;r.j:sr or
r-re-a, s.:e rr.er.ae.er. to ensure ial the
recors location chcicn 11 coovecieat to
me pubLc and that copying facilities art
made available. Usiag public Lbranta to
hou»t the record should promote bcttir
availability of the record during aoa-
workiag houn and OB weeienda- la
response to mandating deadline* for
lead agencies to place documents into
the administrative record file. Agency
guidance already directi record
compilers 10 place documents into the
record Gj« at soon as they are received.
Agency pcLcy additionally prwcnbti a
sugjuted timefraae for placing
document* IB the record file. EPA
beiievtt that mandatory deadline* ia
the NCP would do little to increase the
rate at which record* are already
compiled. Tne decision to place free
copies o! key documents ia the record at
or near tht ntc will b« • site-specific
decision bated oo the level of
community mure*! in lht*e document!.
Those who wuh to make copiea of key
document* or toy document contained
in the adrainutran've record file should
alrea dy have acceaa to copying
facilities.

EPA received • comment
that it publijb • joint notice of
availability of the lismiitno'Te record
with a notice of availability of Technical
Ajiisie&ca Gnata. Aaothax 1*0****̂
•tated thai thj naaovaJ liu evaJuaDoa
and engine a RT.J evaluatioa/coet
anaJyaia fEE/CA} mutt be included ia
the record for a aoc-tima-oibcml . •
removal action.

Publishing notice of the availability of
the record ia tandem with
announcement! of the availability of
Technical Airislance Cruts (TAGe) te
a good ide« where TAGe art available-
foe a remonJ action. The TAG*.
howrrer. ere geoereJly detigned to
luppon citiren iarohremrat ia t*chaieal
inuet for n'tM urrda/soing r*ae<UaI
actions. TVe one-yen, $2 tcillhOB
limitation* on removal* tad ta« Ifagjtad
number of alternative! usually rtr^wed
n-.iki furthtr erpenje on a 'T^ti'^'^tl
adviior leti b«nefidaJ thxa H mijfel b*
for a Icmj-iem rcmrdJal tctko. AJ for
placirtf the removal lite enhtattea ajod
ELE/CA in trre tdnuniitntiT* record.
EPA agrtei that jrmertlly rock
dtx:ufii*nt» would b« ptri of tht
adAiruiOrative record for the rtmortl
action.

Finally, EPA U miking a minor chang*
to the language of { yX£ZO(t}(4]. EPA U
iubititunng tha term "decijioa
document" In place of action
mtmortndurn to allow for liruatjona
where the agency'i dedtion dcoimeat

for a re=ovaj act:os is nci r.*.-sei
acuon

Ftnal rv/ev 1. The t«cond aenieacaj of
If ooaeivb). 3oo E2£Xii;l) and
300.&20(b|C) an revtt«d to rtficcs the
new language on reipondiag to
eo tun en u at follow^ The lead tgtacy
u encouraged to eoru>der and respond.
at appropriate, to •igruScint cemmcfita
that were submitted pnor to the public
comment period."

2. In i 3CO.S20(a)(4). the tern -deciaioa
document" if eubs united for "acboa •
aaemoranduav"

3. The remainder of I 300-&20{a) ia
pronulgit»d u proppaad.

A'a îa.- Section SOO.Baofb).
Ad&iauntrve record file for a removal
action— tuBf-critic*] aad emerg eaqr.

PnpettdmJ* Sectioa 30&S2Q(b)
outlinrt supe for public pArtcipaOoa
and adauatftrttive record availability
for bme-cnticaJ aad esseriracy rtmoval
respcoMS (U FR 81516): "Docuaxaa
included ia the adnunutnnve rtcord .
file thxll be made available for public
inip*ctjon oo later thaa 60 day* a/tar
irutiaboo of on-«ite raaovml activity." at
whJch poiat notification of the
availability of the record auit b«
published. The lead «<«&cy tht& uf
approphata. will provide a public * •
comment period o/aot leu thaa X day*
oa the selection of tha mpcnM acttoo.

Rtiponu to conuntntx SrvemI
comacau sugj«st*d that public
commeat rt^uirmmtatf uodar
I 300.&20Cb) wm uaaectua/y aad
bu.-d*r^oma, eip*ciiJ]y the rtquirtAaal
to publiih a aotiea of the availability of
the record One comoeat a^oed tact
requiring public nottScatioe o/bota
record availabQlty aad of a aita'i
Indujioo oa the NTL wu onaactuary .
aad duplicattvv. Another *f*rnr<»^
i uta-d that the rtqulreacatt for public
notiC cation tad public cfflnmetil an a0t
appropriate for ail time-critical rtaoval
actiotti, aad rtcoauaeaded that ta«
adminirtrative record be available toe
rrriew only for taoe« time-critical
ramoval actiona that do reculn public
notice aad commas L A related comm«at
stated that the r*quir*m*at to publiih a
notice of tvailabdlry of tba
administratrv* record for aj time-critical
removal actions be eliminated in favor
of mA^igg tha record available but aot
requiring aa advertiMmcat or mmmtrH
period since scm* Oae-crfticaJ Njocval
actiooj art completed before a public .
comment period could be held. Othan
asked that the public comment period
b*come manda lory, or at leut
mandatory for removal sctivltiw oot
already completed at the time the record
is made available. Another comment
requeued that th« record become

• v«.,*o,e sooner.—41 .e*s' DC :<>
i£jU4:ion of on-i.ie rcmcvi. 4:*.:v.~7—
because the current 60-aay pcnod
prevestfd the corunderauon of *ay pre-
work comraenu. A second comment
supported the 60-day penod Fuvaiiy, a
conuneoicr argued that it made little
se.-.se to make the record available a/ter
60 days for an emergency rcapooM
because the oo-iceoe coordinator (OSCj
repon containing most of the response
inforaauon isn'i required to be
completed until one yea/ following the
response action.

In general the public participation
requirement* under I 300A20(bj art
daaigard te preierve both the flexibility
aad djscreuon required by the lead
agaacy IB time-cnucaJ removal acooa
aituauoaa aa well as EPA'a commjaeat
to tzcojjt&rj public parUupauoa aad
to keeping aa aifsctfd community weU>
in/oraed EPA beLicvu the noufi&saoa
and comment pcnodJ required ia
| aoo.aaXb) provide for both Agaacy
flexibility *"^ meaningful public
iavolvaaual. The rvyuiatory Jarvguag«
suting that "The kad agenry shall, aa
appropnata. provide a public comment
period of not IMS thaa 30 days"
provides the laad ageacy aeedad
flexibility whca the emergency nature of
circumataacaj mxiu boldiAg «
commeat period in/axaibla.

VSIui* EPA believe* that it it
eecaeMry to <*!""""» tha availability
of the administrative record for tiae-
criticaJ aad em<rgeory removal action*
as wall u aca-tima-criticaJ action. EPA
belieret that requiring establishment o/
the adniaistrac've record aad publishing
a actice o/iu avaikbility 30 days afur
initiating a removal action La ail caaaa,
instead of "aa la tar th«a 60 days a/tar
initiating a removal action." aa
proposed, would be somewhat
premature. It haa b*«n EPA'a experience
that It oftaa takaa 60 day* to stabilize a
tit* [La. thoM activities that help to
reduce, retard or prevent the spread of a
hazardous* substance release and halp to
eliminate aa immediate threat). EPA
believe* that tha overriding U*i of
emergency rerpcnM t > s m s during this
critical period must be the undtrukxg
of oeceuary subilixstion. rather thaa
administrative dutfe*. Compiling aad
advertising the rvcord before a site haa
become stsbilired would divert
emergency response taamj from '
d«vuuLg ibii; fun attantioa to a
rttpcnse. EPA belJercj that such
tdminiitradvc pn>c»duru are better left
for after lite stabilization.

Public notice r*qulrtm«au for
announcing tha availability of the
administrative record and for a site's
inclusion oa the NPL ire not dupLcauve.
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- _ : - • • • . ~-e r-S..C 5!" '%»•> «•—.•
;.:."#reni Jec.s.ons Remova l JC'.iOr.j do
ici anv iys t a k e ptace a; sites on the
NFL therefore, the nonet requirements
are obviously not duphcative for these
remove! actions. For remedial sites thit
ere on the NPL the administrative
record need not be established for some
time after listing on the NFL to
pubi.shir.g a nonce of the availabil i ty of
the record would be essential to make
the affected public cocnuam of sue
progress and their opportunity for
review of documents mcJuoed in the
record.

Lastly, the procedure* specified ia
i 300.BCO(b) are applicable to an
emergency removal that starts and
finishes within GO days. However, as
provided in } 300.&20(b)(2). • comment
per:od is held onJy where the lead
agency deems it appropriate. But
because the adrr.irustritive record is an
avenue for public information as well ••
for public concent EPA also believet
that even if the action is completed
before the record file is made available,
it is st:ll appropriate to make the record
available to the public. There is also no
inherent conL-tdiction in the OSC report
being available one year after
completion of the response action while
the id.T._-aj2-»uvi record becomes
avai lable 60 days after initiation of on-
site activities. Since the OSC report is •
summary of the site events ajid is not a
document which is considered ia the
selection of response action, it is not
generally included in the administrative
record.

Final rule: EPA is promulgating
{ 300.820(b) as proposed except that

1. The second sentence of
} 300.&20(bK2! is rtvited on responding
to public comments as described above.

2. Section 300.«0(b](3) is revised
consistent with | 300.&20(a)(4); the term
"action memorandum" is changed to
"decision document"

A'o/nev Section 300 &25. Record
requirements after decision document Is
signed. • '

PrvpctHJ rait: Section 30CU23
describes situations where documents)
may be added to the adruai*trtthr»
record after the decision dccaaaat i*
signed. Documents may be added to a
record ia the foUowinj circumstance*
When the document addresses a portion
of the decsion which the decision
document does not address or reserve*
for later when the response action
changes and an explanation of
signif icant differences or an amended
decision document is issued; whea the
agency holds additional public comment
p*rio<is af ter the decision it signed; and
when the agency receives comments ""

C—i.r.:re »-"..f.cjnt .r.:arrr.a . -r -:oi
ccr.:a.r.es e:sev»r.ere :n :»e recsrc wnicr.
couid not have been submi t t ed sur.r.g
the pubitc comment penod which
substantially suppon the need to
signif icant ly al ter the response action"
(53 FH 51318). In addition, subpan E of
the proposed NCP discusses ROD-
amendments and Explanations-of
Significant Differences. Explanations of
Significant Differences may be used for
significant changes which do not
fundamentally change the remedy, and
do not require public comment ROD
amendments must be used for
fundamental changes, and require a
public comment penod.

Response to comments: One
commcnter asked that subpart i reflect
the factors consistently applied by
courts when determining whether the
record should be supplemented,
including such cntena as Agency
reliance on factor* not included in the
record, aa incomplete record, and strong
evidence that EPA engaged in improper
behavior or acted in bad faith. A related
comment stated that since general
principles of administrative law apply to
administrative record restrictions and
supplementing the record. language
limiting supplementing the record should
be deleted from the NCP. EPA believes
that including specific tenets ef
administrative law governing
supplementing of the record ia the NCP
itself is unnecessary. These tenets spply
to record review of response actions
whether or not they are included ia the
NCP. The requiremeats of 1 300.S25(c)
do not supplant principles on
supplementing" administrative records.

Another comment recommended that
EPA permit the record to be
supplemented with any issue contested
by a PRP. while granting aa objective
third parry the ability to accept or reject
record supplements. EPA already
requires that any documents concerniaf
remedy selection submitted by PRPs
within the public comment period b«
Included ia the record. All significant
evidence submitted e-fter the decision
document is complete is already •
included la the record, so lon| as It
meets th« requirements of i 3CO,S25{c).
is not included elsewhere in the record.
could not have been submitted durlag
the public comment period, and support*
the need to significantly altar the
response action. EPA believes these
criteria are reasonable and do not
require the us* of a -third-party
arbitrator.

One comment stated that all PRP
submissions must be placed in the
record ia order to protect a party's due-'
process right to b-> heard EPA disagrees
that all PRP submissions to the Isad

•>'~.*r -o prstec: -r.e aar-y i -_ t-.-'.,,.
r-gr.:s. The prcces* proviceo ..i tr.e
rules—including the nonce of
a v a i l a b i l i t y of the proposed pian ar.d :.-.e
aemmistrative record for review, the
availability of all documents underlying
the response selection decision for
review throughout the decision-making
process, the opportunity to comment on
the proposed plan and all documents m
the administrative record file, the
requirement that the lead agency
consider and respond to all significant
PRP comments raised during the
comment penod the notice of significant
changes to the response selection, and
the opportunity to submit and
requirement that the lead agency
consider, any new significant
information that may substantially
suppon the need to significantly alter
the response selection even after the
selection decision—is sufficient to
satisfy due process. Moreover, the
opportunity provided for PRP and public
involvement in response selection
exceeds the minimum public
participation requirements set forth by
the statute. Placing a reasonable limit on
the length of time in which comments
must be submitted snd providing for
case-by-case acceptance of late *
comments through | 300.&25(c). docs no.
infringe upon procedural nghts of PRPs

One comraentsr asked that the
permissive "may" ia i 300.8ZS(a) be
changed so there Is no lead-agency
discretion over whether to add to the
administrative record documents
submitted after the remedy selection,
sod stated that additional public
comment periods as outlined ia
I XOJi5{b] should not be only at EPA's
option. A related comment stated that
the multiple qualifiers in i 30C-S2S(c).
including the phrases "substantially
support the need" and "significantly
alter the response action" (S3 FR 51516).
grant EPA overly broad discretionary
powers over what documents may be
added to the record The commanter
su&ests deleting the word
"substantially." as well as staring that
all comments, eves those disregarded by
EPA. should be included in the record
for the purpose of judicial review. EPA
disagrees that the word "may" in either
f XO-SZS(a) or { 3<XUi${b) is too
permiwive. Section 300-**5<b) of the
propcsaJ was simply inltnded to clarify
the lead agency's implicit authority to
hold additional public comment ptnods,
in addition to those required under
subpart E for ROD amendments.
whenever the lead agency dtades it
would b* appropriate. &*<auM these
additional comment pcnort* are not
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' rerrr.njive lensuige sirr.ply re .'ecu
;.-.e .ttc «geney s discretion with respeci
tc '.nese acdi t ional public involvement
opportunities. Similarly, lead-agency
discretion to add to the administrative
record documents submitted after •
decision document has beta sigaed
providei the lead agency the option to
go beyond the minimum rtqvurementa
for public participation outlined in the
aiatute . la response 10 requests to delete
the qualifiers in i 300 laic), this
language is inieBtionilly designed to
define careful ly the circumstance* ia
which EPA mu«t consider comments
submitted aner ihe response acuon baa
been selected. This standard recogruaaa
CERCLA'l n*xn Jste to proc*ed
•xpeditiou*'} ii» lapiement selected
response scnons. but also rccogjuta*
t h a i there wii ; be certain instances ia
which ngni/icant new tnformaaoe
warrants reconsiders ocri of the stUcted
response action. Secuoa 300J£S(c) i*
intended to provida a reasonable Uaxit
on what comments EPA must review or
consider after a decision has b*ta ma da.

Several comjr.esters requested that
PRPs not identified until aftar the doaa
of the public comment penod should ba
allowed aa oppcrtuajry to commant oa
the record withifi 60 days of EPA'»
nouficatioo of pctaatial liability. EPA
makes significaot afforts to involve PRPi
as early UD the procasa as poaaiblav
When PRP* an identifjad late ia tha
process, they may provida EPA wita
commanu at that boa. EPA wifl
consider coaoaau which are submit tad
after the d«aaioa document is signed ia
accordanca with tha criteria of
i 300.ft£S(c). Thii ia true oo aaOar whae
the PRP is idanti2ed IA tht process- EPA
believes tLat the currant ruia ia
suITiaint for graatiag th*t« lata> '
identified PRPs tha oppcrtuajry for
submjttiaj Lata commanu for th« record

One ccranrnia? stated that oaw
in/onnatjoo that confirma or
substantiaits prior public cftirvavmt
should be matie pan of tha record
aftar a ROD Ls supped EPA la at*
required by Hatuta « refdatiosi M
cocuidcr ti>**« commeatz, althowjh a
lead afaacy msy
cor.udxr poai-AOO comaa«U» tt
corjidrrt to b« ai^nii
case both lb4 cocimeat aod ti»
agency's respccM are part o/tba record

FioaiJy. EPA a zc-Liur^ a ouxrar chxa^t
to | 300^L5{b) oc adddtooaJ pvbiie
cocrvn^nt penoci to clarify that, ta
addition to comments aod m^ceM* to
comment!, doou&tfflta lupyortLBj lb«
request Cor an additional convnant
period and any d*diion documeati
would b« plac*d ia Che

reurc ::K. rt-'̂ i^a -JLJ .1 «T.a:
inienoed in ifie proposal, a ciar.ficeuon
is necessary to ensure consistency.

final mie.- EPA is promulftunj
i 300 825 as proposed except for an
addition to the last sentence of section
(b) as foLJowr "AU addJOonal coramenta
aubmnted dunnj auca comnut penods
that are responsive to the request, and
any responat to these comments, aloaf
with docuneati auppor&nf the request
and any final decision, with respect te
the issue, shall be placed ia ta«
•dministrauvt record fila."

Subpart f—Uti efDiiptnefiu and
Otfitr Chtmicalt

The follow-in* sections ditcuaa
comments received en auupart J and
EPA a ret poiuts.

A'cmr Sections 300.900-300 J2a
CenirmL

Exttlinf ruJt: Section 3t&n described
the purpose aad applicability of existing

.aubpart H (BOW subpan ;). and | 300.U
define* the key terms us«d ia tbt
ref^itioa Section .Vrs3 provides that
EPA shall maintain a schedule of
diipensnu and other chemical or
biological products that cay bt
authorized for use on oil disciarft*
called tht "NCP Product Scieduie,"

Section 300.M MU lortb tb« .
procedures by wbjci aa OSC nay
authorize the us* of products Us led oa
the NCP Product Schedule. The aactioo
provide* that aa OSC with coccuiruca
of the EPA representative to the RRT
and the eonemreaea of tha state(a] witk
juhsdJction over tht aaviaaola watm •
(aa defiaad by the CWA] poDutad by tha
oil diacharft, may authortu tha UM of
difpersanu. surface ™T7*r*if tteatt,
and biclopcal additives Ust*d oa tha
NCP Product Scha îula,

Thia a*ctioa alto proYidsM (hat If tha
OSC dataadoa* that (h* OM of a
dif?«r»ant sarface coUactA|
biolofieaj additira ia mcttwy la
prrrsni or mbatajitially rwfuca a haxard
to h'TMft Ufa, ixai tbart ia l

to obtata tha o#edad concumocaa.
the OSC auy unilaterally authorisa tha
&M of any product. Indudlruj a product
not oa tha NCP Prodvcs Schedul*. Ia
rudi lastaace*. tha OSC must m/ora tha
EPA RJtTrepr*e«atitiv« and tha
affeod state* of tha u« of a prorfoct aa
scon as pc*nbla and mart obtaia thair
ccmcurrdoa lot th* coettnu*d UM of tha
product oace the tLraat to honaa Ufa
has subsided This provisioo alimfnatta
delays In potmtslly Ufe-threateniaf
situation*, racfa aa spills of hifbJy
Qamoabla petro4«um product* ia
harbors or oaar inhabited aresa.
AJlhooga they will not be lilted oa lh«
Schedule, thts sectkm al«o provides for

a.-r.cr::i::cr. cf —.e j»
aae,-.:j sc e ^is .
«f sincing aaenu is pronisned

Section 300.84 expiic;tly encourafes
advance planning for the UM of
d:spersanta and other chemicals The
OSC is authorised to approve the UM of
disperaants and other chemicala without
the concurrence of the EPA
representative to the RRT and the
affected states if these parties have
previously approved a plan identifying
the products that may be used and the
particular circumstance* under which
their use is preauthonzed.

Section 300.&S details the data that
must be submitted before a dispersant
surface collecti.»4 ajent. or bioiocical
additive may be placed on the NCP
Product Schedule. Section 300 .80
describes ths procedures for placet a
product on tha Product Schedule and
also seta forth requurarr.ts denied to
avwd possible cisrtpreser.tation or
misinterpretation of tha meaning of the
placement of a product on tht Schedule.
including tha wording of a disdaime to
be used in producl advertisements or
technical liters Us* referring to
placement on tha Product Schedule,

Appendix C details tha methods and
type* of apparatus to be used is carrying
out the rrvuec1 run dud dispcrunl
efJactfvaneta aad aquatic toxjcry testa.
Appcndbt C also seta forth tha format
repaired for namury presentation of
product ten data.

Pmpcttd nil.' Proposed subpart J is
very similar to subpart H and contains
onJy minor revisions. Secuoa numbers
and rafereace* to ot-Ser Mctiona aad
subparu bava beeti changed when
appropriata Tec&Aical chang«« and
minor wording changes to improv*
clarity have alao b*en raada.

DefinitioBa fono*Hy pretented ta
rubpart K Kara b*co mo% ed to subpart
A. and • n«w cUfiaitira has b*«n addad
for miscellaneous oil spill control
ag«ats. Accordia^Jy. a lial of data
rfrqulrem*au for miscailsneou* spill
control agtnu U proposed to be added
to | XHV15. The dafinitJoa for navigablt
wattrt is aa d*fie*d in 40 CTR liai.

Section 300_na wtjch addr«s«d
"AuthoraaHoc of n»e," was modified
slightly ia tha proooa«d reyulao'oo to
emphasixa tha impcrtaoca o/obtimiag
concumaca for tha UM of dirpcrsanu
and other cheaJcjii frooj tha
appropnata stats repn^cntstrvea to tha
RejionsJ Ras^oosa Team (KRT) and tha
DOC/DOl natural ntoxcros trustees "aa
appropriata."

.
/nro/rsjruaf efDOC/DOI tn*tt»*t.
Many comnotsr* opposed the
inciusjoo of tha DOC/DO! trustees ia
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APPENDIX M

SUBPART I OF NCP

Suteart I—
sen oi

Record tar

300.900

(a) General requirement. The bud

record 'Jut coataia ib* document* thai
fora ch« tM*a for tie *ei*caot of •
response acuoa, Tie l«*o affnc? stei
compile and trurBemi th* voamisnovt
record ia acccrcasea with thu -ewfrpa/t

(bl ^eajia/*t"oc»» rpujfta forftotni
foaUtMO. (I) I/ • ledanj a^vacy otaar
than CP A ti to* lead e^eacy tor *
federal fatality. die fetiemi as»ey sfaaQ

record far &• seiteaoa of &*
icaoo for ttrt fioiiry tg accondaaet
«nth d^j nbpvt. EPA eaay £uaaib

is 6e idrmmrgjov* rvoard
file CD esj-an Aat tiM edmcBiiomCfrt
record LncJudtf aiJ docamrra duu fora
the bou /a? tiu sviecnoe o/ 'du

(2) EPA a- the UA Coat Cward
cosxf&ie T^ nitV "***'< cbe adsuuk
record «rh*n it a tfe« laad ag*K7 for •>
fedtrml &oiirr. '

(31 1/ EPA i* isvoTwd a tba M^ecnoi
of the rerpoeaa acaoa g t ftdend
fioljty oe thi NPL tbc fedanJ t$eacr
tctust a> tia laad a^ecy >^»-U premda
EPA via « 0097 o/ dM iadec «f .

la (bt
record A*, ehe W/FS

reku«d for p»*>««
*d pO*. anr p«6U«

comfa»ms rectrv«d o« the Rl/PS and
pnaoaeod ^aa. tad any
E7A uuy r*qve«( oai a

t±x
Ae

(c) .
/etTO1 urn. ITa Mate is the lead
for a site. Ac watt rhafl compile and
mamrain the ed»imsor«tr*p« recnnl for
the it ier:en of tbt response icntre for
thai sue ui aeeordanev wrrh rtu»
•ubpaj^. EPA may T*^ttr« tie rat* to
place idicw.fi doesncnti in the
•dAiniitmvi mord S» to eaiun rh«t
the adxmisuTBT* record iachades all
documeru which fans the betu for *ie
seleccon of tie ruponse «raon. The
state sbail proxnda £?A with a copy of
the index o( docusenti indud«d in ch«
adffiuusndvi record ffie, du Rl/FS
workpian. Ae KI/TS releeMd for public
comaest. ie prspo**d pkfl. anypubuc.
conaeou received en the RLTS asd
propo««d pJazL ajod uy other doeuaeau
EPA miy requMt OB a caM-by<«M
baxia.

(dl AfpCeabiHty. Thu tubpjui a^pliat
to aJ] rt»yoc*e acjoa» taJua ucdar
Mctioa 104 of CZRCLA or soufhL
secured, or ordered «dmini.tg»a*ejy or
)udjat£y i««^> MC^OB 106 of CSS CIA.
as foUowa:

(1) R»a*dI*J Mdo&c. where ^«
nmxdJaJ vavMdeeJloa c«nri*^rjd a/ter
the promuitAaaA of th*M
a a d . . " : -

Jacdoaa where (ha«etiae
u *55s*<Ja/Ur m* .
of th«M

(e) For thOM rerponM enonj aet
lacfwi»d to parafrrph (d) of thii
the letd M*acy shail comply wife tfcis
tob^art m th« exua pncdabia. .'

(a) The « sgtacy
docket at aa s&a o/ 1&« le*d aaascy Of
otfcff OKztrW locvtiae at wtodi
dooscs*fla iaHiiiitd ia (te

record S2* skjJ b*
aadieopy o/th> domMaift
is da ads:2uerrc>« record '

fiU ffejlJ «I*a b* sKd« rruUbte for
pccCaa at or o*«r ±4 sit* at

U&se. nzs^-c u provided
(!) SoJcpiU-3 aad tr»£nf data. ^MVtf

coatrvX ca4 qullty tnorraea
docaavrautioa. aod dun of cutody
fwTM. zi*«dao<,b« looted at or wcrth*
site at U=M or n tba ccntreJ bodoav

tJta tbe tadwi to th*
esTd file ind!ait*f tha

arxi a*»iUt>dJry of thia
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e-.2*r.ce socvrrenis
'3i Publicly a\ i i iable technical

I;;erj:_t not generated for the site at
issue, sucb as er.gmeenng textbooks,
article* from tecruucal journals, and
lexicological profiles, need not be
Incited at or near the ntc it uiue or at
the central location, provided that the
literirure is lined u> the index to the
adrurjstrauve record file or the
Itierarire is tied in a document ia the
record.

(4) Documents induded in the
confidential portion of the
administrative record file shall ba
located coiy in the cental location,

(5; The administrative record fora
removal acuon when the release or
threat of release requires that on-aita
removal activities be initiated within
hours of the lead agency's determination
that a removal is appropriate and on-
aite removal activities cease within 30
days of initiation, need be available for
public inspection only at the etatrtl
location.

(b) Where documenU art p!ac*d ia
the cer.tral location but not ia the file
located at or rear the site, such
docume flU shall ba added to the fill
located at or near the tiie upon request
except for documeau induded la
paragraph (a)(<) of this section,

(c) The lead agency may make tha
^dminiitrative record Mis available to
the public in microform.

{JOCJ10 Com»rt» of 9* sj

(a) Cor.ttnti. The admiaistrtavt
record file for selection of a mpcnM
acton typically, but not In all case*, wtfl
contain the following typaa of
documentr

(1) Document conUiaizg tactual
information, data and anaJytii of tha
factual information, and data that my
font a basis for the aalectioo oft
responsa action. Such documeau may
indude verified sampling data, quality
control and quality atrurane*
docuxenution, chain of custody forma,
site inspection reports, prelimiaary
ajienment and site evaluation rrportt,
ATSDR health essatszwatiK document*
supporting the lead agascy'a
determination of immiMSt and
substantial end&n»Yrrae*>t. public health
• valuations, and uchiucaJ and

—•- «valuatioas. In addition, for
cons, such docuoanu may
raved workplans for tht

the selection of the response action.
Such documents may mciude guidance
on conducting remedial investigations
and feasibility studies, guidance on
determining applicable or relevant and
opprcpnate rtqmremenu. guidance on
nsk/exposure asacssmcnu. engineering
handbooks, articles from technical
ioumait, memoranda on the application
of a specific regulation to a aita. and
memoranda on off-site disposal
capaary;

(3) DocumenU received, published, or
made available to the public under
I 300.815 for remedial actions, or
I 300.SCO for removal actions. Such
documents may indude notice of
availability of the adminif cativa record
flic, community relations plan, proposed
plan for remedial action, noticaa of
public comment periods, public
comment* and ixJormation received by
the lead agency, and respon*M to
eujniAcant commesta;

(4) Decision documents. Such
documenu may indude action T

memoranda and records of decision;
(5) Enforcement orders. Such - •-•-

documenu may indude admonirSmHva
order* and consent decree* aad

(6) An index of the document*
included la tha administntiva record
file. If documeau are customarily
grouped tof ether, aa with sampling data
chain of custody documents, they may
be listed as a group la tha tadcx to tha
admiaistnttva record fila,

fb) Documents not induded ta tht
edminlitntin ncordfil*. Tba laad
ageucy is not r»quired to tnciuda
documaaa ia tha administrative record
file which do net form a baxis for tht
selection of tha rtrponM action, Soca
documenU tnduds bat are not Umltad to
draft doceoccta, ictarnaJ mamoraada.
and dty-to-day nous of staff onkaa
rocs documnU ccetain in/ormatioa •
that forms tha basis of salectioe of the
rttpocM action and tha m/ormatice to
not ladud*d m any oth«r doaaunt la
tha administrativa record file,

(e) Prinltged docu&viU. Priril*j*d
docomrnB shaQ not ba induced ia the
rtcord file eocvpt as providad ia '
paragraph (d) of this section or whera
such phvileft is waived. Prlvileftd
documenU indude bat art not limited to
documecu subject to tha attomty-diaat,
attorney work product, delibtratrva
proctta, or other applicable pdvilefa,

(d) Confidtfi tiaJ fill. If in/orma boo .
which forms the basis for tha salecQoo

•7.4KC .. ^.•..***«*_ t «r.c *".f l.TT.rr.dr'.
shall be piacec L-. -.-.e ?^t:.c.y avi.,«-.e
portion of the aa.T»;r.is:ra~vt rtccrc :*..«.
The confidential or privileged docu.-.e-t
iuelf shall be paced in the confidential
portion of the adminjsrraiive record f.ie.
If information, such as confidential
business information, cannot ba
summarized in a dJsclosable manner,
the information shall be placed only m
the confidential portion of tha
administrative record file. All
documenU contained in the confidential
portion of the administrative record file
shall ba listed in the index to the file.

1300-1 if AomtfUau aCva r»cortf me for a
r-emeatat action.

(a) The administrative record file for
the selection of a remedial acuon shall
ba made available for public inspection
at the commencement of the remedial
investigation phasa. At such time, tha
lead agency shall publish in a major
local newspaper of general circulation a
notice of the availability of tha
adminisWSve record fiJa.

(b) Tha lead agency shall provide a
public comment period as specified in
I 300.430(0(3) so that interested persons
may submit comments on the selection
of the remedial action for inclusion in
the administrative record file. The lead
agency is encoung*d to consider and
mpond as appropriate to significant
comaenu that ware submitted pnor to
the public comment period. A written
responsa to significant commenu
submitted during the public comment
period shall ba induded in tha
•dmiaismtiva record fila.

(c) The laad agency shall comply with
the public participation procedure*
required ia I 300.430(0(3) and shall
docHraant such compliance ia tha
•dministrativns record.

(d) DocumeaU generated or received
after tha record of decision is signed
shall ba add#d to tha admiaistrativa
record fila eery aa provided in { 30087.5.

| JCCia A^nJntttrrBv* racort f»e for a
fwrwrt •cttoiw

(a) It bastd on tha site evaluation, tha
lead agmcy determines that a removal
action is spproprists and that a planning
period of at least six months exisU
before on-site removal activities must ba
initiated:

(1) Tha administrative record file shall
ba made available for public icrp-ection
whaa tha engineering evaluation/cost
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analysis lEE/CA) is made available for
puoiic comment. At such time. th« lead
Agency shail publish tn a maior local
newspaper of general circulation a
nonce of the avai labi l i ty of the
administrative record We.

Cl The lead agency shall provide a
public comment period as specified in
f iOO.475 so thai interested persons may
submit comments on the selection of the
removal action for inclusion m the
adminis t ra t ive record file. The lead
agency is encouraged to consider and
respond, as appropriate, to significant
comments that were submitted pnor to
the public comment period, A written
response to significant comment*
submitted dunng the public comment
period shall be included m the
administrative record Hit.

(31 The lead agency shall comply with
the public participation procedure* of
I D00.*l5(m) and shall document
compliance with f 300.415{m)(3)(i)
through (Ui) in the administrative record
file.

(4) Documents generated or received
after the decision document i* signed
•hall be added to the administrative .
record fUe onjy as provided in | 30ft <2S.

(b) For all removal actions not
included in paragraph (aj of thi* section:

(1) Documents included in the
administrative record file sbaU b« made
available for public icjp*ction no later
than 60 days after initiation of oo-sita
removal activity, At such tine, the lead
agency ihalJ publish ia a major local
newspaper of general circulation a
notice of avai labi l i ty of the
administrative record file.

(2) The lead agency shall aa
appropriate, provide a public comment
penc-d of not less than 30 day* b+ginninf
at the rime the administrative record Ala
is mad* available to the public. The lead
agency is encouraged to consider and
respond, as appropriate, to significant
comments that wert submitted pnor to
the public com/cent period. A writtaa *
response to significant comnaats
submitted dunng the public f^nr^rft
penod shall be included in th»
administrative record fit*.

(3) Documents generated or received
af ter the decision document ia signed
shall be added to the admirustrauw
record file onJy as provided ia i MO H25.

| XKL*7J Record r»<jv*JrwT*ot* aftar tf»
docum*m t*

(a) The lesd agency may add
documents to the administrative record
file af ter the decision document
selecting the response action has b*«fl
signed it

(1) The documents concern a portion
of a response action decision that the

decision document does not address or
reserves to be decided at a la ter date: or

{21 An explanation of significant
differences required by } 300 43S(c). or
an amended decision document t*
issued- tn which case, the explanation of
significant differences or amended
decision document and all document*
that form the basis for the decision to
modify tfae response action shall be
added to the administrative record file.

(b) The lead agency may hold
additional public commeni penod* or
extend the time for the submission of
public comment after a decision
document has been signed on any issues
concerning selection of the response
action. Such comment shall be limned to
the issue* for which the lead agency ha*
requested additional comment All
additional comments submitted during
such comment period* that art
responsive to the request and any
response to these comment*, along with
documents supporting the request and
any final decision with respect to the
issue, shall be placed ia the
administrative record file.

(c| The lead agency ia required to
consider comment! submitted by . .
interested parson* after the clos* of the .
public comment penod onjy to the
extent that the comment* coo tain •
significant information not contained
elsewhere ia the administrative record
file which could not have been
submitted during the public comment .
penod and which substantially support
the need to significantly aJtar the
response action. AH such comment* and
any responses thereto shall b« placed ia
the administrative record file. . • ... .•

Su6p*irt J—y** of DtoporMnts and .
Otrw

iWB
(a) Section 311(c)(2)(C] of the Oeaa

Water Act require* that EPA prepare a.
•chtduJe of diaparsant* and othtr
chemical*. If any, that may be u*«d Ia
carrying oal the NCP. Thi* subpart
males provision* for such a schedule.

ft) This subpart applies to the
navigable waters of the United State*
and ad(o(nin| short line*, the watan of
the contifuou* zone, and the high s«aa
beyond th* contiguous zone ia
connection with activities under the
Outer Continental Shelf Lands Act
activities under the Deepwatar Port Act
of 1974. or activities that may affect
natural resources belonging to.
appertaining to. or under the exclusive
management authority of the United
Statev including resources under the
Magnui-oa fishery Conservation and
Management Act of 197*.

103

fciThis subpan acpiies -o -he .-sc •>'
any therr.isaj agents or oner aod:::v«s
as defined m subpart A of this par: tr.st
may be used to remove sr control oil
discharge*.

fioo.toi MC» »vo«uet Sent*,*.

(a) Oil Discharges. II) EPA shall
mainta in a schedule of dispersants and
other chemical or biological products
that may be authonied for use on oil
discharges in accordance wi th the
procedures set forth in i 300.no. This
schedule, called the NCP Product
Schedule, may be obtained from the
Emergency Response Division IOS-2'.O).
U.S. Environmental Protection Agency.
Washington. DC 204«0. The telephone
number is 1-202-M2-2190.

C) Product* may be added to the NCP
Product Schedule by the process
specified in | 300.920.

(b) Hazardous Substance Releases
[Reserved).

130CJ10 AvVtortattofl of us*.
(a) The OSC with the concurrence of

th* EPA representative to the RRT and.
a* appropriate, the concurrence of the
RRT representative* from the state*
with jurisdiction over the navigable
water* threatened by the reieose sr
discharge, and in consultation with the
DOC and DO! natural resource trustees,
when practicable, may authorize the use
of dispenant*, surface collecting agent*,
biological additive*, or miscellaneous oil
spill control agent* on th* oil discharge,
provided that th* ditpenanu. surface
collecting agent*, biological additive*, or
ouscaLiineou* oil spill control agents are
listed oa me NCP Product Schedule..

(b) Th* OSC with th* concumnca of
the EPA representative lo the RRT and.
as appropriate, the concurrence of th*
RRT reomemative* from th* state*
with jurudJctioQ over the navigable
witer* threttened by the release or
discharge, and in consultation with the.
DOC and DOT natural resource trustee*,
when practicable, may luthonxe the use
of burning agent* on a cise-by-ca»«
basia. . .

(c) Tfae OSC may authorise the use of
any dispersant. surface collecting agent
other chemical agtnt burning sgent
biological additive, or m'scellaneou* oil
spill control agent Including product*
not luied on the NCP Product Schedule,
without obtaining th* concurrence of the
EPA representative'to the RRT, the RRT
representatives from the states with
jurisdiction over the navigsble water*
threatened by the releiw or discharge.
when. Lfl the judgment of the OSC the
UM of ih* product Is necessary lo
prevent or substant ia l ly reduce * hazard
to human life. The OSC is lo inform the


