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LUJAN & WOLFF LLp
Attorneys at Law

Suite 300, DNA Building

238 Archbishop Flores Street
Hagatiia, Guam 96910
Telephone: (671) 477-8064/5
Facsimile: (671)477-5297
Email: dslwolff@lawguam.com

Attorneys for Respondent Henry Simpson

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 9
IN THE MATTER OF: DOCKET NO. CWA-09-2026-0016
Henry Simpson,
d/b/a Buena Vista Subdivision ANSWER TO AMENDED
Santa Rita, Guam, ADMINISTRATIVE COMPLAINT;
REQUEST FOR HEARING

Respondent.

Proceedings under Section 309(g) of the Clean
Water Act, 33 U.S.C. § 1319(g).

COMES NOW Respondent Henry Simpson (“Respondent”) and hereby answers the
amended Administrative Complaint filed on January 29, 2026, (“the Complaint™) as follows:

1. In response to paragraph 1, Respondent admits only that the Administrative
Complaint seeks the assessment of civil penalties but denies that any civil penalties should be
assessed against Respondent.

2. In response to paragraph 2, Respondent lacks sufficient information and belief to
formulate responses to the allegations contained in said paragraph and, basing his denial thereon,

denies generally and specifically each and every allegation contained in said paragraph.
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3. In response to paragraph 4, Respondent denies each and every allegation
contained in said paragraph, including that the Administrative Complaint conforms to the
prehearing procedures at 40 C.F.R. § 22.14 governing administrative complaints.

4. In response to paragraph 5, Respondent admits only that 40 C.F.R. §§ 22.3 and
22.4 are Rules of Practice but lacks sufficient information and belief to formulate responses to the
other allegations contained in said paragraph, and, basing his denials thereon, denies generally
and specifically each and every allegation contained in said paragraph.

5. In response to paragraphs 16 and 17, Respondent denies generally and specifically
each and every allegation contained in said paragraphs since the cited permits speak for
themselves.

6. In response to paragraph 19, Respondent admits only that he is an individual but
Respondent denies generally and specifically each and every other allegation contained in said
paragraph. Respondent lacks knowledge of the specific coordinates of his property including any
property that is the subject of this Complaint.

7. In response to paragraph 21, Respondent lacks knowledge of the specific
coordinates of his property which the Complaint refers to as Buena Vista Estates and therefore
lacks sufficient information and belief to formulate responses to the allegations contained in said
paragraph and, basing his denial thereon, denies generally and specifically each and every
allegation contained in said paragraph. Further, any property that was ever owned by Respondent
that borders Matthew Ct., Dax Ct., and Jakey Ct. have been previously sold to third parties and
are not now owned by Respondent and were not owned by Respondent during the timeframes
referenced in the Complaint. Further none of Respondent’s property is physically accessible from

Route 5.
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8. In response to paragraph 22, Respondent denies that between at least April 30,
2017, and February 21, 2023, Respondent conducted construction activities at Buena Vista
Subdivision including clearing and grading. Respondent lacks knowledge of the specific
coordinates of his property which the Complaint refers to as Buena Vista Estates and therefore
lacks sufficient information and belief to formulate responses to the allegations contained in said
paragraph and, basing his denial thereon, denies generally and specifically each and every
allegation contained in said paragraph.

9. In response to paragraph 23, Respondent admits only that construction on certain
of Respondent’s property occurred in different phases and in a stage referred to as “fire roads” but
denies that construction occurred in all phases, denies that construction in each phase or stage
during the April 30, 2017, and February 21, 2023, timeframe, and denies that there is a
subdivision.

10.  In response to paragraph 24, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph. Further, any construction activities at any Buena Vista Estates owned by
Respondent, during the specified timeframe, did not lead to stormwater runoff in violation of the
Clean Water Act. Further, Respondent denies that all stormwater runoff was associated with
construction activity. Further, any stormwater runoff was pre-treated.

11.  Inresponse to paragraph 25, Respondent can neither admit nor deny the allegation
that stormwater runoff from construction sites include sediment, metals, phosphorous, elevated

alkalinity (measured as high pH), and other chemicals found in construction projects because said
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allegation is ambiguous as to which construction sites would generate such runoff, and, as such,
Respondent denies generally and specifically said allegation. To the extent that the paragraph
alleges that all construction sites generate such runoff, Respondent denies that all construction
sites generate stormwater runoff of sediment, metals, phosphorous, elevated alkalinity (measured
as high pH), and other chemicals found in construction products. Respondent lacks knowledge of
the specific coordinates of his property which the Complaint refers to as Buena Vista Estates and
therefore lacks sufficient information and belief to formulate responses to the allegations
contained in said paragraph and, basing his denial thereon, denies generally and specifically each
and every allegation contained in said paragraph. Respondent denies that his property was a
construction site that led to stormwater runoff including sediment, metals, phosphorous, elevated
alkalinity (measured as high pH), and other chemicals found in construction products. Further,
any construction activities at any property owned by Respondent referred in the Complaint as
Buena Vista Estates did not generate stormwater runoff in violation of the Clean Water Act, and
specifically did not generate stormwater runoff of metals, phosphorous, elevated alkalinity
(measured as high pH), and other chemicals found in construction products.

12.  In response to paragraph 26, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph. Further, any construction activities at any property oWned by Respondent referred
in the Complaint as Buena Vista Estates did not lead to stormwater runoff in violation of the

Clean Water Act.
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13. In response to paragraph 27, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph. Further, construction activities at any property owned by Respondent referred in
the Complaint as Buena Vista Estates did not lead to stormwater runoff carrying pollutants in
violation of the Clean Water Act and therefore no pollutants were discharged from any point
sources. Further, to the extent that the paragraph refers to engineered conveyances at the
waterline constructed during the specified timeframe, the alleged engineered conveyances at the
waterline are not “point sources” as the term is defined in Section 502(14) of the Clean Water
Act, 33 US.C. § 1362(14). Further, to the extent that the paragraph refers to engineered
conveyances at the fire road constructed during the specified timeframe, the alleged engineered
conveyances at the fire road are not “point sources” as the term is defined in Section 502(14) of
the Clean Water Act, 33 U.S.C. § 1362(14).

14.  In response to paragraph 28, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph. Further, construction activities at any property owned by Respondent referred in
the Complaint as Buena Vista Estates did not lead to stormwater runoff carrying pollutants.
Further, Respondent can neither specifically admit or deny because the paragraph’s reference to

“the northwest portion of the Buena Vista Estates” is vague and ambiguous as to which specific
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area. Further, Respondent denies that any stormwater runoff from the northwest portion of any
Buena Vista Estates owned by Respondent is discharged from engineered conveyances to
tributaries that flow to the Atantano River, which flows to Apra Harber and then to the Pacific
Ocean. Respondent denies that any stormwater runoff from the northwest portion of any Buena
Vista Estates owned by Respondent is discharged from engineered conveyances to flow to
navigable waters including territorial seas or waters of the United States. To the extent that said
paragraph might be referring to the waterline constructed by Respondent during the specified
timeframe, Respondent denies that stormwater runoff carrying any pollutants from the waterline
is discharged from engineered conveyances to, at most and if at all, tributaries that flow to the
Atantano River, which flows to Apra Harbor and then to the Pacific Ocean; any runoff leaving
this site will flow down Bishop Baumgartner Road toward Route 17 through a culvert beneath
Route 17, along over 400+ feet of vegetated area between Route 17 and the headwater of the
Tarzan River, and this flow path offers several ports of surface runoff treatment so that no
pollutants would be discharged into navigable waters including territorial seas or waters of the
United States.

15. In response to paragraph 29, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph. Further, construction activities at any property owned by Respondent referred in
the Complaint as Buena Vista Estates did not lead to stormwater runoff carrying pollutants.
Further, Respondent can neither specifically admit or deny because the paragraph’s reference to

“the southeast portion of the Buena Vista Estates” is vague and ambiguous as to which specific
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area. Respondent denies that any stormwater runoff from the southeast portion of any Buena
Vista Estates owned by Respondent is discharged from engineered conveyances to flow to
navigable waters including territorial seas or waters of the United States. To the extent that said
paragraph might be referring to the fire road constructed by Respondent during the specified
timeframe, Respondent denies that stormwater runoff carrying any pollutants from the fire road is
discharged from engineered conveyances to, at most and if at all, tributaries that flow to the
Talofofo River, which flows to the Talofofo Bay and then to the Pacific Ocean; any runoff
leaving this recent road site (~1500ft ) will flow southwestward along vegetated surface and
swales over 600ft in length, and this flow path offers a means of natural treatment before meeting,
if at all, the headwaters that lead to the Maemong River, and Respondent denies that any runoff
associated with construction of the road would discharge to any navigable waters including
territorial seas or waters of the United States.

16. In response to paragraph 30, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph. Further, construction activities at any property owned by Respondent referred in
the Complaint as Buena Vista Estates did not lead to stormwater runoff carrying pollutants.
Further, Respondent denies that any stormwater runoff from any Buena Vista Estates owned by
Respondent discharges to navigable waters or waters of the United States. Further, Respondent
adopts and fully incorporates herein his response to paragraphs 28 and 29.

17.  Inresponse to paragraph 31, Respondent can neither admit nor deny the allegation

that Respondent had operational control over the construction plans and specifications or had day
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to day operational control of those activities necessary to ensure compliance with the 2017 and
2022 Construction General Permit because said allegation’s reference to “the construction plans
and specifications” and “those activities” is vague and ambiguous and, as such, Respondent
denies generally and specifically said allegation.

18.  In response to paragraph 32, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph.

19.  In response to paragraph 33, Respondent admits only that precipitation events
occurred sometime between August 26, 2021, and February 21, 2023, but Respondent lacks
sufficient information and belief to formulate responses to each and every other allegation
contained in said paragraph and, basing his denial thereon, denies generally and specifically each
and every other allegation contained in said paragraph. Further, areas of prolonged dry weather
will not generate runoff.

20.  In response to paragraph 34, Respondent lacks sufficient information and belief to
formulate responses to the allegations contained in said paragraph and, basing his denial thereon,
denies generally and specifically each and every allegation contained in said paragraph. Further,
areas of prolonged dry weather will not generate runoff. Further, more than 1 inch of rainfall is
required to generate runoff.

21.  In response to paragraph 35, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his

property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
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information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in
said paragraph. Further, Respondent denies that any stormwater from any Buena Vista Estates
owned by Respondent, including the sites of Respondent’s construction of the waterline and fire
road, was discharged in violation of 40 C.F.R. § 122.26(c)(1). Further, Respondent denies that
Respondent was required to obtain authorization under any NPDES permit for stormwater
discharges associated with construction activities conducted at any Buena Vista Estates owned by
Respondent during the specified timeframe. No industrial or construction activity disturbing one
acre or more occurred at any Buena Vista Estates owned by Respondent during the specified
timeframe. Any stormwater runoff associated with construction of the waterline and the fire road
did not carry pollutants that were discharged into navigable waters or waters of the United States.
Further, the waterline construction did not result in land disturbance of equal to or greater than
one acre, and was not part of a larger common plan of development or sale. The 700-foot
waterline constructed during the specified timeframe is located within a public right of way along
Bishop Baumgartner Road and is not located within any existing or future planned development.
Prior to the start of construction of the 700-foot waterline, a building permit was secured by the
construction contractor. This new waterline construction impacted an area along the roadway at
or about 8,400 sq.ft./0.19 acres (700ft x 12ft), which is well under the one-acre threshold of
disturbance required for a federal construction general permit or NPDES permit. Further, the fire
road construction did not result in land disturbance of equal to or greater than one acre, and was
not part of a larger common plan of development or sale. The 1500-foot fire road construction
impacted an area at or about 18,000 sq.ft./0.41 acres (1500ft x 12ft), which is well under the one-
acre threshold of disturbance required for a federal construction general permit or NPDES permit.

The fire road was constructed to protect rural land by allowing road access for a fire truck to fight
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fires, and not for development or sale of property. The plan to develop the property includes no
roads that coincide with the fire road. Respondent was not required to obtain authorization under
an NPDES permit or Construction General Permit for construction activity relating to the fire
road between August 26, 2021, and February 21, 2023, because fire roads in rural areas do not
require an NPDES permit of Construction General Permit for stormwater discharge as they are
generally exempt as part of normal silviculture activities. Fire roads for forest management and
fire control fall under exempt silviculture activities. While Respondent denies that he was
required to obtain a federal NPDES permit or construction general permit, he also denies that he
did not obtain any NPDES permit for stormwater discharges associated with construction
activities conducted in connection with the fire road during the specified timeframe, in violation
of 40 C.F.R. § 122.26(c)(1). Respondent submitted a Notice of Intent (NOI) to seek coverage
under EPA’s 2022 Construction General Permit in September 2022 for stormwater discharges
associated with the construction of the fire road, and he did complete the permitting process and
provided the documentation required to obtain authorization under the 2022 Construction General
Permit. Respondent made a good faith effort to comply with EPA’s requests to obtain a permit
and submitted all documentation required to obtain authorization under the 2022 Construction
General Permit. EPA has acknowledged Respondent’s efforts and referred to NPDES ID
GUR10005C.

22.  In response to paragraph 36, Respondent denies each and every allegation
contained in said paragraph. Respondent lacks knowledge of the specific coordinates of his
property which the Complaint refers to as Buena Vista Estates and therefore lacks sufficient
information and belief to formulate responses to the allegations contained in said paragraph and,
basing his denial thereon, denies generally and specifically each and every allegation contained in

said paragraph. Further, Respondent denies that any stormwater from any Buena Vista Estates

10
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owned by Respondent was discharged in violation of 40 C.F.R. § 122.26(c)(1). Further,
Respondent denies that Respondent was required to obtain authorization under any NPDES
permit for stormwater discharges associated with construction activities conducted at any Buena
Vista Estates owned by Respondent during the specified timeframe. No industrial or construction
activity disturbing five acres or more, or even one acre or more, occurred at any Buena Vista
Estates owned by Respondent during the specified timeframe. Further, Respondent adopts and
fully incorporates herein his response to paragraph 35.

23.  In response to paragraph 37, Respondent admits only that Respondent submitted a
Notice of Intent (NOI) to seek coverage under EPA’s 2022 Construction General Permit in
September 2022 for stormwater discharges associated with the construction of a fire road in
Buena Vista Estates, but denies each and every other allegation contained in said paragraph.
Further, Respondent lacks knowledge of the specific coordinates of his property which the
Complaint refers to as Buena Vista Estates and therefore lacks sufficient information and belief to
formulate responses to the allegations contained in said paragraph regarding the specific property
referred to in the Complaint as “Buena Vista Estates” and, basing his denial thereon, denies
generally and specifically each and every allegation contained in said paragraph specifically
regarding “Buena Vista Estates.” While Respondent did submit a Notice of Intent (NOI) to seek
coverage under EPA’s 2022 Construction General Permit in September 2022 for stormwater
discharges associated with the construction of a fire road in Buena Vista Estates, which was part
of a good faith effort to comply with US EPA requests, he denies that he was required to submit
said NOI or required to obtain a permit because any discharge of stormwater was associated with
the construction of a fire road that disturbed less than one acre of land (and certainly less than five
acres of land) and the fire road was not a part of any plan of development. The plan of

development included roads that did not coincide with the fire road constructed during the

11
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specified timeframe. Further, Respondent adopts and fully incorporates herein his response to
paragraphs 35 and 36.

24.  In response to paragraph 38, Respondent denies each and every allegation
contained in said paragraph, and adopts and fully incorporates herein his response to paragraphs
35, 36, and 37. Respondent denies that he did not receive coverage for discharges of stormwater
from construction activities related to the fire roads that occurred after September 2022, or for
stormwater discharges associated with any other construction activities prior to or after
September 2022, and denies that he was required to obtain coverage.

25. In response to paragraph 39, Respondent denies each and every allegation
contained in said paragraph. Respondent did not cause unauthorized discharges of stormwater
from construction activities conducted between August 26, 2021, and February 21, 2023, and did
not violate Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a). Respondent adopts and
fully incorporates herein his response to paragraphs 33, 34, 35, and 36.

26. In response to paragraph 40, Respondent admits only that he executed an
Administrative Order on Consent in June 2022 but denies each and every other allegation as the
document speaks for itself.

27.  In response to paragraph 41, Respondent denies each and every allegation as the
document speaks for itself.

28.  In response to paragraph 42, this is a statement interpreting the application of law,
and states no factual allegations to which a response to admit or deny is appropriate. To the
extent that a response to admit or deny is necessary, Respondent denies generally and specifically
each and every allegation contained in said paragraph since the applicable law speaks for itself.
Further, Respondent denies that the AOC is a legally binding order without defenses or

arguments challenging its validity and effect.

12
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29.  In response to paragraph 43, Respondent admits only that precipitation events
occurred sometime between April 30, 2017, and February 21, 2023, but Respondent lacks
sufficient information and belief to formulate responses to each and every other allegation
contained in said paragraph and, basing his denial thereon, denies generally and specifically each
and every other allegation contained in said paragraph.

30. In response to paragraph 44, Respondent lacks sufficient information and belief to
formulate responses to the allegations contained in said paragraph and, basing his denial thereon,
denies generally and specifically each and every allegation contained in said paragraph. Further,
areas of prolonged dry weather will not generate runoff. Further, more than 1 inch of rainfall is
required to generate runoff.

31.  In response to paragraph 45, Respondent admits that he obtained NPES ID #:
GUR1000001 and on March 7, 2017, he obtained NPDES ID# GU100002 for stormwater
discharges from Phase 4 of construction at Buena Vista Estates.

32.  In response to paragraph 46, Respondent denies each and every allegation
contained in said paragraph that he failed to comply with requirements of the 2017 Construction
General Permit as Respondent did not engage in construction activity in Phase 4 which would
have required his said compliance.

33. In response to paragraph 47, Respondent denies each and every allegation
contained in said paragraph that he failed to comply with conditions or limits in the 2017
Construction General Permit as Respondent did not engage in construction activity in Phase 4
which would have required his said compliance.

34. In response to paragraph 48, Respondent denies each and every allegation
contained in said paragraph. Further, Respondent denies that there were construction activities

that occurred in Phase 5.

13
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35. In response to paragraph 49, Respondent denies each and every allegation
contained in said paragraph, as the document speaks for itself.

36. In response to paragraph 50, Respondent denies each and every allegation
contained in said paragraph, as the document speaks for itself. Further, Respondent denies that
the AOC is a legally binding order without defenses or arguments challenging its validity and
effect.

37. In response to paragraph 51, Respondent admits only that a SWPPP was not
developed that included Phases 1, 3, and 5, as Respondent was not required to develop a SWPPP
for Phase 1, including for the reason that less than one acre was disturbed, Respondent was not
required by law to develop a SWPPP for Phase 3, and Respondent was not required to develop a
SWPPP for Phase 5 because Respondent never began construction in Phase 5. Respondent denies
each and every other allegation contained in said paragraph. Respondent developed a SWPPP
that included Phase 2.

38.  In response to paragraph 52, Respondent denies that he violated Paragraph 33.a of
the AOC. Respondent developed a SWPPP for the sites where construction occurred and
coordinated with EPA. Further, Respondent denies that the AOC is a legally binding order
without defenses or arguments challenging its validity and effect.

39. In response to paragraph 53, Respondent denies each and every allegation
contained in said paragraph, as Respondent implemented stabilization measures. Further,
Respondent denies that the AOC is a legally binding order without defenses or arguments
challenging its validity and effect.

40. In response to paragraph 54, Respondent denies each and every allegation

contained in said paragraph, as stabilization of all exposed portion of the Project Site occurred.

14
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Further, Respondent denies that the AOC is a legally binding order without defenses or
arguments challenging its validity and effect.

41. In response to paragraph 55, Respondent denies each and every allegation
contained in said paragraph, as Respondent did not fail to properly design, install, and maintain
storm drain inlet protection to prevent any sediment-laden stormwater from entering the drainage
system at Buena Vista Estates.

42.  In response to paragraph 56, Respondent denies each and every allegation
contained in said paragraph, as Respondent did not fail to properly design, install, and maintain
storm drain inlet protection to prevent any sediment-laden stormwater from entering the drainage
system at Buena Vista Estates, and no pollutants entered the drainage system.

43. In response to paragraph 57, Respondent denies each and every allegation
contained in said paragraph, as Respondent did not violate the AOC by failing to properly install
and maintain storm drain inlet protection measures at the Project Site. Further, Respondent
denies that the AOC is a legally binding order without defenses or arguments challenging its
validity and effect.

44. In response to paragraph 58, Respondent denies each and every allegation
contained in said paragraph, as there were no sediment, material, and waste stockpiles from
Buena Vista Estates to remove. Further, Respondent denies that the AOC is a legally binding
order without defenses or arguments challenging its validity and effect.

45. In response to paragraph 59, Respondent denies each and every allegation
contained in said paragraph, as Respondent did not violate the AOC by failing to remove
sediment, material, and waste stockpiles at the Project Site because there were no sediment,
material, and waste stockpiles to remove. Further, Respondent denies that the AOC is a legally

binding order without defenses or arguments challenging its validity and effect.

15
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46.  In response to paragraph 60, Respondent denies each and every allegation of said
paragraph, as Respondent did implement erosion control at Buena Vista Estates.

47.  In response to paragraph 61, Respondent denies each and every allegation
contained in said paragraph, as Respondent did implement erosion control at Buena Vista Estates
and there was no lack of erosion controls at Buena Vista Estates that resulted in continued and
significant downstream erosion, including steep, eroding channels, and significant bank cutting
and gullying in the Maemong River drainage and other downgradient flow paths receiving
stormwater from the Project Site.

48. In response to paragraph 62, Respondent denies each and every allegation
contained in said paragraph, as Respondent did not violate the AOC by failing to stabilize and/or
install erosion control measures below all drainage outlets at the Project Site. Respondent did
implement erosion control at Buena Vista Estates. Further, Respondent denies that the AOC is a
legally binding order without defenses or arguments challenging its validity and effect.

49.  In response to paragraph 63, Respondent denies each and every allegation
contained in said paragraph. There was no further construction activity that occurred.

50. In response to paragraph 64, Respondent denies each and every allegation
contained in said paragraph, as Respondent did not violate the AOC by failing to conduct
inspections at the Project Site and to create and maintain inspection records. Further,
Respondent denies that the AOC is a legally binding order without defenses or arguments
challenging its validity and effect.

51.  In response to paragraph 65, Respondent admits only that a document titled “final
report” was not submitted for EPA’s review and approval, but denies each and every other

allegation contained in said paragraph.

16
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52.  Inresponse to paragraph 66, Respondent admits only that a document titled “final
report” was not submitted for EPA’s review and approval, but denies each and every other
allegation of said paragraph. Further, Respondent denies that the AOC is a legally binding order
without defenses or arguments challenging its validity and effect.

53. In response to paragraph 67, Respondent denies each and every allegation
contained in said paragraph. Respondent denies that Complainant has established a prima facie
case, or will prove any violations, to support assessment of an administrative penalty.

54.  In response to paragraph 68 and 69, Respondent denies each and every allegation
contained in said paragraphs. Respondent denies that Complainant has established a prima facie
case, or will prove any violations, to support assessment of an administrative penalty.
Respondent denies that the requested administrative penalty is reasonable.

55. In response to paragraphs 3, 6,7, 8,9, 10, 11, 12, 13, 14, 15, 18, 70, 71, 72, 73, 74,
75, 76, 77, and 78, to the extent that a response to admit or deny is necessary, Respondent denies
generally and specifically each and every allegation contained in said paragraphs since the cited
statues, regulations, and rules speak for themselves.

56.  In response to paragraph 79, this is a statement interpreting the application of
applicable rules, regulations, or other authority, and states no factual allegations to which a
response to admit or deny is appropriate. To the extent that a response to admit or deny is
necessary, Respondent denies generally and specifically each and every allegation contained in
said paragraph since the applicable rules, regulations, or other authority speak for themselves.

57. Respondent denies each and every allegation in the Complaint not expressly
admitted herein.

AFFIRMATIVE DEFENSES

1. The Complaint fails to state a claim upon which relief may be granted.

17
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2. The proposed penalty of up to $27,378 for each day, up to a maximum penalty of
$342,218, is inappropriate and unreasonable and unwarranted under the facts to be proven at the
hearing in this matter.

3. Complainant lacks statutory authority, or other authority, to seek the relief it requests.

4. Complainant lacks standing to seek the relief it requests.

5. Lack of subject matter jurisdiction.

6. Complainant consented to the acts of which it now complains.

7. Estoppel.

8. Duress.

9. Waiver.

10. Respondent lacks the ability to pay the proposed penalty or should be excused from
paying the proposed penalty.

11. Respondent conducted no construction activity that led to the discharge of stormwater
runoff carrying pollutants in violation of the Clean Water Act.

12. Respondent made good faith efforts to comply with the United States Environmental
Protection Agency’s requests, including submitting a Notice of Intent to seek coverage under
EPA’s 2022 Construction General Permit in September 2022 for stormwater discharges
associated with construction activity and a Stormwater Prevention Plan, which Respondent began
to implement by April 2022. Respondent complied with EPA’s requests and EPA acknowledged
the NOI and the permit GUR10005C. Respondent submitted all documentation necessary to
obtain an NPDES permit or Construction General Permit and completed the permitting process.
EPA provided Respondent authorization under the 2022 Construction General Permit, including

permit GUR10005C.
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13. Respondent was not required to obtain authorization under an NPDES permit or
Construction General Permit for construction activity relating to the waterline between August
26, 2021, and February 21, 2023, because the construction activity did not result in land
disturbance of equal to or greater than one acre and was not part of a larger common plan of
development or sale.

14. Respondent was not required to obtain authorization under an NPDES permit or
Construction General Permit for construction activity relating to the fire road between August 26,
2021, and February 21, 2023, because fire roads in rural areas do not require an NPDES permit of
Construction General Permit for stormwater discharge as they are generally exempt as part of
normal silviculture activities. Fire roads for forest management and fire control fall under exempt
silviculture activities.

15. Respondent was not required to obtain authorization under an NPDES permit or
Construction General Permit for construction activity relating to the fire road between August 26,
2021, and February 21, 2023, because the fire road was constructed in a rural area to protect rural
land and the construction activity did not result in land disturbance of equal to or greater than one
acre and was not part of a larger common plan of development or sale.

16. Any construction activity, including construction of the waterline and fire road,
between August 26, 2021, and February 21, 2023, did not generate stormwater discharge carrying
pollutants that entered or flowed to navigable waters or waters of the United States.

17. Stormwater runoff from construction sites at any Buena Vista Subdivision owned by
Respondent, between August 26, 2021, and February 21, 2023, did not generate stormwater
runoff including metals from exposed rebar, phosphorous, pH from concrete debris, and other

chemicals found in construction products.
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18. The alleged engineered conveyances at the waterline are not “point sources” as the
term is defined in Section 502(14) of the Clean Water Act, 33 U.S.C. § 1362(14).

19. The alleged engineered conveyances at the fire road are not “point sources™ as the
term is defined in Section 502(14) of the Clean Water Act, 33 U.S.C. § 1362(14).

20. Any sediment at the waterline or fire road is not a “pollutant” as the term is defined in
Section 502(6) of the Clean Water Act, 33 U.S.C. § 1362(6).

21. Respondent’s actions did not cause a discharge of stormwater runoff carrying
pollutants to flow into the navigable waters or waters of the United States.

22. Any stormwater runoff from the waterline or fire road did not flow into “navigable
waters” as that term is defined in 33 U.S.C. 1362(7), including the territorial seas as that term is
defined in 33 U.S.C. § 1362(8).

23. Respondent’s actions did not cause a “discharge of a pollutant” as that term is defined
in 33 U.S.C. § 1362(12).

24. The AOC is not a legally binding order.

25. Respondent did not enter the Administrative Order on Consent knowingly and
voluntarily and was told by the EPA that he needed to sign the AOC in order to discuss resolution
of any issues cited by EPA.

26. Respondent was not required to develop a SWPPP for Phases 1, 2, 3, 4, and 5, and for
fire roads.

27. Respondent complied with any and all requirements of the AOC.

28. Expiration of the applicable statute of limitations.

REQUEST FOR HEARING
Respondent requests a hearing on the material facts alleged in the Complaint and the facts

disputed by Respondent, and on the appropriateness of the proposed civil penalties.

20




(B

ol

wn

~N

(]
=

Dated this 18" day of February, 2026.
Henry Simpson. Respondent
By His Attorneys,

LUJAN & WOLFF LLP

238 Archbishop Flores Street
Suite 300, DNA Building
Hagatiia, Guam 96910
Telephone: (671)477-8064/5
Facsimile: (671)477-5297
Email: dslwolfti@lawguam.com

o LLA g g

DELIA LUJAN W
Attorneys for Respe dem Henry Simpson

CERTIFICATE OF FILING

The undersigned hereby certifies that a true and correct copy of the foregoing was served
via email on the 18" day of February. 2026. Pacific Time. for filing at the following:

r9HearineClerk(@epa.gov.

LUJAN & WOLFF LLP

By: @Q_,/\ /WM/M
DELIA LUJAN LFF
Attorneys for Respondent Henyy Simpson
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served
via email on the 18" day of February, 2026, Pacific Time. on the following named party or its
attorney:

Erin Brewer

Office of Regional Counsel

U.S. Environmental Protection Agency. Region 9
75 Hawthorne Street (mail code: ORC 2-3)

San Francisco. CA 94105

Phone: (415) 972-3362

brewer.erin(aepa.gov

LUJAN & WOLFF LLP

o DN Ay

DELIA LUJAY WOLFF / /
Attorneys for Respum!em Henly Simpson
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