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Respondent MVPT in its Initial Prehearing Exchange. C's Memo at 
8-11, 16-17. Complainant also cites the website maintained by 
Respondent MVPT during its operation, which advertised that "it 
would come to its customers' facility and rid them of their 
generator liability for managing hazardous wastes by 'recycling' 
and taking title to the wastes." Id. at 8 (citing CPX 10). 
Complainant points out that Respondent MVPT's descriptions of its 
activities varied between its responses, Initial Prehearing 
Exchange, and website. Id. at 17. However, Complainant contends 
that all of the descriptions fall within the definition of 
"treatment" set forth in the applicable regulations. Id. at 17. 

Complainant further contends that, "[b]y his own admission, 
Respondent Kelly made all of the decisions regarding the 
handling, transporting, storage, treatment and disposal of the 
hazardous waste lamps taken to and crushed at the Riverdale 
facility " C's Memo at 17. Complainant argues that, 
assuming that Respondent Kelly acted as a sole proprietor of a 
business that crushed spent lamps for Respondent MVPT, as 
Respondents claim in their Amended Answer, Respondent Kelly is 
individually liable because a sole proprietorship has no legal 
identity apart from the person who owns it. Id. Thus, 
Complainant contends, "[r]egardless of whether Respondent Kelly 
was treating waste lamps as a sole proprietor of a different 
company or as the operator of MVPT, Respondent Kelly is liable 
for treating hazardous waste." Id. at 18. 

b. Respondents' Objection 

Respondents maintain that the Subtitle C regulations adopted 
by Illinois and authorized by EPA do not apply to the activities 
they conducted at the Riverdale property. R's Memo at 14-15. 
While they acknowledge that "Illinois currently maintains an 
adopted status regarding Universal Waste," Respondents argue that 
a number of considerations demonstrates EPA's implied 
authorization of the universal waste rule promulgated by 
Illinois. Rs' Memo at 3-5. 

In particular, Respondents rely upon a page located at EPA's 
website entitled "Where You Live," which displays a color-coded 
map of the United States indicating the status of each state's 
universal waste rule and provides links to individual states' 
rules, including that of Illinois. Rs' Memo at 3-4 (citing RPX 
2). Respondents point out that "[t]here is no mention [on this 
page] of Illinois or any other adopted but unauthorized state 

li1 ( ••• continued) 
3, 2008 (CPX 7). Also submitted as part of Complainant's Initial 
Prehearing Exchange, Respondent MVPT's responses to the information 
requests are dated November 26, 2007 (CPX 4); June 3, 2008 (CPX 6); 
and October 20, 2008 (CPX 8). 
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being mandated to handle Universal Waste lamps as Subtitle C RCRA 
waste." Rs' Memo at 4. Respondents then argue that EPA: 

clearly had knowledge that Illinois was managing these 
wastes under their Universal Waste Rule and not as RCRA 
wastes since August 1, 1996, when the Universal Waste 
Rule became effective and enforceable under Illinois 
State law. If it is improper for Illinois to have 
allowed these wastes to be managed as Universal Wastes 
instead of RCRA wastes for the past 14 years, [EPA] 
certainly had an obligation and responsibility to 
intercede. Instead, [EPA] directly refers denizens of 
Illinois who request information on how to manage spent 
lamps in Illinois to the Illinois Universal Waste Rule, 
and not Illinois RCRA regulations. 

Rs' Memo at 14-15. 

Additionally, Respondents rely upon a page located at the 
website of the Illinois Environmental Protection Agency ("IEPA") 
Rs' Memo at 4 (citing Rs' Attachment H) . Entitled "How to Manage 
Used Fluorescent and High-Intensity-Discharge Lamps as Universal 
Wastes," this page notifies the public of two options for 
managing hazardous waste lamps: "In Illinois, you may follow the 
Universal Waste Rule described in [state regulations] or you may 
follow RCRA requirements for hazardous-waste handling, storage, 
treatment and disposal. You must choose one of these options." 
Rs' Attachment H. 

Respondents also contend that hazardous waste lamps are 
exempt from regulation under Subtitle C of RCRA by 40 C.F.R. § 
261.9 and from the obligation to obtain a permit by 40 C.F.R. § 
270.1(c) (2) (vii) . .!.?/ Pursuant to 40 C.F.R. § 261.9, universal 
wastes, including lamps as described by 40 C.F.R. § 273.5, "are 
exempt from regulation under [40 C.F.R.] parts 262 through 270 

. except as specified in [40 C.F.R.] part 273 . . and, 
therefore[,] are not fully regulated as hazardous waste." In 
turn, 40 C.F.R. § 270.1(c) (2) (vii) provides that universal waste 
handlers and universal waste · transporters are among those persons 
who are not required to obtain a RCRA permit. 

Finally, Respondents claim that they are entitled to 
enforcement discretion under the Herman Memo on the grounds that 
they complied with federal and state regulations governing 
universal waste. Rs' Memo 6, 18-19. In support, Respondents 
contend that Respondents operated as "two separate and distinct 
entities, who performed separate and distinct services . " 
R's Memo at 18-19. Respondents then recite the standards 

g; The Illinois Administrative Code closely mirrors these 
provisions at 35 IAC §§ 721.109 and 703.123(h), respectively. 
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applicable to handlers of universal waste under 40 C.F.R. part 
273 and identify evidence in the record that, according to 
Respondents, demonstrates Respondent MVPT's compliance with those 
standards. Rs' Memo at 6-10. Respondents also reiterate their 
denial that Respondent MVPT processed, treated, crushed, or 
volume-reduced any waste lamps at the Riverdale property. Rs' 
Memo at 16, 17. Respondents next argue that the universal waste 
rule adopted by Illinois allows handlers of universal waste to 
reduce the volume of hazardous waste lamps under specified 
conditions and that, as evidenced by a letter dated October 16, 
2000, IEPA found that the technology Respondent Kelly operated 
met those conditions. Rs' Memo at 10, 17 (citing RPX 9). 

Finally, Respondents cite the following statement in the 
Herman Memo: "Regions should continue to address the universal 
waste management practices that may present an imminent and 
substantial endangerment to human health and the environment 
under the authority provided in section 7003 of RCRA." Rs' Memo 
at 6 (quoting RPX 4a) . Respondents argue that they never 
presented any endangerment to human health or the environment 
and, as support, cite press releases dated November 1, 2007, and 
November 6, 2007, in which EPA stated that it found no evidence 
that River Shannon Recycling posed a public health threat due to 
mercury emissions at the Riverdale property. Rs' Memo at 6 and 
12 (quoting RPX 16a and 16b). 

c. Complainant's Reply 

In its Reply, Complainant argues that Respondents have not 
contradicted its position that Respondents' activities are 
subject to the Subtitle C regulations adopted by Illinois and 
authorized by EPA, rather than Illinois's version of the 
universal waste rule. C's Reply at 10-11. In particular, 
Complainant contends that no genuine dispute exists that 
Respondents failed to comply with the federal universal waste 
rule and, consequently, that the enforcement discretion 
articulated by the Herman Memo is of no avail to Respondents. 
Id. In support, Complainant identifies a number of statements 
made by Respondents in their Memorandum and other materials in 
the record that, according to Complainant, constitute admissions 
that Respondents engaged in the treatment of waste lamps in 
violation of the rule. Id. at 7-11. Complainant also contends 
that the arguments and evidence upon which Respondents rely to 
oppose Complainant's Motion for Accelerated Decision fail to 
demonstrate the presence of a genuine issue of material fact as 
to Respondents' compliance. See, e.g. C's Reply at 3-5 
(disputing Respondents' claim that Respondent MVPT and Shannon 
Lamp Recycling operated as distinct entities). 
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2. Analysis 

The parties do not dispute the following: 

1. Effective on January 31, 1986, EPA granted final 
authorization to the State of Illinois to administer and 
enforce its own hazardous waste program in lieu of the 
federal Subtitle C program. 

2. Subsequently, on May 11, 1995, EPA published the final 
federal universal waste rule. Effective on January 6, 2000, 
hazardous waste lamps were added to the federal universal 
waste rule. 

3. Effective on August 1, 1996, Illinois adopted its own 
version of the federal universal waste rule. Illinois's 
universal waste rule has been enforceable under state law in 
Illinois since that date. 

4. EPA has yet to authorize Illinois to administer its 
universal waste rule as part of its approved hazardous waste 
program. 

In dispute, however, is the appropriate set of regulations to 
apply to the management of universal waste in the absence of 
EPA's authorization. This question is not explicitly addressed 
by RCRA or the regulatory history of the federal universal waste 
rule. 

In considering it, I first note that, while Illinois's 
version of the universal waste rule is enforceable by the State, 
it is not necessarily enforceable by EPA.U1 Complainant 
contends, in essence, that it is not enforceable by EPA until the 
Agency authorizes Illinois to implement it as part of Illinois's 
approved hazardous waste program. In the interim, Complainant 
argues, EPA enforces only those state regulations that have 
already been approved, namely Illinois's traditional hazardous 
waste regulations, with respect to the management of universal 
wastes such as those handled by Respondents at the Riverdale 
property. 

Complainant's position is persuasive. As the parties agree, 
the federal universal waste rule was promulgated subsequent to 
EPA's final authorization of the hazardous waste program adopted 
by the State of Illinois. The preamble to the rule clearly 
states that it was not promulgated pursuant to HSWA, and 

Ul In their Memorandum, Respondents claim that Complainant 
has improperly "act[ed] as if the published, enforceable Illinois 
[universal waste] rules simply do not exist," which suggests that 
Respondents fail to recognize that distinction. Rs' Memo at 19. 
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therefore, it does not take effect in an authorized state until 
the state revises its hazardous waste program to adopt equivalent 
requirements under state law and the state is authorized by EPA 
to administer those requirements. 60 Fed. Reg. at 25,536. The 
Environmental Appeals Board ("EAB") has also instructed: 

Once authorized by EPA, a state's hazardous waste 
regulations operate as requirements of RCRA Subtitle C 
in lieu of the comparable federal requirements. The 
state regulations are enforceable by the state, as well 
as by EPA independent of the state, pursuant to RCRA § 
3008(a), 42 U.S.C. § 6928(a). 

General Motors Automotive - North America, RCRA (3008) Appeal No. 
06-02, 2008 EPA App. LEXIS 30, *19 (EAB, June 20, 2008) (emphasis 
added). See also Pyramid Chemical Company, 11 E.A.D. 657, 669 
(EAB 2004) ("EPA has the authority pursuant to RCRA § 3008 (a), 42 
U.S.C. § 6928(a), to enforce any requirement of the authorized 
State program. .") (emphasis in original); Dearborn Refining 
Co., RCRA (3008) Appeal No. 03-04, 2004 EPA App. LEXIS 33, *1 n.l 
(EAB 2004) ("Upon approval of Michigan's [hazardous waste] 
program, the State's program became a requirement of RCRA, and, 
as such, is enforceable by both EPA and the State."). Thus, a 
prerequisite for EPA's authority to enforce state hazardous waste 
regulations is its approval of those regulations, at which time 
the regulations become the operative requirements of those 
aspects of RCRA for which the state program is authorized and EPA 
may enforce the state regulations as requirements of RCRA 
pursuant to Section 3008(a), 42 U.S.C. § 6928(a). 

Here, because EPA has not yet authorized Illinois to 
administer its universal waste rule as part of its approved 
hazardous waste program, that rule is not yet enforceable by EPA. 
Rather, as Complainant has reasoned, the only regulations that 
EPA has the authority to enforce in Illinois pursuant to Section 
3008(a) of RCRA are those that Illinois is already authorized to 
administer, namely the full Subtitle C regulations. 

While Respondents do not directly respond to Complainant's 
position, they argue that federal and state regulations exempt 
universal wastes from regulation under the full Subtitle C 
requirements. However, as Complainant points out in its 
Memorandum, such exemptions were promulgated concurrently with 
the federal universal waste rule, and as already stated, this 
rule does not apply in Illinois in the context of a federal 
enforcement action until EPA approves the version adopted by the 
State. Respondents also contend that a number of considerations 
demonstrates EPA's implied authorization of Illinois's version of 
the universal waste rule. In essence, this contention raises the 
affirmative defense of fair notice and/or an equitable defense in 
considering the appropriate penalty. However, an absence of fair 
notice is a defense to liability, not to the determination of the 
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operative statutory and regulatory requirements in a proceeding. 
Accordingly, I find no merit in the objections Respondents raise 
to the applicability of Illinois's full Subtitle C regulations to 
their activities. 

Finally, each of the parties argue that, based upon the 
facts of this case, the Agency is directed by the Herman Memo to 
exercise its enforcement discretion in that party's favor. I 
need not consider the merits of these arguments, however. While 
guidance documents may instruct representatives of the Agency as 
to whether they should enforce a particular requirement or 
prohibition, that discretion to enforce is not dispositive of 
whether they have the authority to enforce it. In other words, 
EPA's jurisdiction to bring enforcement actions in Illinois is 
distinct from its discretion to bring those actions. 

For the forgoing reasons, I hold that the full hazardous 
waste regulations adopted by Illinois and authorized by EPA apply 
in the present proceeding. Accordingly, Complainant's Motion for 
Accelerated Decision as to the applicable regulations is GRANTED. 

B. Respondents' Liability for Conducting a Hazardous Waste 
Storage and Treatment Operation without a RCRA Per.mit 

Complainant also seeks an order rendering an accelerated 
decision as to Respondents' liability for the violations alleged 
in Counts 1 and 2 of the Amended Complaint. Specifically, 
Complainant contends that no genuine issue of material fact 
exists that Respondents conducted a hazardous waste storage and 
treatment operation without a RCRA permit in violation of 35 IAC 
§ 703.121(a) (1). As noted above, 35 IAC 703.121(a) (1) provides, 
in pertinent part, that "[n]o person may conduct any hazardous 
waste storage, hazardous waste treatment, or hazardous waste 
disposal operation . [w]ithout a RCRA permit for the HWM 
(hazardous waste management) facility H 

Having already summarized in the preceding section of this 
Order the parties' arguments concerning Respondents' alleged 
treatment of hazardous waste lamps, I need not repeat that 
discussion here. At this juncture, I find from that discussion 
alone that genuine disputes as to the facts presented and the 
inferences drawn therefrom exist in this proceeding and that 
these disputes can only be properly adjudicated following a full 
evidentiary hearing. 

As already noted, Respondents, in essence, raise the 
affirmative defense of fair notice by identifying evidence in the 
record that, according to Respondents, demonstrates EPA's implied 
authorization of the universal waste rule adopted by Illinois. 
Such a defense may absolve Respondents of liability or serve as a 
mitigating factor in calculating the appropriate penalty to 
assess if liability is established. Thus, it is an issue that 
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Complainant must address at an evidentiary hearing or in post­
hearing briefs. 

Further, Respondents have contested additional facts in this 
proceeding.ll1 Complainant correctly observes that 
inconsistencies exist in the record concerning Respondents' 
descriptions of the activities they conducted at the Riverdale 
property and the relationship between Respondent MVPT, River 
Shannon Recycling, and SLR Technologies and that Respondents 
failed to adequately support some of the arguments they raised in 
their Memorandum. However, under the standard for adjudicating 
motions for accelerated decision discussed above, I must view the 
evidentiary material and all reasonable inferences drawn 
therefrom in the light most favorable to the non-moving party. 
See Anderson, 477 U.S. at 255; Adickes, 398 U.S. at 158-59. 
Furthermore, Respondents may demonstrate a genuine issue of 
material fact by proffering some material, relevant, and 
probative evidence that places the moving party's evidence in 
question and allows me to reasonably conclude by a preponderance 
of the evidence that a question of fact exists for an 
adjudicatory hearing. See Strong Steel Products, EPA Docket Nos. 
RCRA-05-2001-0016, CAA-05-2001-0020, and MM-05-2001-0006, 2002 
EPA ALJ LEXIS 57, at *22-23 (ALJ, Sept. 9, 2002); Bickford, Inc., 
EPA Docket No. TSCA-V-C-052-92, 1994 EPA ALJ LEXIS 16, *8 (ALJ, 
Nov. 28, 1994). The arguments and evidence presented by 
Respondents are barely sufficient to satisfy this standard~1 

Thus, I find that genuine issues of material fact exist in 
the instant proceeding and that fully developing the issues 
within the context of an evidentiary hearing is more appropriate 
than rendering an accelerated decision. In view of this 
determination, Complainant's Motion for Accelerated Decision is 
DENIED as to Respondents' liability for Counts 1 and 2 of the 
Amended Complaint. I emphasize that, in denying Complainant's 
Motion for Accelerated Decision as to Respondents' liability, I 
have not weighed the evidence and decided the ultimate truth of 

lll For example, Respondents contend that, during at least some 
of the period in question, waste lamps were not crushed or volume 
reduced at the Riverdale property. Rs' Memo at 13. Respondents 
also argue that River Shannon Recycling and SLR Technologies are 
two separate and distinct companies and that IEPA provided SLR 
Technologies with authorization to operate its volume reduction 
technology. Id. at 17 (citing RPX 9). 

~1 As noted above, even if I were to find that accelerated 
decision is technically proper upon review of the evidence in this 
case, sound judicial policy and the exercise of judicial discretion 
permit a denial of a motion for accelerated decision in order for 
the case to be developed fully at trial. See Roberts, 610 F.2d at 
536. 
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the matter. Rather, I have simply determined that an evidentiary 
hearing is warranted in this case. 

VI. CONCLUSION 

To summarize, I rule as follows: 

Respondents' Motion to Supplement Respondents' Pre-Hearing 
Exchange is GRANTED. 

Complainant's Motion for Partial Accelerated Decision as to 
Applicable Regulations and Liability is GRANTED as to the 
applicable regulations. 

Complainant's Motion for Partial Accelerated Decision as to 
Applicable Regulations and Liability is DENIED as to liability. 

Dated: May 5, 2011 
Washington, DC 

BJrbara A. Gunning 
Administrative Law Judge 

~~rm~~w~~ 
MAY 11 2011 

REGIONAL HEARING CLERK 
US EPA 

REGJON 5 



In the Matter of Mercury Vapor Processing Technologies, Inc., a/k/a River Shannon Recycling, 
and Laurence C. Kelly, Respondent. 
Docket No. RCRA-05-2010-0015 

CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Order on Complainant's Motion for Partial 
Accelerated Decision as to the Applicable Regulations and Liability; Order on Motion to 
Supplement Respondent's Pre-Hearing Exchange, dated May 5, 2011 , was sent on this 6th day 
of May 2011, in the following manner to the addressees listed below. 

Original and One Copy by Pouch Mail to: 

LaDawn Whitehead 
Regional Hearing Clerk 
U.S. EPA, Region V, MC-E-19J 
77 West Jackson Blvd., 
Chicago, IL 60604-3590 

Copy by Pouch Mail to: 

Kasey Barton, Esq. 
Assistant Regional Counsel 
Thomas M. Williams, Esq. 
Associate Regional Counsel 
ORC, U.S. EPA I Region VI C-14J 
77 West Jackson Blvd. 
Chicago, IL 60604-3590 

Copy by Regular and Certified Mail to: 
[7005 0390 0002 5028 8566] 
Laurence Kelly 
MVP Technologies, Inc. 
a/k/a River Shannon Recycling 
7144 N. Harlem Ave., Ste. 303 
Chicago, IL 60631 

Dated: May 6, 2011 
Washington, DC 

Mary Angeles 
Legal Staff Assistant 

{ffi~®UW~~ 
. MAY 11 2011 

REGIONAL HEARING CLERK 
US EPA 

REGIONS 


