
IN i\lA TTEl{ OF: 

Edward l\lurray, Jr., 

Respondent. 

STA.TES 

BEFORE THE ADMINISTRATOR 

) 
) 

) 
) 
) 
) 

Docket No. TSCA-05-2007-0013 

PREHEARL\'G ORDER 

As you been previously nutiticcl, I am designated to preside oYer this proceeding. 
This proceeding will be governed by the Consolidated Rules of Practice Governing 
Administratin~ Assessment of Civil Penalties and the Revocation or Suspension of Permits, 40 

C.FJ\. ~ 22. 1 et :;;.~,("Rules of Practice'} The parties arc advised to f~uniliarize themselves 
vvith the applicable and the 1\ulcs of Practice. 

supports settlement and the documenting 
18 of the Rules Practice ,40 C.F.R. 9 22.18. The 

reJ1ccts that the pariics have engaged in settlement discussions, and the parties arc commended 
for taking the initiative to resolve this matter informally and expeditiously through the 
AlternatiYe Dispute Resolution process. Each party is reminded that pursuing this matter through 
a hearing and possible appeals will require the expenditure of significant amounts of time and 
linancial resources. The parties should also realistically consider the risk of not prevailing in the 
proceeding despite such expenditures. A settlement allows the parties to control the outcome of 
the case. whereas a judicial decision takes such control away. With such thoughts in mind the 
pa1iics are directed to engage in a settlement conference on or before 25, 2008, and attempt 
to reach an amicable resolution of this matter. The Complainant shall file a status report 
regarding settlement on or before May 2, 2008. If the case is settled, the Consent Agreement and 
Final Order signed by the J•arties should be filed no later than 23, 2008, \\ith a copy to the 
undersigned. 

Should a Consent Agreement not be finalized on or before the latter date. the parties must 

prepare for hearing and shall strictly comply with the prehcaring requirements of this Order. 

This Order is issued pursuant to Section J9(a) ofthe Rules. Accordingly, it is directed 
that the follcnving prehcaring take place between the parties: 
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1. Pursuant to Section 22.19(a) of the Rules, each pznty shall file \vith the Regional Hearing 
clerk and shall serve on the opposing party and on the Presiding Judge: 

(A) the names of the expen and other witnesses intended to be called at hearing, 
identifying each as a J~1ct witness or an expert wi vvith a brief narrative sununJry of their 
expected testimony, or a statement that no witnesses will be called: 

(B) copies of all documents and exhibits intended to be introduced into clence. 
Included among the documents produced shall be a curriculum vita or resume for each identified 
expert \Vitncss. The documents and exhibits shall be identified as "Complainant's'" or 
'·Respondents'" exhibit, as appropriate, and numbered with Arabic numerals !e.g'"" Complainant's 

Ex. 1 ); and 

(C) a statement as to its vie\VS as to the appropriate place of hearing and estimate the time 
needed to present its direct case. Sec Sections 22.2l(d) and .!9(d) of the Rules. Also state if 
translation services are necessary in regard to the testimony of any anticipated witness(es), and, if 
so, state the language to be translated. 

; In addition, the Complainant shall submit the follcming as part of its Initial Prchearing 

a of an.v documents in support of the il1 3, 
45-55. 58-68, and 71-81 of the Complaint; 

(B) a oLmy report(s) of the impcction at the at 3527 North Col 
A venue, Indianapolis, Indiana as referenced in Paragraph 18 or the Complaint: 

(C) a copy of U.S. EPA's "Section 101 8-Disclosure Rule Enforcement Response Policy," 
dated February 2000. and a copy of any other ''penalty policy·' upon \Vhich Complainant has 

relied upon, or intends to rely upon, in consideration of the proposed penalty assessment; 

(D) a detailed narrative statement explaining exactly how the proposed penalty for each 
count was calculated, addressing each penalty factor set forth in Section 16 of TSC\: and 

(E) a statement regarding \Vhcthcr the Papenvork Reduction Act oC 1980 44 

U.S. C. § ~5CJ1 etseq., applies to this proceeding, whether there is a current Oilicc of 
\Janagcment and Budget control number involved herein and whether the provisions of Section 
3512 of the PRA arc applicable in this case. 
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~ 'The I\espondcnt shall also ~ubn1it the follo\\~ing as part of its J)rchcaring r:xchange: 

(A) a narrati\ c ~tatement explaining the factual ~md,or legal basis fur the of 
Paragraph 3 of the Complaint, and providing Respondent"s correct address ofrcsidenee; 

\B) a :;takmcnt of \Vhctber Respondent admits. denies or no knowledge ofthc written 
lease agreements referenced in Parugraph 20 the Complaint: 

(C) a statcmc:nt ohYhethcr Respondent admi denies or has no knov, ledge of the 
alkgLition in Paragraph :21 of the Complaint: 

(D) a copy of any documents in support of the assertions in Affirmative Defenses J, 2. 3 
and S referenced in the i\n:m er; 

(E) ror each paragraph in Lhc Compiaim as to which Respondent denies the of 
the allegations contained therein, a statement identifying \:vhich, if any, Affirmati\ c Dcfense(s) 
Respondent relics upon in support of such denial, and describing in detail any other factual 
and 1or legal bases for the deniaL and a copy any documents in support: and 

(F) if Respondent takes the position that proposed penalty should be reduced or 
eliminated on any grounds, such as inability to the proposed penalty, provide a detailed 
narratin~ statement "ning the L1ctual and/or t"or its rws!lton a of 
~m\ and all it intends to rely upon in support of such position. 

4. Complainant shall submit as part or its Rchuttal Prchearing Exchange a statement amt or 
any docurncnts in respons<:: to Respondent's Prchearing Exchange submittals as to 

provisions J(A) through 3(F) above. 
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Ihe prehcaring 
the fullO\\ing :c;chcJuk: 

\Iav , 2008 

.June 13, 2008 

called Cor abo\c shall 

Complainant's Initial Prche:~ring 

Respondent's Prehearing 
direct and•or rebuttal e\'idencc 

;on, pursuant to 

including any 

June 25, 2008 Complainan(s Rebuttal Prchcaring Fxchangc 

Section 22,1 of the Ruks of Practice pro\ ides thaL except in accordance with Section 
22,22(a). any document not included in the prehearing exchange shall not be admitted into 
evidence. and any vvitncss whose name and testimony summary are not included in the 
prchearing exchange shall not be allowed to tcsti , Therc!'orc, each partv should thoughtfully 
prepare its prchcaring exchange, .\ny supplements to prehe::tring exchange shalll•e flied vvith an 
accompanying mill_iun to supplement the prehearing exch;:mge, 

The Complaint herein gaw the Respondent notice and opportunity for a hearing. in 
accordance \Vith Section 554 of the Administrative Procedure Act (APAJ, 5 U,S , ~ 5 . In 
their Ansvver to the C(lmplaint. the 1\espondcnts requested such a hearing. In this Section 
" c the APA sets (lUt that a hearing be conducted under S 556 of the 

ion 556(d) that a ts tlcJ to its case or defense b\ oral or 
clucumentarv to submit rebutL1l and tu conduct such as 

be required for a full and true disclosure of the t~tcts. Thus, the Respondent has the right to 
defend against the Complainant"s way of direct , rebuttal evidence or through 
cross-examination ofthe Complainant's \Yitncss Respondents ~ne entitled to elect any or all 
three means to pursue its defenses. lfthe Respondents intend to elect only to conduct cros<,­
examination of Complainant· s witnesses and to forgo the presentation of direct and/or rebuttal 
e\ idence, the Respondent shall serve a statement to that effect on or before the date !'or !]ling Its 

prchcanng exclnnge, The Respondc~nt is hereb~' notified that its fa re to either 
with the prehearing exchange requirements set forth hcn~in or to state that it is electing 

to conduct cross-examination of e Complainant's witnesses, can result in the entry of 
a default judgment against it. The Complainant is notified that its to file its prehearing 
exchange in a timely manner can result in a dismissal of the case \Vith prejudice, 

or agn~emcnts in any 
document submitted to the Presid Judge, and no copies Consent Agreements and 
Final Orders all be submitted, or attached to any document submitted, to the Prcsid 



Judge except those that are fully executed and filed with the Clerk 

Prchcaring exchange information required by this Order to be sent to the Presiding Judge. 
as \vel! as any other further pleadings, if sent hv mail, shall be addressed as follo\\'s: 

The Honorable Susan L. Biro, Chief Ac!ministrati vc 
Office of Administrative Law Judges 
1!. S. Environmental Protection Agency 
Mail Code 1900L 
1200 PennsyhaniaAvcnuc. :\ W. 
\Vashington. D.C. 20-1-60 

Judge 

Hand-delivered packages transported by Federal Express or any rklivery service which x­
their packages as pan oitbeir romine security procedures. may be dcli\·ercd directly to the 

Ortices of the Administrative Law Judges at 1099 1 
20005. 

Street. ?\.W., Suite 350, Washington. D.C. 

Telephone contact may be made \Vith my legal assistant, \faria \Vhiting-Bcalc at (202) 
~64-6259 or my stair attorney, Lisa Knight Esquire at (202) 564-62C) 1. 'The facsimile ts 
("" 1 ) SG~-004-J.. 

rr ilny party to receive, by e-mail or by facsimile, an courtesy of 
decisions and s ubstanti \ e orders issued in tb is proceeding. this party shall submit a request 
for expedited courtesy copies liy letter addressed to \laria Whiting-Beale, Legal Staff Assistant, 
Office ofAdministrati\e Law Judges. U.S. Environmental Protection Agency. Mail Code l CJOO 
L 1200 Pennsylvania A\Cnue. N.W. Washington, D.C. 20460. The letter shall include the case 
docket number, the e-mail address or facsimile number to which the copies arc to be sent, and a 
statement as to \\hcthcr the party requests: expedited courtesy copies of the initial decision 
;,mel /or any orders on motion for accelerated decision or dismissaL or (B) expedited courtesy 
cc1pics ofclll decisions and substantive orders, The undnsigned's office \\ill endeavor to comply 

with such requests. but docs not guarantee the party's receipt of expedited courtesy copies. 

Prior to filing any motion. the moving party is directed to contact the other party or 
parties to determine whether the other party has any objection to the granting of the relief sought 
in the motion. The motion shall then state the position of the other party or parties. The mere 
consent of the other parties to the relief sought docs not assure that the motion will be gr~mtcd 
and no reliance should be placed on the granting of an unopposed motion. Furthermore, all 
motions must be submitted in sufficient time to permit the filing of a response by the other part.:v 
ancl or the issuance of a ruling on the motion before any rele\ant deadline set by this or any 
subsequent order. Sections 22.16(h) and 22.7(c) ofthc Rules of Practice. 40 C.F. R. ~§ 22.1G(b) 
and 22. 7(c), all(nv a fifteen-day response period for motions \\ith an additional fr\'e days aclclcd 
thereto if the pleading is served mail. :Vlotions not filed in a timely manner may not be 



considered. 

Furthermore, upon the filing of a motion. a response to a motion, or a reply to a motion, a 
party may submit a written request for an oral argument on the motion, pursuant to 40 C.F.R. ~ 
22. 16(cl). Included in the request for oral argument shall be a statement as to the proposed 
appropriate location(s) for the argument to take place. The Otlice of Administrative Judges 

recently acquired access to the state of the art videoconferencing capabilities. and strongly 
encourages the parties to consider utilizing such technolog:y for oral arguments on motions so as 

to minimize the expenditure of time and monetary resources in connection 1vith such arguments. 
A request for oral argument may be granted, in the undersigned's discretion, v\here further 
clarification and elaboration of arguments \\Ould be of assistance in ruling on the motion. 

If either party intends to file any dispositive motion regarding liability, such as a motion 

accelerated decision or motion to dismiss under 40 C.F.R. § 22 (a), it shall be filed vvithin 

thin} days after the due date for Compiainant's Rehuttai Prehcaring Exchange. 

Dated: April 15, 2008 

Washington, D.C. 

ministrativc 



In the 1\Jattcr of Echvard L. i\furrav Jr .. Respondent 
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CERTIFICATE OF SERVICE 

I cer1ify that the fcJrcgoing Prchcaring Order, dated April 15, 2008. v-.·as 
sent this day in the following manner to the addressees listed belovv. 

Dated: April 15. 2008 

Original And One Copy By Pouch Mail To: 

Sonja Brooks-Woodard 
Regional Hearing Clerk 
U.S. EPA 
77 West Jackson Boulevard. E-l3J 

IL 60604-3590 

By Pouch · To: 

Cynthia A. King, Esquire 
Associate Regional Counsel 
U.S. EPA 
77 \Vest Jackson Boulevard. C-14J 
Chicago, IL 60604-3590 

Copy By Regular Mail To: 

Robert W. I-lash, Esquire 
Duffin & Hash. LLP 
9200 Keystone Crossing, Suite 420 
Indianapolis, 46240 


