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CONSENT AGREEMENT 
AND FINAL OROER 

13 

14 

15 

16 

17 

and Walberg, Inc., 

Respondents . ) ______________ )· 
I. CONSENT AGRE~MENT 

Co~plainant, the Director of the Ai r .Division, United States 

Envi r onmental l?rotect.'ion Agency r Reg,ion IX, ("'EPA") and 
18 

Respondents, J.A. Sutherland, Inc . and Walberg·, Inc., seek to 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

settle this case ini tiated against Respondents under the Clean 

Air Act ("CAA"), as amended, 42 u.s.c. §§7401-7671q, and consent 

to the entry_ of t his Conse):'lt Agre~rn~nt and. Final Order ("CAFO") . 

A. AUTHORITY 

1. EPA initiated this civil administrative proceeding fo~ 

the assessment of a civil penalty under the CAA pursuant to 

Section 113 (d) o f t he CAA, 42 U.S . C. § 7413 (d~, by issuing a 

Complaint and Notice of Oppo-r.tunity for; Hearing ("Complaint") 

aga i nst Respondents on September 29, 2011, in accordance with the 

t' . uc 



JUN-25-2012 MON 03:29 PM EPA REG 9 ORC FAX NO. 4159473570 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Consolidated Rules of Practice Governing the Administrative 

Assessment of Civil Penalties and the Revocation/Termination or 

Suspension of Permits at 40 C.F.R. Part 22. 

2. The Complaint alleges that Respondents violated the CAA 

and implementing regulations known as the National Emission 

Standards for Hazardous Air Pollutants for asbestos at 40 C.F.R. 

Part 61, Subpart M by failing to provide EPA with a written 

notification of intention to demolish before demoli.tion began. 

3. EPA and Respondents have agreed to resolve this civil 

administrative proceeding by executing this CAFO pursuant to 40 

11 C.lf.R. § 22.18 (b). 

12 B. RESPONDENTS' ADMISSIONS 

13 4. :rn accordan10e with 40 C. F .R. § 22.18 (b) (2) and for the 

14 purpose of this proceeding, Respondents (i) admit that EPA has 

15 jurisdiction over the subject matter of this CAFO and over 

16 Respondents; (ii) admit that: (1) Respondents, J.A. sutherland, 

17 Inc. and Walberg, Inc., are each a corporation doing business in 

18 the State of California; (2) in June 2011, Respondent J.A. 

19 suthe.rland, Inc. owned the building located at 1301 West Wood 

20 Street in Willows, California, which it operated as a Taco Bell 

21 fast-food restaurant ("Taco Bell building); (3) Respondent J.A. 

22 Sutherland, Inc. hired Respondent Walberg, Inc. to demolish the 

23 Taco Bell building located at 1301 West wood Street in Willows, 

24 California; (4) on June 9, 2011, Respondent Walberg, Inc. 

25 demolished most of the Taco Bell building and completed the 

26 demolition on June 10, 2011; and (5) neither Respondent J.A. 

27 

n z 
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1 Sutherland, Inc. nor Respondent Walberg, Inc, provided written 

2 notice of intention to demolish the Taco Bell building to EPA 

3 before the demolition began; (iii) consent to any and all 

4 conditions specified in this CAFO and to the asaesement of the 

· 5 civil administrative penalty under Section C of this .CAFO; 

6 (iv) waive any right to contest the allegation~ contained in the 

7 Complaint; and (v) waive the right to appeal the proposed final 

8 order contained in this CAFO. 

9 C. CIVIL ADMINISTRATIVE PENAL'l;X 

10 5. Respondents agree to the assessment of a penalty ln the 

11 amount of NINE THOUSAND, NINE HUNDRED AND FORTY DOLLARS ($9,940) 

12 as final settlement of the civil claims against Respondents 

13 arising under the CAA, as alleged in the Complaint. 

14 6. Respondents shall pay the assessed penalty no later 

15 than thirty (30) days after the effective date of the CAFO. 

16 The assessed pena~ty shall be paid by certified or cashier's 

17 check, payable to "Treasurer, United States of America," or paid 

18 by one of the other methods listed below and sent as follows: 

19 

20 

21 

22 

23 

Regular Mail; 
u.s. Environmental Protection Agency 
Fines and Penalties 
Cincinnati Finance Center 
l?O Box 979077 
St. Louis1 MO 63197-9000 

Wire Transfers: 

Wire transfers must be sent directly to the ~ederal Reserve Bank 
24 in New York City with the following inrormation: 

25 Federal Reserve Bank of New York 

26 

27 

28 

ABA 5 021030004 

In the Matter of J.A.Sue~e~land, 
Inc. and Walberg, tno. 1 
Docket No.CAA~09·20ll~0007 
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1 Account ~ 68010727 
SWIFT address ~ FRNYUS33 

2 33 Liberty Street 

FAX NO. 4159473570 

New York, NY 10045 
3 Field Tag 4200 of the Fedwire message should read ''D 68010727' 

Environmental Protection Agency" 
4 

5 
Overnight Mail: 

U.S. Bank 
6 1005 convention Plaza 

Mail Station SL-MO-C2GL 
7 ATTN Box 979077 

St. Louis, MO 63101 
8 

ACH (also known as REX or remittance express): 
9' 

Automated Clearinghouse ()>.CH) for receiving US currency 
10 PNC Bank 

808 17th Street, NW 
11 Washington, DC 20074 

AE)>. ~ 051036706 
12 Transaction Code 22 - checking 

Environmental l?:cotection Agency 
13 Account 31006 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CTX Format 

On Line Payment: 

This payment option can be accessed from the information below: 

wwY(.pay.gov 
Enter ".sfol.1" in 1:he search field 
Open form and complete required fields 

!f clarification regarding a particular method of payment 
remittance i.s needed, contact the EPA Cincinnati Finance Center 
at 513-487-2091. 

In addition, a copy of each check or notification that the 

payment has been made by one of the other methods listed above, 

including proof of the date payment was ll\O.de, shall be sent with 

a transmittal letter iildicating Respondents' names, the case 

title, and the docket number to: 

In the MAtLcr gf J.A.Sutherland, 
Inc. and Wa:tbe.rg, In(!,, 
Docket No,CAA-09·2~11-0007 

4 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 7. 

a) Regional Hearing Clerk (ORC-1) 
Office of Regional Counsel 
u.s. Environmental Protection Agency, Region 9 
7 5 Hawthorne S.treet 
san Fran.cisco, california 9·4105 

h) Chief, Air Enforcement Office (AIR-5) 
Air nivision 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 

c) Carol Bussey 
Assistant Regional Counsel (ORC-2) 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street · 
San Francisco, california .94105 

Payment of. the above civil acltninistrative penalty shall 

ll not be used by Respondents or. any other person as a tall. deduction 

12 from. Respondents' federal, state, or local taxa$. 

13 8. If Re~pondents fail to pay the assessed civil 

14 administrative penalty specified in Paragraph 5 by the deadline 

15 specified ~n Paragraph 6 of this CAFO, Respondents shall pay to 

16 EPA the stipulated penalty of FO\JRTEEN THOUSAND, TWO HUNDRED 

17 DOLLARS ($14,200) rather than the assessed penalty of NINE 

18 THOUSAND, NINE HUNDRED AND FORTY ($9 1 940), which shall become due 

19 and payable upon E~A's written request. Such failure by 

20 Respondents may also subject Respondents to a civil action to 

21 collect any unpaid portion of the assessed penalty, together with 

22 interest, handling charges, and nonpayment penalties as set forth 

23 in Paragraph 9 below, In any such collection action, the 

24 validity, amount, and appropriateness of this CJl.FO or the penalty 

25 assessed hereunder are not subject to review. 

26 

27 

28 

In the Matter of J.A.sutherland, 
Ine. and Walberg, Inc., 
Ooeket No.CAA-09•20l1-0DO? 
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1 9. Pursuant to 42 o.s.c. § 7413(d) (5) and 31 o.s.c. 
2 § 3731,. Respondent shall pay the following amounts:· 

3 a. Interest: Any unpaid portion of the assessed penalty 

4 shall bear interest at the rate established pursuant to 26 u.s.C. 

5 § 662l(a) (2) from the effective date of this CAFO, provided, 

6 however, that no interest shall be payable on any portion of the 

7 assessed penalty that is paid within thirty (30) days of the 

8 effective date of this CAFO. 

9 b. Handling Charge; Pursuant to 31 o.s.c .. § 3717(e) (1), a 

10 monthly handling charge of $15 shall be paid f.or any month in 

11 which any portion of the assessed penalties is more than 30 days 

12 past due. 

13 c. Attorney Fees, Collection C.osts, N.onpayment Penalty·: 

14 Pursuant to 42 U.S.C. § 7413 (d) (5), if Respondents fail to pay on 

15 a timely basis the full amount of the assessed penal·ty, interest, 

16 and handling charges,· they shall be liable for the United States 1 

17 enforcement and co-llection expenses, includ.tng, but not limited 

18 to, attorney fees and costs incurred by the United States for 

19 collection proceedings, and a quarterly n.onpayrnent penalty for 

20 each ql.larter during which such failure to pay persists. Such 

21 nonpayment penalty shall be ten percent (10%) of the aggregate 

22 amount of Respondents' outstand.ing or ove>:due penalties and 

23 nonpayment penalties accrued from the beginning of such quarter. 

24 D. RETENTION OF RIGHTS 

25 

26 

27 

28 

10. In accordance with 40 C.f.R. § 22.18(c), this CAFO 

In the Matter of J.A.Sutherland, 
Inc. nnd W~lberq, !nc., 
Oocket No.CAA-09-2Dll-0007 

6 
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1 only resolves. Respondents' liability for federal civil penalties 

2 fot the violation and facts specifically alleged in the 

·~ Complaint. Nothing in this CAPO is intended to or shall be 

4 cons.trued to re3olve (i) any civil liability for violation" of 

5 any provision of any federal, state, or local law, statute, 

6 regulation, rule, ordinance, or permit not specifically alleged 

7 in the complaint; or (ii) any criminal liability. EPA 

8 spec·ifically reserves any and all authorities, rights·, and 

·!I remedies available to it (including, bUt not limited to, 

10 injunctive or other equitable relief or criminal sanctions) to 

11 address any violation of this CAPO or any violation not 

12 specifically alleged in the Complaint. 

13 11. This CAFO does ·not exempt, relieve, rnodity, or af'fect 

14 in any way Respondents' duty to comply with all applicable 

15 federal, state, and local laws, regulations, rules, ordinances, 

16 and permits. 

17 E, ATTORNEYS' FEES AND COSTS 

18 12. Exc .. pt ss' set forth in Paragraph 9 (c) above, each party 

19 shall bear its own costs, fees, and disbursements incurred in 

20 this action. 

21 P. EFFECTIVE PATE 

22 13. In accordance with 40 C.F.R. §§ 22.18(b) (3) and 

23 22.31 (b), this CAFO shall be effective on the date that the final 

24 order contained in this CAFO, having been approved and issued by 

25 either the Regional Judicial Officer or Regional Administrator, 

26 

27 

28 

In the Matter of J.A.S~tharland. 
Inc. and Walberg, Inc., 
Oooket NO.CAA-09-2011-0007 
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1 is filed. 

2 G. E!ND!NG EFFECT 

3 14. The undersigned representative· of Complainant and the 

4 undersigned representatives of Respondents sach certifies that he 

5 or she is fully authorized to enter into the terms and conditions 

6 of this CAFO and to bind the party he or she represents to this 

7 CAFO. 

8 15. This Consent Agreement constitutes the entire agreement 

9 between the· parties reso~ving this matter arising under the CAA. 

10 16. The pr.ovisions of this CAFO shall be binding on 

11 Respondents and their officers, directors, employees, agents, 

12 servants, authorized representatives, successors, and assigns. 

13 l 7. This document constitutes an "enforcement response" as 

14 that term is used in EPA's Penalty Policy for the purposes of 

15 determining Respondents' "full compliance history" as provided in 

16 Section ll3(e) of the Act, 42 U.S.C. § 7413(e). 

17 I II 

18 Ill 

19 Ill 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In the Matt~r Of J.A.SutherlanQ, 
Inc. and Wa.lbo:rg, Ine. r 
DocKet No.CAA-09-2011-0007 

8 
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1 FOR RESPONDENT, J.A. SUTHERLAND, INC. 

2 

3 Date: ~ -/Cj-j 2... By: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

!S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In the Ma~tar of J.A.Sutherland, 
Inc. agd Walberg, Inc., 
Docl<at No.CM-0~-2011·0007 

9 
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FOR RESPONDENX, WALSERG, INC. 

By: 
Ray a erg 
!?resident 
WALBERG, INC. 

Xn the Matter of ~.~.sutherland. 
Ine. and Nalbarq, Tne., 
Docket No.ChA-09-2Qll-0007 

10 
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21 

22 

23 

24 

25 

26 

21 

28 

FOR COMPLAINANT, EPA REGION IX 

Date: By: "'.~&.~/" Director, Air ~n 
U'.s. ENVIRONMENTAL PROTECTION 

AGENCY, REGION IX 

!n th~ M~tter of J.A,Su~herland, 
Inc. ~nct Walberg. Inc., 
Dookat No.CAA-09-2011--000? 
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2 

3 

4 

5 

6 

7 

8 

9 

II. FINAL ORDER 

Complainant and Respondents, h<tving entered into the 

foregoing Consent Agreement, 

IT IS HEREBY ORDERED that this CAFO (Docket No. CAA-09-2011-

00071 be entered, and that Respondents shall pay <> civil 

administrative penalty in the. amount of NI('JE THOUSAND, NIN£, 

HUNDRED AND FORTY DOLL&qS ($9,940) and comply with the terms and 

couditions set forth in the Consent Agreement. 

10 Obi;Jji:J, 
11 DATE 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

In the Ma1!te-r of J.A .. Sutherland, 
Inc. and Wal.berg. Int:::., 
oock~t No.CAA-09-2011 0007 

STE L. JAWGIEL 
Regional Judicia 
U.S. Envirbnmen a 

Agency, Regiori 
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