
U:\ITED STATES 
E.'\VIRO.\\IE!\T PROTECTIO:\ AGE.'\CY 

IN THE \lATTER OF: 

E-Z CLEA.\ERS, L 

Respondent. 

FORE 

) 
) 

AJ):\tll\ISTRATOR 

) Docket '\o. FRA--04-2007-3033 
) 
) 
) 

PREBEARI.\G ORDER 

As you have been pre\·iously notified, I am designated to preside mer this proceeding. 
This proceeding\\ ill be governed by the Consolidated Rules of Practice GO\ crning 
Administrative Assessment Civil Penalties and the Revocation or SuspensJOn of Permits, 40 
C.F.R. ~ l ct seq, ("'Rules of Practice"). The parties arc advised to bmiliarize themselves 
with the applicable statues(s) and the Rules of Practice. 

pol icy supports the 
settlements are set forth in Section 22.11{ ofthe Rules of Practice, 40 C.l".R. ~ 
retlects that the parties han~ engaged in settlement discussions, and the parties arc commended 
for taking the initiative to resohc this matter informally and expeditiously through the 
Alternative Dispute Resolution process. Each party is reminded that pursuing this matter through 
a hearing and possible appeals \vlll require the expenJiture of significant amounts of time and 
financicll resources. The parties should also realistically consider the risk of not prevailing in the 
proceeding despite such expenditures. A settlement allm\s the parties to control the outcome uf 
the case, \Vhcreas a judicial decision takes such control away. \Vith such thoughts m mind the 
parties are directed to engage in a settlement conference on or before ril 25, 2008, and attempt 
to reJch an amicable resolution of this matter. The Complainant shall file a status report 
regarding settlement on or before May 2, 2008. If the case is settkd, the Consent Agreement and 
Final Order signed by the parties should be filed no later than Ylay 23, 2008, \vith a copy to the 
undersigned. 

Should a Consent Agreement not be finalized on or before the latter date, the parties must 
prepare for hearing and shall strictly comply \\ith the prehearing requirements of this Order. 

This Order is issued pursuant to Section 22. 19(a) oC the Ruks. Accordingly, it is directed 
that the following prehcaring exchange take place between tht.: parties: 
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1. Pursuant to Section 22.19(a) of the Rules, each party shall fik \\ith the Regionalllearing 
and shall SG\ eon the opposing party and on the Presiding Judge: 

(:\)the names of the expert and other witnesses intended to he called at hearing, 
identifying each as a f~1ct \Vitness or an expert \\itness, \\Jth a brief narrative summary oftheir 
expected testimony, or a statement that no witnesses will be called; 

(B) copies of all documents and exhibits intended to be introduced into evidence. 
Included among the documents produced shall be a curriculum vita or resume for each identified 
expert witness. The documents and exhibits shall be identified as Complainant's or Respondent':; 
exhibit, as appropriate. and numbered with Arabic numerals (c.Q .. CX 1 or RX 1); and 

(C) a statement as to its views as to the appropriate place of hearing and estimate the time 
needed to present its direct case. See Sections 22.21 (d) and 22.19(cl) of the Rules. Also state if 
translation services arc necessary in regard to the testimony of any anticipated vvitness(es), and, if 
so, state the language to be translated. 

2. In addition, the Complainant shall submit the Coll(nYing as part of its Initial Prchearing 
Exchange: 

J copy of any 
and 26 of the Complaint; 

in support of the in Paragraph 7, ll, 15, 19, 

(B) a copy of any rcport(s) of the inspection reCcrenced in Paragraph 10 of the Complaint, 
and a copy of any photographs, videos, and field notes which were taken or created by the 
inspector during the inspection: 

(C) a copy of the Bills of Lading referenced in Paragraphs 12 and 21 of the Complaint: 

(D) a copy of the Enforcement Response Policy for the Federal Insecticide, Fungicide and 
Rodenticide 1\ct (FIFRA), July 2, 1990, and a copy of any other penalty policy upon \vhich 
Complainant has relied upon. or intends to rely upon, in consideration of' the proposed penalty; 

(E) a narrative statement explaining in detail exactly hc)\v the proposed penalty \\as 
calculated for each count in the Complaint, including a discussion of each penalty factor in 
Section 14(a)( 4) of FIFRA; and 

(F) a statement regarding whether the Papem ork Reduction Act of 1980 (PRA), 44 
l).S.C. § 3501 et !?~ .. applies to this proceeding, whether there is a current Otllce of 
I'danagement and Budget control number involved herein and whether the provisions of Section 
3512 of the PRA are applicable in this case. 



3. The RcspCJndcnt shall also submit the Collowing as part of its Prehearing Exchange: 

(A) a statement admitting or denying that Respondent manufactures, or has manuL1cturecl 
an item labeled as: '"E-Z Clean ,\11 Purpose Hand Cleaner Antibacterial \vith Pumice, Blue Ciel": 

(B) a statement admitting or denying that Respondent manufactures, or has manuf~tcturcd. 
an item labeled as: "E-Z Clean All Purpose Band Cleaner Antibacterial with Pumice, Dlue 
Creme": and 

(C) if Respondent takes the position that proposed penalty should be reduced or 
eliminated on any grounds. such as inability to pay the proposed penalty, provide a det3iled 
narratiw statement explaining the precise factual and/or legal bases for its position, anda copy of 
any and all documents it intends to rely upon in support of such position. 

4. Complainant shall submit as part of its Rebuttal Prehearing Exchange a statement and/or 
any documents in response to Respondent's Prehearing Exchange submittals as to 
provisions J(A) through 3(C) above. 

The prehearing exchanges called for above shall be filed in seriatim f~tshion, pursuant to 
the t(;llowing schedule: 

i\Jay 23, 2008 

June 13, 2008 

June 25, 2008 

Complainant's Initial Prehcaring Exchange 

Respondent's Prehearing Exchange, including any direct 
an ell or rebuttal C\ idence 

Complainant's Rebuttal Prehcaring Exchange 

Section 22.19(a) of the Rules of Practice provides that, except in accordance with Section 
!! any document not included in the prehearing exchange shall not be admitted into 
evidence, and any \\itness whose name and testimony summary are not included in the 
prchearing exchange shall not be allowed to testify. Therefore. each party should thoughtfully 
prepare its prehearing exchange. Any supplements to prehearing exchange shall be filed vvith an 
accompanying motion to supplement the prchearing exchange. 

The Complaint herein gave the Respondent notice and opportunity for a hearing, in 
accordance with Section 554 ofthc Administrative Procedure Act (APA), 5 U.S.C. § 554. In 
their Answer to the Complaint, the Respondents requested such a hearing. In this rcgmd, Section 
554(c)(2) ofthc APA sets out that a hearing be conducted under Section 556 ofthc APA. 
Section 556(d) prcl\iclcs that a party is entitled to present its case or defense by oral or 
documentary evidence. to submit rebuttal e\iclence. and to conduct such cross-examination as 



may he required for a full and true disclosure of the f~1cts. Thus, the Respondent bas the right to 
defend against the Complainant's charges by \\ay of direct evidence, rebuttal e\idence or through 
cross-examination of the Complainant·s \\itncss. Respondents arc entitled to elect any or ail 
three means to pursue its defenses. If the Respondents intend to elect only to conduct cross
..:xamination of Complainant's witnesses and to fcngo the presentation of direct and/or rebuttal 
evidence, the Respondent shall serve a statement to that eiTect on or before the date for filing 1ts 
prehearing exchange. The Respondent is hereby notified that its failure to either comply 
with the prchearing exchange requirements set forth herein or to state that it is electing 
only to conduct cross-examination of the Complainant's witnesses, can result the entry of 
a default judgment against it. The Complainant is notiiied that its failure to file its prehearing 
exchange in a timely manner can result in a dismissal of the case with prejudice. THE :\IERE 
PE.\DEl\CY OF SETTLEl\IE:\'T :\EGOTIATIOI\S OR EVEI\ THE EXISTENCE OF A 
SETTLE:\IE.\T IN PRil\CIPLE DOES :\OT CONSTITlTTE A BASIS FOR FAILII\G TO 
STRJCTL 1' CO\IPLY \VITH THE PREHEARII\G EXCHANGE REQljJl{E\IENTS. 
0:\'L~i THE FiLF\G 'WITH THE HEARH'G CLERK OF A FLLLY EXECCTED 
CONSENT AGREEMENT AND FINAL ORDER, OR ON AN ORDER OF THE .HDGE, 
EXCCSES NONCOl\IPLIAI\CE WITH FILL'\G DEADLI:\ES. The parties arc advised 
_NOT to include, attach or refer to terms of settlenwnt offers or agreements in any 
document submitted to the Presiding Judge, and no copies of Consent Agreements and 
Final Orders shall be submitted, or attached to any donnncnt submitted, to the Presiding 
.Judge except that an: executed and filed with the Regional 

Prehearing exchange information required by this Order to sent to the Presiding Judge, 
as well as any other further pleadings, if sent bv mail, shall addressed as follows: 

The Hunorablc Susan L. Biro, Chief Administrative Lm Judge 
Office of Administrative Lnv Judges 
U.S. Environmental Protection Agency 
i\lail Code 1900L 
1200 Pennsvhania Avenue. f'\.W. 
Washington, D.C. 20460 

Hand-delivered packages transported by Federal Express or any delivery sen ice which x
rays their packages as part of their routine security procedures, may be delivered directly to the 
Offices ofthc Administratin~ Law Judges at 1099 1 Street, N.\V., Suite 350, \Vashington, D.C. 
20005. 

Telephone contact may be made vvith my legal assistant Tvlaria Whiting-Bealc at t202) 
56-t-6259 or my staff atwrncy, Lisa Knight, Esquire at (202) 564-6291. The facsimile number is 
(202) 565-0044. 

If any party \Yishes to recei\e, by e-rnail or facsimile, an expedited courtesy copy of 
decisions and substantive orders issued in this proceeding, this party shall submit a request 

'"' of 5- Order 



for expedited courtesy copies by letter addressed to :v1aria Whiting-Bealc, Legal .'\ssistant 
OHice of Administrative Law Judges, L.S. Environmental Protection Agency, ~1ail Cudc 1900 
L 1200 Pennsylvania :\venue, ::\.W. Washington, D.C. 20460. The letter shall include the case 
docket number, the e-mail address or L1csimile number to which the copies arc to sent and a 
statement as to whether the party requests: expedited courtesy of the initial decision 
and/or any orders on motion for accelerated decision or dismissal, or (B) courtesy 
copies of all decisions and substanti\e orders. The undersigned's office will endeavor to comply 
with such requests, but docs not guarantee the party's receipt of expedited cop1es. 

Prior to filing any motion, the moving party is directed to contact the other party or 
parties to determine whether the other party has any objection to the granting of the relief sought 
in the motion. The motion shall then state the position of the other party or parties. The mere 
consent of the other parties to the relief sought does not assure that the motion \vill be granted 
and no reliance should be placed on the granting of an unopposed motion. Furthermore, all 
ittuiillit::, IIru::,L be :-;ubrnilleu in sufficient Lime TO permir the filing of a response by the other party 
and/or the issuance of a ruling nn the motion before any relevant deadline set by this or any 
subsequent order. Sections 22.l6(b) and 22.7(c) of the Rules of Practice, 40 C. F. R. s§ .16(b) 
and 22.7(c), allow a fifteen-day response period for motions with an additional five days added 
thereto if the pleading is sel':cd by mail. Motions not filed in a timely manner may not be 
considered. 

, upon the of a a to a or a to a motion, a 
pany may submit a written request for an oral argument on the motion. pursuant to C.F. § 

.16(d). Included in the request for oral argument shall be a statement as to the proposed 
appropriate location(s) for the argument to take place. ·rhc Oflice of Administrati\e Law Judges 
recently acquired access to the state of the art videoconfcrencing capabilities, and strongly 
encourages the parties to consider utilizing such technology for oral arguments on motions so as 
to minimize the expenditure of time and monetary resources in connection \Vith such arguments. 
A request for ora! argument may granted, in the undersigned's discretion, \Vherc further 
clarification and elabor:Hion of am.uments would be of assistance in rulinu on the motion. 

~ ' ~ 

If either party intends to file any dispositive motion regarding liability, such as a motion 
for accelerated decision or motion to dismiss under 40 C.F.R. § 22.20 (a). it shall be filed within 
thirty days after the due date for t's Rebuttal Prehearing Exchange. 

Dated: April 16, 200(l 
Washington, D.C. 

S ofS-

Chief Administrative Law Judge 

0 



In the Matter of E-Z Cleaners. LLC, Respondent 
Docket FIFRA-04-2007-3033 

CERTIFICATE OF SERVICE 

I certify that the foregoing Prchearing Order, dated April 16. 2008, was sent this day in the 
foUmving manner to the addressees listed below. 

Original And One Copy By Hand To: 

Patricia Bullock 
Regional Hearing Clerk 
U.S. EPA 
Atlanta Federal Center 
61 Forsythe Street, SW 
Atlanta. GA 3030J-8l)60 

Copy By Pouch Mail To: 

Elizabeth O'Sullivan, Esquire 
Associate Regional Counsel 
U.S. EPA 
Atlanta Federal Center 
61 Forsyth Street, S W 
Atlanta. GA 30303-8Sl60 

Copy By Regular Mail To: 

Donna Seeman 
E-Z Cleaners, LLC 
698 Bryant Boulevard 
Rock Hills, SC 29732 

~' - !,L_r· 
I i \ i}.JI,d'._ {'li lv,_;w>(_ /\,-

-~·fari~\Vh~g-Beak ____ _ 

Staff Assistant 


