


















































building left for scavengers and vandals to have their way with. The Complainants own overview 

of the property when he went there two and half years after MVP /RSR had agreed to move 

leaving the building in a clean and broom swept condition also describes what is obviously the 

remnants of a building completely left unattended. (CEX 42- 03024) 

Further, RCRA closure is inappropriate. The Complainant cites "Mr. Brown testified that he 

observed and took pictures of cracks in the floor of the facility, which potentially could allow 

solid mercury to enter and absorb into the underlying soil" in the Post Hearing Brief page 49 

(emphasis added). This line of thinking is flawed, in that the hazardous constituent in spent 

fluorescent lamps is mercury vapor, not solid mercury, which is consistent with Mr. Browns 

exhibit (CEX- 49) and explanation of how and why mercury vapors are potentially dangerous if 

mismanaged. 

Respondents are not out of compliance with RCRA. Respondents are in compliance with the 

Illinois Universal Waste Rule, which is exempt from RCRA regulations. Respondents have not 

demonstrated an unwillingness to come into compliance nor a willful intention to continue to 

operate out of compliance. Respondents have merely demonstrated they operated under the 

Illinois Universal Waste Rule based on all guidance and publications from both the USEPA and 

IEP A, and should not be held liable for following the guidance they provide. 

III. Affirmative defenses 

A. Respondents have not proved the affirmative defense of "fair notice" 
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1. EPA has not provided fair notice that Illinois must manage Universal Waste as 

Hazardous Waste under Illinois RCRA regulations 

The record does not establish that the EPA has provided fair notice that the universal waste 

regulations are unauthorized in Illinois and that the full Subtitle C requirements are enforced 

when a party is not in compliance with the federal universal waste regulations. 

The Complaint brought against the Respondents centers on the fact that Illinois is not authorized 

for their Universal Waste Regulations and therefore Illinois' authorized Subtitle C RCRA 

requirements apply to their operations. It is not until the Respondents requested enforcement 

discretion as detailed in the Herman memo, did the Complainants began to incorrectly claim that 

the Respondents were also operating outside the Illinois Universal Waste Rule as well. That 

does not change the fact that the original Complaint, as filed and amended, claims that the 

Illinois Universal Waste Rule is unauthorized, and therefore, as ruled, the Illinois RCRA 

program applies to this material. Respondents have not received fair notice to manage this 

material under the Illinois RCRA program. As noted by the Complainant (Rebuttal page 84), 

"Generally, a particular interpretation advanced by a regulator is ascertainable so long as there 

are (1) no contradictions and (2) no major ambiguities in the agency' communications." 

Respondents point to significant ambiguities in the agency's communications, particularly on the 

agency's website, which provides state by state guidance for managing Universal Waste, and 

provides direct links to the Illinois Universal Waste Rule. It is impossible to ascertain that 

because Illinois maintains an adopted status for their Universal Waste Rule, spent fluorescent 

lamps should be managed under Illinois' RCRA regulations, when the agency clearly directs 

constituents of Illinois to the Illinois Universal Waste Rule. The Illinois Universal Waste Rule, 
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as noted by Mr. Westefer of the USEPA in his affidavit, has been enforceable under Illinois law 

since the date it was published. Further, the USEP A publishes in 40 CFR Part 272, Subpart 0, 

the regulations where Illinois exempts Universal Waste from management under RCRA as 

authorized regulations, although this is "not necessarily accurate" (Transcript page 32lines 1-3), 

which clearly creates major ambiguity. The USEP A has a responsibility to correct these 

ambiguities and notify the regulated community in Illinois that this publication under the Illinois 

authorized regulations is incorrect and has been corrected. By directing citizens of Illinois to the 

Illinois Universal Waste Rule and providing authorization to the regulations that exempt this 

material from RCRA management, it is impossible for a regulated party acting in good faith to 

ascertain that this material must be managed as RCRA waste, as claimed in the Complainant's 

complaint. 

2. Respondents could not have ascertained that Universal Waste must be managed as 

Hazardous Waste under Illinois RCRA regulations. 

Mr. Kelly has an extensive regulatory background, and has never encountered any regulation that 

is published (has been for over ten years) in an authorized RCRA state that in fact was never 

authorized only adopted, without at least some sort of warning or caveat attached to it. Based on 

his communications and meetings with the Illinois EPA, as well as guidance provided by the 

USEPA, Mr. Kelly could not have concluded that in Illinois, Universal Waste must be managed 

as RCRA waste. Mr. Kelly is clear on the definition of a destination Facility, and therefore did 

not treat or separate any Universal Waste. Mr. Kelly, as the sole proprietor of SLR, complied 

with the standards for a Large Quantity Handler, as directed by the Illinois EPA, and performed 

volume reduction at his clients locations, as allowed by the Illinois EPA. Mr. Kelly, even with 
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his extensive regulatory background, went so far as to hire consultants to assist in complying 

with the Illinois Universal Waste Rule. Neither Mr. Kelly, nor any of the consultants he 

employed, including the consultant provided by the USEP A, were able to ascertain that spent 

fluorescent lamps must be managed as RCRA waste in Illinois, as claimed in the amended 

Complaint. 

Mr. Kelly would not have jeopardized the unblemished regulatory history that he spent five 

decades building by knowingly and openly operating and unpermitted TSD Facility. 

B. Respondents have proven the affirmative defense of inability to pay the proposed 

penalty 

Respondents have willingly provided all possible information to the USEP A regarding ability to 

pay. Without direct contact with the USEPA's financial analysis expert, Respondents were 

forced to rely on the USEP A to relay any requests for additional information that the expert may 

require to complete his analysis. 

1. Mr. Kelly provided all available financial information 

Mr. Kelly provided the two types of necessary information required to assess an individual's 

financial status, tax returns and information about his expenses, assets and liabilities. 

Additionally, Mr. Kelly signed authorization for the USEPA to obtain additional copies ofhis tax 

returns directly from the IRS. Mr. Kelly cannot be held accountable for the IRS's inability to 

provide these copies to the Agency. Both the Complainant and the Witness Mr. Ewen note that 

each of Mr. Kelly's tax returns were signed and dated on February 8, 2011 (TR 734), but fail to 

mention that Mr. Kelly signed and dated those returns at the request of the court, as his own 
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personal copies were not signed and the Agency demanded signed copies of the returns. In May 

of2011 the Agency widened its' scope of financial evaluation to extend beyond Mr. Kelly's 

personal tax returns to the companies he is involved with. Mr. Kelly was unable to provide tax 

returns for these companies, as they had not yet been filed, but provided balance sheets and profit 

and loss statements for each. These companies are not publicly traded, and therefore are not 

required to maintain audited balance sheets or profit and loss statements, nor could they afford to 

acquire audits. 

Mr. Kelly did not report any income from a sole proprietorship on any of his income tax returns, 

as he made no income from his sole proprietorship. MVP/RSR was in fact doing well in 2007, 

but was not actually yet profitable, and therefore Mr. Kelly's sole proprietorship was providing 

its services under agreement but at no charge until MVP/RSR was profitable and able to pay for 

the services provided. 

Mr. Kelly sold his home to his partner for $650,000 Mr. James Molidor in 2003 not 2005, which 

retired Kelly's mortgage that he owed the bank at that time. Mr. James Molidor then took out a 

new mortgage of$1,000,000 and invested the difference ($350,000) back into the startup 

company known as MVP/RSR which all occurred in 2003 not 2005. The records of this sale 

were unfortunately destroyed in a flood at the law office of Mr. Kelly's legal representative in 

the matter of the home sale. Mr. Kelly provided the name, address and phone number of his 

lawyer, to verify the loss of records. However, Mr. Kelly did note that documents such as that 

could readily be examined or procured from the Cook County Recorder of Deeds. 

Further, Mr. Molidor allowed Mr. Kelly to remain at his residence while their corporation grew, 

under a ten year buy back agreement. MVP/RSR was dissolved in 2008, and the home fell into 
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foreclosure. The home that Mr. Kelly has lived in for over 30 years and raised his family in has 

been foreclosed on and is now bank owned. Mr. Kelly and his family is still residing there for 

the time being, however, no rent is being paid and Mr. Kelly has been summoned to appear in 

The Circuit Court of Cook County Illinois on November 29th to receive an eviction date which 

could be as early as mid-December (Case# 11M1-726897). Mr. Ewen testifies (TR 749) "I'm 

looking at about a $5,000 difference between his income, personal income and expenses." Yet 

Mr. Ewen further notes (TR 751): 

Q: And I think you've talked about this a little bit, but what are the assumptions in that range? 

A: Well, they're important. I mean, they basically, A., that is household income, the difference 

between household income and expenses stays consistent. ... 

Mr. Ewen notes that Mr. Kelly is paying no rent (TR 736), an additional expense Mr. Kelly will 

begin to incur around the first of the year. 

Mr. Ewen goes on to state (TR 749- 750) "if we adjust, or reconcile, the net income figures from 

Citywide, SLR, the active SLR, and MercPak, reconcile the net income to a measure of cash 

flow, I can- I can get about $7,000 in annual cash flow out of these three enterprises, I think." 

This figure fails to take into consideration that Mr. Kelly is not the sole owner of Citywide 

Elevator Inspection Services, Inc., and in fact owns 50 percent of this company. Yet Mr. Ewen's 

figure of about $7,000 in annual cash flow is based primarily on the "positive net income of 

$6,767 in 2010" (TR 723) earned by Citywide Elevator Inspection Services, Inc. 

Mr. Ewen's depiction of Mr. Kelly's assets as "there's no checking accounts of material value, 

savings accounts of material value, no retirement accounts of material value. Doesn't own the 
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home in which he lives and has --- I guess that- you know, does own a few vehicles for driving 

purposes, and the has some credit card debt outstanding" (TR733) is an accurate depiction of Mr. 

Kelly's personal finances and financial ability. 

2. MVPT provided all available financial information. 

Mr. Kelly did not sell his house to Mr. Molidor for one million dollars. Mr. Kelly sold his house 

to Mr. Molidor for $650,000, the amount owed on the mortgage, and Mr. Molidor re-mortgaged 

the home and invested $350, 000 he received from the new loan into MVP/RSR, which was a 

loan to be repaid in part by Mr. Kelly. 

Mr. Ewen, as an expert witness, testified (TR 743) 

Q: Based on the information provided by MVPT, what is your opinion of its ability to pay the 

proposed penalty? 

A: Well, the- I mean, the- that corporate entity, the MVPT corporate entity, you know, there's 

-doesn't appear to be anything left there. It's not operating. It doesn't have any capital assets 

remaining, or it's represented they're all destroyed; and it has- you know, at least it doesn't owe 

debt to independent third parties, but it still does own a debt - owe a debt to a related party in 

MVC. So I just don't see MVPT as having any viable sources of funds available, directly 

available to it for penalty payment here. 
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Conclusions 

The USEP A is an extremely powerful agency and was awarded authority and empowered to 

manage and enforce very important regulations that relate to the Health and Safety of the entire 

population in the United States of America that potentially also effects the rest of the world's 

population. With that empowerment comes a responsibility to apply a degree of discretion and 

reasonableness before bringing the full force of its authority on a regulated company such as 

MVP/RSR using draconian methods. The Complainant has vigorously pursued this enforcement 

action applying the most stringent rules used for the management of waste streams that are 

deemed to be extremely or acutely hazardous. However, in the mid 90's The Federal rule makers 

came to an understanding that Spent Mercury Containing Lamps did not fall into that category 

known as RCRA Subtle "C" hazardous waste. They understood that spent lamps could be 

managed much more safely and efficiently under a much less stringent set of guidelines known 

as the Universal Waste rule. 

Initially the Complainant's brought their enforcement action based on two facts one of which 

was known to the general regulated community in Illinois "Some mercury containing lamps fail 

TCLP" and one that was not known "Illinois had Adopted the Universal Waste rule but although 

managing its rule for over 10 years with the full knowledge of the USEP A apparently never 

obtained full Authorization from the USEPA". (Westefer Affidavit submitted by USEPA in 

accelerated decision motion) 

At the outset of this enforcement action for allegedly storing hazardous waste without a permit 

from the Environmental Protection Agency (EPA) and through the entire 4 year investigation the 

Complainants were adamant that MVP/RSR was in violation of managing Subtle "C" hazardous 
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waste without obtaining a RCRA permit. Consistent with their entire investigation when 

presenting their case at the hearing it was apparent that was the genesis of their enforcement 

action. However, during those proceedings when questioned under oath the lead investigator 

admitted under oath, two very significant facts (1) Illinois' published Universal Waste rule (35 

lAC Part 733) was virtually identical to the USEPA's rule (40 CFR Part 273) (2) that if 

MVP/RSR was in compliance with the published but not authorized Illinois Universal Waste rule 

he would not have recommended enforcement. 

These statements were made through the course of the Complainants day and a half long RCRA 

clinic that was well rehearsed, presented by counsel and verified by their investigator (Mr. 

Brown) and served to reintroduce the stringent guidelines of 40 CFR Part 261 otherwise known 

as RCRA. No evidence, no witnesses, no affidavits, no lab analysis ofvolume reduced material 

or dust samples or wipe samples that could have fortified or established the driver behind their 

enforcement action that MVP/RSR was in violation ofRCRA, other than some whole lamps 

when broken did in fact fail TCLP. The Respondents have attempted to point out that the results 

of that testing is the very reason and the driver behind the Universal Waste rule and the reason 

the regulators added Lamps to the rule. 

The Respondents argue that there is simply no proof in the form of evidence, witnesses or sworn 

affidavits that would lead any reasonable person with a basic understanding of RCRA vs. 

Universal Waste whether that be at the Federal level or The State of Illinois, to conclude that 

MVP/RSR somehow breached the Illinois Pollution Control Boards (IPCB) published rules and 

managed by the IEPA for over 10 years relating to the proper management of Universal Waste in 

Illinois. 
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Respondents argue that The USEPA investigators have had over four years (4) years to produce 

something that justifies their quantum leap from the management of Spent Lamps under The 

Universal Waste Rule to full Subtle "C" RCRA enforcement other than "Some Lamps Fail 

TCLP", but again Respondents argue that fact is the actual reasoning behind adding lamps to the 

Universal Waste Rule both at the Federal and State level. That specific reasoning can be found 

throughout the USEPA and the IEP A published guidance documents including the Federal 

Register. 

The Respondent has demonstrated that it attempted to follow published rules and took guidance 

from not only the IEPA but the Federal EPA when seeking information off the USEPA web site. 

The Respondents or any other person of reasonable competence and knowledge following the 

USEP A web site, then as instructed taking guidance from the IEP A could not have had anything 

other than beyond a reasonable reliance that if performing a service pertaining to the Universal 

Waste Rule in Illinois it was to follow the Illinois rules. 

The Respondents argue that this whole matter was a rush to judgment which is not supported by 

any facts, direct testimony (other than Browns opinions and suppositions) or any sworn affidavits 

and therefore the Complainant simply has not proven their case. Respondents ask that the courts 

conclude that the USEP A enforcement action simply has not brought its case above the bar of 

reasoning, especially since their lead investigator testified that ifMVP/RSR was in compliance 

with Illinois' published Universal Waste rules and protocols they would not have sought out 

enforcement. However, the USEPA never brought any evidence much less a preponderance of 

evidence to prove that MVP/ RSR was operating outside the Illinois rules. The Respondents 
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argue to the contrary, the obvious fact that The USEPA after admittedly interviewing the very 

managers at the IEPA that the Respondents MVP/RSR and Mr. Kelly correspond with on a 

quarterly basis the USEP A never saw fit to offer their testimony in the court or even secure a 

Sworn Affidavit to corroborate the USEPA's assertions and accusations. There can only be one 

conclusion made from that absence of any corroborating testimony related to this complaint and 

that is the Illinois regulators did not agree with Mr. Brown's quantum leap from MVP/RSR 

adhering to Illinois published rules to Illinois is not authorized and therefore Spent Lamps in 

Illinois must be managed as RCRA Subtle "C" hazardous waste. This whole action is lacking 

any enforcement discretion as stipulated to in the Herman memo or basic reasoning and again the 

Respondents believe this case should be dismissed in its entirety on those facts alone. Further, 

the Respondents argue the fact that Mr. Brown testified under oath that he would not have 

brought an enforcement action against MVP/RSR if they were in compliance with the Illinois 

unauthorized Universal Waste rule but never brought any corroborating evidence, witnesses or 

sworn affidavits to ever support his contention that MVP/RSR was in fact operating outside the 

Universal Waste Rule as published in Illinois. Also the failure to notify issue was prevalent 

throughout this hearing establishing in several areas of testimony that there was apparent 

authority given to Illinois by the USEPA's actions and inactions over the last ten years. The 

Complainant has not met the Preponderance of evidence bench mark in order to prevail in an 

enforcement matter such as this. For all the above reasons the Respondent asks the court to 

dismiss the enforcement action against MVP/RSR and Larry Kelly. 
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