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In the Matter of:

LHP, LLC, Docket No. TSCA-07-2014-0029

N N N N N

Respondent.

ORDER ON MOTIONS TO SUPPLEMENT PREHEARING EXCHANGE

On July 29, 2015, a Prehearing Order was issued in this matter, directing the parties to
file and serve prehearing exchanges. Consistent therewith, Complainant submitted an Initial
Prehearing Exchange on September 3, 2015, with Complainant’s proposed exhibits (“CX™) 1-45;
Respondent submitted its Prehearing Exchange on September 28, 2015, with Respondent’s
proposed exhibits (“RX”) 1-2; and Complainant filed a Rebuttal Prehearing Exchange on
October 8, 2015, with CX 46.

On December 29, 2015, I issued an Order on Respondent’s Unopposed Motion for
Extension of Time, setting the filing deadline for motions to supplement a prehearing exchange
as February 19, 2016, and otherwise setting the dates for hearing in this matter as March 22-24,
2016.

On February 19, 2016, Complainant filed a Motion to Supplement Prehearing Exchange
(“Complainant’s Motion to Supplement”), seeking to supplement its prehearing exchanges to
amend CX 45 and CX 46, and include CX 47-52. Along with this motion, Complainant
simultaneously filed Complainant’s First Supplemental Prehearing Exchange, with amended CX
45 and CX 46, and CX 47-52.

Likewise, on February 19, 2016, Respondent filed a Motion to Supplement Prehearing
Exchange (“Respondent’s Motion to Supplement™), seeking to supplement its Prehearing
Exchange to include Anita Rockenback (“Rockenback”) as a proposed witness, as well as RX 3-
14. In its Motion to Supplement, Respondent provides a narrative summary of Rockenback’s
proposed testimony, which reflects that such proposed testimony relates to a photograph
contained in RX 1, previously submitted in Respondent’s Prehearing Exchange. Additionally,
Respondent filed RX 3-14 simultaneously with its Motion to Supplement.

On February 25, 2016, Complainant filed a Response to Respondent’s Motion to
Supplement (“Response” or “Resp.”), stating evidentiary objections to RX 1 and RX 14, and
requesting additional materials from Respondent related to both aforementioned proposed
exhibits. Specifically, Complainant objects to the quality of a photograph contained in RX 1,
which is referenced in narrative summary of Rockenback’s proposed testimony, Resp. 4-5, and



questions the “authenticity, reliability, and probative value” of RX 14, Resp. 2. Complainant
further requests that Respondent provide “a higher-quality version of the photograph identified
as RX1,” and “foundational information” for RX 14. Resp. 5-6.

The procedural rules governing this proceeding, set forth at 40 C.F.R. Part 22 (“Rules of
Practice”), empower the Presiding Officer to rule on motions, and admit or exclude evidence. 40
C.F.R. § 22.4(c). The Rules of Practice also provide for amendment to a prehearing exchange.
See 40 C.F.R. § 22.19(f). Further, the Rules of Practice preclude, except as provided in 40
C.F.R. §22.22(a), a proposed exhibit from being admitted into evidence, unless such proposed
evidence was included in prehearing information exchange and provided to all parties at least 15
days before the hearing date. 40 C.F.R. §§ 22.19(a), 22.22(a).

In the present case, both Complainant’s Motion to Supplement and Respondent’s Motion
to Supplement were timely filed. Respondent has not opposed Complainant’s Motion to
Supplement, and it otherwise appears proper to grant this motion. Accordingly, Complainant’s
Motion to Supplement is hereby GRANTED.

With regard to Respondent’s Motion to Supplement, Complainant opposes this motion
due to evidentiary objections to RX 1 and RX 14, and further requests Respondent provide
additional materials related to these proposed exhibits to relieve its evidentiary objections. In
seeking to amend its Prehearing Exchange, Respondent is not moving to admit evidence, but
rather, merely seeking to exchange proposed evidence which it may, or may not, ultimately offer
for admission at hearing. As a result, a ruling on Complainant’s evidentiary objections to
Respondent’s proposed supplemental evidence is not appropriate at this time. At the evidentiary
hearing, Respondent will be required to establish the admissibility of any proposed evidence it
seeks to have admitted into the evidentiary record, at which time Complainant will have the
opportunity to object to such proposed evidence. Accordingly, Respondent’s Motion to
Supplement is hereby GRANTED.

SO ORDERED.

Christine Donelian Coughlin
Administrative Law Judge

Dated: March 14, 2016
Washington, D.C.
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Certificate of Service

[ hereby certify that copies of this Order on Motions to Supplement Prehearing Exchange,
issued by Christine Donelian Coughlin, Administrative Law Judge, on this 14" day of March
2016, were sent to the following in the manner indicated.

V(2
Mary Angeles
Paralegal

Original and One Copy by Hand Delivery

Sybil Anderson

Headquarters Hearing Clerk

U.S. EPA / Office of Administrative Law Judges
Mail Code 1900R

1200 Pennsylvania Ave., NW

Washington, DC 20460

Copy By Electronic and Regular Mail To:

Robert W. Richards, Esq.

Anne Rauch, Esq.

Assistant Regional Counsel
U.S. EPA, Region VII

11201 Renner Boulevard
Lenexa, KS 66219

Email: richards.robert@epa.gov
Email: rauch.anne@epa.gov

Cynthia M. Rote, Esq.

Delaney Law, PC

Managing Partner

444 North Wabash Avenue, 3™ Flr.
Chicago, IL 60611

Email: cynthia@delaney-law.com

March 14, 2016
Washington, D.C.
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