






































(1) The regulated substance stored is immiscible in water and has a
specific gravity of less than one;

(2) Ground water is never more than 20 feet from the ground surface
and the hydraulic conductivity of the soil(s) between the UST
system and the monitoring wells or devices is not less than 0.01
cm/sec (e.g., the soil should consist of gravels, coarse to medium
sands, coarse silts or other permeable materials);

(3) The slotted portion of the monitoring well casing must be
designed to prevent migration of natural soils or filter pack into
the well and to allow entry of regulated substance on the water
table into the well under both high and low ground-water
conditions;

(4) Monitoring wells shall be sealed from the ground surface to the
top of the filter pack;

(5) Monitoring wells or devices intercept the excavation zone or are
as close to it as is technically feasible;

(6) The continuous monitoring devices or manual methods used can
detect the presence of at least one-eighth of an inch of free
product on top of the ground water in the monitoring wells;

(7) Within and immediately below the UST system excavation zone,
the site is assessed to ensure compliance with the requirements
in paragraphs (f)(1) through (5) of this section and to establish
the number and positioning of monitoring wells or devices that
will detect releases from any portion of the tank that routinely
contains product; and

(8) Monitoring wells are clearly marked and secured to avoid
unauthorized access and tampering.

40 C.F.R. § 280.43(f).

The allegations in the Complaint establish that MJG Enterprises employed groundwater
monitoring as the release detection method for the USTs at 4291 Maple Road. Compl. Y 454—
58. On October 11, 2008, Respondents produced groundwater monitoring records covering the
period of September 2007 through September 2008. Id. §456. In 2010, monitoring wells
numbered 2 through 6 were installed, and well number 7 was installed in 2011. Id. at § 460. No
site assessment was performed in connection with the installation of wells 2 through 7. Id. at
9 461. During an inspection conducted on August 4, 2011, Respondents could not “provide
records of release detection monitoring for the twelve” preceding months. /d. at §459. To the
extent records were kept, monitoring logs provided the results from one monitoring well and/or
the combined results of two wells, but separate logs were not kept for each well. /d. at § 463.
The uncontested allegations in the Complaint show that “no acceptable method of release
detection” had been operated at 4291 Maple Road as of February 22, 2012, and that MJG
Enterprises “did not conduct proper monitoring for releases from the UST systems” between July
1, 2007, and June 30, 2012. Id. at Y 468—69. MIJG Enterprises also failed to “maintain records
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of release detection for the UST systems™ for the same period. /d. at §471. MJG Enterprises
therefore violated the release detection monitoring requirements of 40 C.F.R. §§ 280.41(a) and
280.43(d)—(h), and the recordkeeping requirements of 40 C.F.R. §§ 280.34(b)(4), 280.34(c), and
280.45(b), as alleged in Count 24. Consistent with 28 U.S.C. § 2462, MJG Enterprises is liable
for those violations falling between July 16, 2007, and June 30, 2012.

Count 25 of the Complaint alleges MJG Enterprises failed to conduct annual line
tightness tests or monthly monitoring for pressurized piping of the three UST systems at 4291
Maple Road between July 1, 2007, and August 7, 2008, and again between August 7, 2009, and
February 1, 2010, in violation of 40 C.F.R. § 280.41(b)(1)(ii), and failed to comply with the
recordkeeping requirements of 40 C.F.R. §§ 280.34(b)(4), 280.34(c), and 280.45(b) during those
same two periods. Compl. § 485-86, 487-89. To establish a violation of Section
280.41(b)(1)(ii), Complainant must show: (1) The USTs at 4291 Maple Road are equipped with
“[u]nderground piping that routinely contains regulated substances;” (2) The underground piping
“conveys regulated substances under pressure;” and (3) The underground piping did not “[h]ave
an annual line tightness test conducted in accordance with § 280.44(b) or have monthly
monitoring conducted in accordance with § 280.44(c).” 40 C.F.R. § 280.41(b)(1)(ii).

The UST systems at 4291 Maple Road had underground piping that routinely contained
gasoline and diesel fuel under pressure. See Compl. 432, 442, 476-77. Line tightness tests
were performed on August 7, 2008, but were not conducted prior to that date. Id. at 99 478-79.
“[N]o other line tightness tests or release detection monitoring for pressurized piping were
conducted between August 7, 2008 and February 1, 2010.” Id. at §482. MJG Enterprises also
did not maintain records of annual line tightness tests or monthly monitoring for the periods of
July 1, 2007, to August 7, 2008, and August 7, 2009, to February 1, 2010. Id. at §j 487-88.
MIJG Enterprises therefore violated 40 C.F.R. § 280.41(b)(1)(ii), and 40 C.F.R. §§ 280.34(b)(4),
280.34(c), and 280.45(b), as alleged in Count 26. Consistent with 28 U.S.C. § 2462, MJG
Enterprises is liable for the violations occurring between July 16, 2007, and August 7, 2008, and
between August 7, 2009, and February 1, 2010.

Count 26 alleges Respondent MJG Enterprises failed to conduct an annual test of the
operation of the ALLDs for the pressurized piping of the three UST systems between December
22,2007, and August 7, 2008, and again between August 7, 2009, and February 1, 2010, in
violation of 40 C.F.R. §§ 280.41(b)(1)(i) and 280.44(a), and failed to maintain records of annual
ALLD tests for at least one year in violation of 40 C.F.R. §§ 280.34(b)(4), 280.34(c), and
280.45(b). Id. at 9§ 501-05. To establish a violation of 40 C.F.R. §§ 280.41(b)(1)(i) and
280.44(a), Complainant must prove: (1) The UST systems are equipped with ALLDs; and (2)
The operation of the ALLD was not tested annually “in accordance with the manufacturer’s
requirements.” 40 C.F.R. § 280.44(a).

The UST systems at 4291 Maple Road were equipped with ALLDs as of December 22,
1998. Compl. §493. The first ALLD test was performed on August 7, 2008. Id. at 99 495-96.
Another ALLD test was not performed until February 1, 2010. /d. at §498. MJG Enterprises
did not conduct the required ALLD tests between December 22, 2007, and August 7, 2008, and
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between August 7, 2009, and February 1, 2010. Id. at 49 499-500. MJG Enterprises also did not
maintain records of ALLD testing during those periods. /d. at 9 503-04. MJG Enterprises
therefore violated 40 C.F.R. §§ 280.41(b)(1)(i) and 280.44(a), and 40 C.F.R. §§ 280.34(b)(4),
280.34(c), and 280.45(b), as alleged in Count 26.

D. Counts 27 through 33: G&G Petroleum Facility at 1531-1543 Niagara Street, Buffalo,
New York

Qual-Econ and G&G Petroleum “have been the owners and/or operators of UST systems
at the G&G Petroleum retail gasoline facility . . . located at 1531-1543 Niagara Street, Buffalo,”
New York (“1531-1543 Niagara Street”™). Id. at 9§ 507; see id. at 9 508-12 (describing
documents establishing ownership and operation).

Count 27 alleges that from July 19, 2009, until June 30, 2012, Qual-Econ and G&G
Petroleum failed to comply with information request letters (“IRLs™) in violation of RCRA
Section 9005, 42 U.S.C. § 6991d, and 40 C.F.R. § 280.34. Compl. § 530. Section 9005 of
RCRA requires the owners and operators of USTs to, “upon request of any [duly designated]
officer, employee or representative of the Environmental Protection Agency . . . furnish
information relating to such tanks, their associated equipment, [and] their contents, . . . [and]
permit such officer at all reasonable times to have access to, and to copy all records relating to
such tanks.” 42 U.S.C. § 6991d(a). Section 280.34 similarly requires owners and operators of
UST systems to “cooperate fully with . . . requests for document submission . . . pursuant to
section 9005” of RCRA. 40 C.F.R. § 280.34.

The Region sent an IRL to Michael J. Geiger, vice president of G&G Petroleum and
chairman and sole owner of Qual-Econ, on June 8, 2009, and the IRL was received by Mr.
Geiger on June 19, 2009. Compl. § 515, 517—-18. “The First IRL required an answer within
thirty (30) calendar days of receipt of the letter, or a request for additional time to respond within
ten (10) days of receipt of the letter.” /d. at § 521. The Region did not receive a response to the
IRL or a request for additional time. /d. at § 522-23, 529. “On August 11, 2009 [the Region]
issued a second IRL to Michael Geiger concerning the G&G Petroleum facility.” Id. at 9 524.
“The Second IRL was not accepted at the facility address where the first IRL had been
accepted,” and “was returned to [the Region] unopened.” /d. at 4 526-27. The Region issued a
third IRL on September 23, 2009, “this time sending it directly to the facility, at 15311543
Niagara in Buffalo, NY. The third notice was returned to EPA Region 2’s office unopened.” 7d.
at 9 528. Qual-Econ and G&G Petroleum failed to respond to the Second and Third IRLs. Id. at
9 529. By failing to respond to any of the IRLs, Qual-Econ and G&G Petroleum are liable for
the violations of 42 U.S.C. § 6991d and 40 C.F.R. § 280.34 alleged in Count 27.

Count 28 alleges that Qual-Econ and G&G Petroleum failed to meet performance
standards for new UST systems between October 21, 2008 and August 18, 2001, in violation of
40 C.F.R. § 280.20(a). Compl. § 545. Section 280.20(a) requires owners and operators of new
UST systems that routinely contain regulated substances to protect “any portion underground
that routinely contains product™ against corrosion using one of the manners specified in 40
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C.F.R. § 280.20(a)(1) through (5). 40 C.F.R. § 280.20(a). To prove a violation of Section
280.20(a), Complainant must show: (1) The USTs at 1531-1543 Niagara Street were installed
after 1988; (2) The USTs routinely contained regulated substances; and (3) Portions of the USTs
that routinely contained regulated substances underground were not equipped with adequate
corrosion protection.

Qual-Econ and G&G Petroleum owned or operated four USTs at 15311543 Niagara
Street. Compl. 9§ 507-08, 510, 533. Each UST was constructed of double-wall steel and they
were installed below ground after 1988. /d. at § 533-34, 538. Two of the USTs contained
gasoline, one contained diesel fuel, and one contained kerosene. /d. at 99 533, 539. All of the
USTs were in use during inspections conducted on October 21, 2008, April 21, 2010, and August
18, 2011. Id. 99 538, 541. The New York State Department of Environmental Conservation
Petroleum Bulk Storage (“NYSPBS”) Registration Certificate for the USTs indicated they were
equipped “with ‘jacketing’ for external corrosion protection,” but “jacketing” is not a method of
corrosion protection authorized under 40 C.F.R. § 280.20(a). See id. at § 542. Further,
“inspectors were unable to find evidence of corrosion protection™ for the USTs, and Qual-Econ
and G&G Petroleum were unable to “provide any records that the tanks had corrosion protection
equipment.” Id. at § 541, 543. “Between at least October 21, 2008 and August 18, 2011,
[Qual-Econ and G&G Petroleum] did not have corrosion protection for the” USTs at 1531-1543
Niagara Street. /d. at § 544. Qual-Econ and G&G Petroleum therefore violated 40 C.F.R.
§ 280.20(a) during that time period and are liable as alleged in Count 28.

Count 29 alleges Qual-Econ and G&G Petroleum failed to meet the performance
standards for new UST systems as required by 40 C.F.R. § 280.20(b) between October 21, 2008,
and August 18, 2011. Id. atq 556. Section 280.20(b) requires “piping that routinely contains
regulated substances and is in contact with the ground must be . . . protected from corrosion . . .
as specified” in § 280.20(b)(1) through (4). 40 C.F.R. § 280.20(b). The piping of the UST
systems at 1531-1543 Niagara Street were constructed of steel, were in contact with the ground,
routinely contained regulated substances, and did not have corrosion protection when inspected
on October 21, 2008, April 21, 2010, and August 18, 2011. Compl. 9 548-52, 554-55. Qual-
Econ and G&G Petroleum therefore violated 40 C.F.R. § 280.20(b) between October 21, 2008,
and August 18, 2011, and are liable as alleged in Count 29.

Count 30 alleges Qual-Econ and G&G Petroleum failed to use overfill protection
equipment on three of the UST systems at 15311543 Niagara Street between October 21, 2008,
and August 18, 2011, in violation of 40 C.F.R. § 280.20(c)(1)(ii). Id. at§ 565. Section
280.20(c)(1)(ii) requires owners and operators of new UST systems to use

[o]verfill prevention equipment that will:

(A) Automatically shut off flow into the tank when the tank is no
more than 95 percent full; or
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(B) Alert the transfer operator when the tank is no more than 90
percent full by restricting the flow into the tank or triggering a
high-level alarm; or

(C) Restrict flow 30 minutes prior to overfilling, alert the operator
with a high level alarm one minute before overfilling, or
automatically shut off flow into the tank so that none of the
fittings located on top of the tank are exposed to product due to
overfilling.

40 C.F.R. § 280.20(c)(1)(ii).

During inspections on October 21, 2008, and April 21, 2010, inspectors “found no
evidence of overfill prevention on the four UST systems,” but were informed on April 21, 2010,
that the UST systems had “a ‘vent whistle” for overfill protection.” Compl. 7 560-61. Vent
whistles do not meet the performance standards set by 40 C.F.R. § 280.20(c)(1)(ii). During an
inspection performed on August 18, 2011, “the inspectors did not observe any overfill prevention
equipment on” three of the four USTs. Compl. 9 564. Qual-Econ and G&G Petroleum are
therefore liable for the violations of 40 C.F.R. § 280.20(c)(1)(ii) that occurred with regard to
three of the USTs at 15311543 Niagara Street from October 21, 2008, to August 18, 2011, as
alleged in Count 30.

Count 31 alleges Qual-Econ and G&G Petroleum failed to conduct annual line tightness
tests or conduct monthly monitoring for pressurized piping on the four USTs systems at 1531—
1543 Niagara Street in violation of 40 C.F.R. § 280.41(b)(1), and to maintain records of that
testing or monitoring in violation of 40 C.F.R. §§ 280.34(b)(4), 280.34(c), and 280.45(Db).
Compl. 9 591-95. To establish a violation of Section 280.41(b)(1)(ii), the Complainant must
show: (1) The USTs were equipped with “[u]nderground piping that routinely contains regulated
substances;” (2) The underground piping “convey[ed] regulated substances under pressure;” and
(3) The underground piping did not “[h]ave an annual line tightness test conducted in accordance
with § 280.44(b) or have monthly monitoring conducted in accordance with § 280.44(c).” 40
C.F.R. § 280.41(b)(1)(ii).

The four UST systems at 1531-1543 Niagara Street “routinely contained and were used
to convey” gasoline, diesel fuel, and kerosene, all regulated substances, under pressure. Compl.
99 533, 569-70. The Region’s October 21, 2008 inspection revealed that neither annual line
tightness testing nor monthly monitoring had been performed on the pressurized piping of the
four UST systems at 1531-1543 Niagara Street. /d. at 99 572—-73. Line tightness testing was
performed on the UST systems containing gasoline on October 29, 2008, and on the USTs
containing diesel fuel and kerosene on December 30, 2008. Id. at 9 576—77. As of August 13,
2011, no further line tightness tests or monthly monitoring had been performed on the UST
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systems.® Id. at 99 580-81, 582-86; Penalty Mem. at 11; First Sacker Decl. at 22; CX 70. Qual-
Econ and G&G Petroleum were also not able to produce any records of annual line tightness
testing or monthly release detection monitoring during the inspections on October 21, 2008,
April 21, 2010, or August 18, 2011. Compl. at 9 57475, 578, 581. Qual-Econ and G&G
Petroleum therefore were in violation of 40 C.F.R. § 280.41(b)(1)(ii) for failing to perform
annual line tightness testing or monthly release monitoring on the UST systems containing
gasoline between October 21, 2007, and October 29, 2008, and between October 29, 2009, and
August 13, 2011, as alleged in Count 31. Qual-Econ and G&G Petroleum were also in violation
of 40 C.F.R. § 280.41(b)(1)(ii) for failing to perform annual line tightness testing or monthly
release monitoring on the UST systems containing diesel fuel and kerosene between October 21,
2007, and December 30, 2008, and between December 30, 2009, and August 13, 2011, and are
liable as alleged in Count 31. Finally, Qual-Econ and G&G Petroleum violated the
recordkeeping requirements of 40 C.F.R. §§ 280.34(b)(4), 280.34(c), and 280.45(b), as alleged in
Count 31.

Count 32 alleges that Qual-Econ and G&G Petroleum failed to test the operation of the
UST systems” ALLDs in violation of 40 C.F.R. § 280.41(b)(1)(i), and to maintain records of
those tests in violation of 40 C.F.R. §§ 280.34(b)(4), 280.34(c), and 280.45(b). Compl. §f 616—
19, 624. Section 280.41(b)(1)(i) requires “underground piping that conveys regulated substances
under pressure” to be equipped with an ALLD meeting the requirements of 40 C.F.R.
§ 280.44(a). 40 C.F.R. § 280.41(b)(1)(i). Section 280.44(a) requires in part that ALLDs be
tested annually to ensure proper operation. 40 C.F.R. § 280.44(a).

All of the UST systems at 15311543 Niagara Street were equipped with ALLDs as of
May 21, 1994. Compl. § 599. The ALLDs for the UST systems containing gasoline were tested
for the first time on October 29, 2008, while the ALLDs for the UST systems containing diesel
fuel and kerosene were tested for the first time on December 29, 2008. Id. at 9 605-06. The
ALLDs were tested again on August 13, 2011. First Sacker Decl. at 24; CX 70. Qual-Econ and
G&G Petroleum were also not able to produce any records of ALLD testing during inspections
on October 21, 2008, April 21, 2010, or August 18, 2011. Compl. at Y 602, 607, 610, 620-23.
Qual-Econ and G&G Petroleum therefore were in violation of 40 C.F.R. § 280.41(b)(1)(i) for
failing to perform annual ALLD testing on the UST systems containing gasoline between May
21, 2008, and October 29, 2008, and between October 29, 2009, and August 13, 20117, as
alleged in Count 32. Qual-Econ and G&G Petroleum were also in violation of 40 C.F.R.
§ 280.41(b)(1)(ii) for failing to perform annual line tightness testing or monthly release
monitoring on the UST systems containing diesel fuel and kerosene between May 21, 2008, and

% The Complaint alleged that the violations continued through August 18, 2011, but Complainant
avers in the materials supporting its Penalty Motion that the violations continued only until
August 13, 2011. First Sacker Decl. at 22-23.
" The Complaint alleged that the violations continued through August 18, 2011, but Complainant
avers in the materials supporting its Penalty Motion that the violations continued only until
August 13, 2011. First Sacker Decl. at 24.
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December 29, 2008, and between December 29, 2009, and August 13, 2011%. Finally, Qual-
Econ and G&G Petroleum’s violated the recordkeeping requirements of 40 C.F.R.
§§ 280.34(b)(4), 280.34(c), and 280.45(b), and are liable as alleged in Count 32.

Count 33 alleges Qual-Econ and G&G Petroleum failed to maintain the results of at least
one year of monitoring for releases from the UST systems at 1531-1543 Niagara Street, in
violation of 40 C.F.R. §§ 280.34(b), 280.34(c), and 280.45(b). Compl. § 636. During the
inspections on October 21, 2008, April 21, 2010, and August 18, 2011, inspectors found
evidence that interstitial monitoring for releases was being performed on all four UST systems.
Id. at 4 626, 631, 633-34; see 40 C.F.R. § 280.43(g) (listing interstitial monitoring as an
acceptable form of release detection). However, from October 21, 2007, to April 21, 2010°,
Qual-Econ and G&G Petroleum did not maintain records pertaining to the interstitial monitoring
or other release detection activity. Compl. 9 627-29, 631, 634-35; First Sacker Decl. at 25-26;
CX 70. Qual-Econ and G&G Petroleum therefore failed to comply with the recordkeeping
requirements of 40 C.F.R. §§ 280.34(b), 280.34(c), and 280.45(b), and are liable as alleged in
Count 33.

E. Conclusion on Liability

On the basis of the facts admitted within the record, Qual-Econ Lease Co., Inc., is liable
for the violations of RCRA Section 9003, 42 U.S.C. § 6991b, and the regulations at 40 C.F.R.
Part 280, alleged in Counts 5 through 11, except the first day of violation for Counts 5, 7, 9, and
10, is July 16, 2007, rather than July 1, 2007. MJG Enterprises, Inc., is liable for the violations
of RCRA Section 9003, 42 U.S.C. § 6991b, and the regulations at 40 C.F.R. Part 280, alleged in
Counts 23 through 26, except that the first day of violation for Counts 24 and 25 is July 16, 2007,
rather than July 1, 2007. Qual-Econ Lease Co., Inc., and Clear Alternative of Western NY, Inc.
(dba G&G Petroleum) are jointly liable for the violations of RCRA Sections 9003 and 9005, 42
U.S.C. §§ 6991b, 6991d, and the regulations at 40 C.F.R. Part 280, alleged in Counts 27 through
33, as alleged, except the last day of violation for Counts 31 and 32 is August 13, 2011, rather
than August 18, 2011, and the last day of violation for Count 33 is April 21, 2010, rather than
August 18, 2011. This resolves all of the Counts remaining in this matter.

IV. Assessment of Penalty

The Rules that govern this proceeding require that when a default “order resolves all
outstanding issues and claims,” then “[t]he relief proposed in the complaint or the motion for
default shall be ordered unless the requested relief is clearly inconsistent with the record or the

8 The Complaint alleged that the violations continued through August 18, 2011, but Complainant
avers in the materials supporting its Penalty Motion that the violations continued only until
August 13, 2011. First Sacker Decl. at 24.
? The Complaint alleged that the violations continued through August 18, 2011, but Complainant
avers in the materials supporting its Penalty Motion that the violations continued only until
August 13, 2011. First Sacker Decl. at 25-26.
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proceeding or the” statute giving rise to the proceeding. 40 C.F.R. § 22.17(c). RCRA Section
9006, 42 U.S.C. § 6991e, provides that when the EPA Administrator or her designee “determines
that any person is in violation of any requirement” of RCRA’s UST provisions, she “may issue
an order requiring compliance within a reasonable specified time period.” 42 U.S.C.

§ 6991e(a)(1). Section 9006 also provides that “[a]ny owner or operator of [a UST] who fails to
comply with . . . any requirement or standard promulgated by the Administrator under [S]ection
6991b . . . shall be subject to a civil penalty not to exceed $10,000 for each tank for each day of
violation.” 42 U.S.C. § 6991e(d). The maximum allowable penalty has since been increased
pursuant to the Federal Civil Penalties Inflation Adjustment Act of 1990, Pub. L. No. 101-410,
104 Stat. 890 (codified at 28 U.S.C. § 2461 note), as amended by the Debt Collection
Improvement Act of 1996, Pub. L. No. 104-134, § 31001(s), 110 Stat. 1321, 1321-358 to 1321-
380 (codified at 31 U.S.C. § 3701 note), to reflect inflation. See Civil Monetary Penalty
Inflation Adjustment Rule, 78 Fed. Reg. 66,643, 66,643—44 (Nov. 6, 2013) (adjusting maximum
penalties for inflation). For violations occurring after March 15, 2004, through January 12,
2009, the Administrator may assess a civil penalty of up to $11,000 per tank per day of violation.
40 C.F.R. § 19.4. The number increases to $16,000 for violations occurring after January 12,
2009, through December 6, 2013. Id.

When assessing a civil penalty under RCRA’s UST provisions, Section 9006(e) allows
the Administrator to take account of the owner or operator’s compliance history, and “[a]ny
other factor the Administrator considers appropriate.”'® 42 U.S.C. § 6991e(e). The Rules further
provide that the Presiding Officer in an administrative enforcement action—

shall determine the amount of the recommended civil penalty based
on the evidence in the record and in accordance with any penalty
criteria set forth in the Act. The Presiding Officer shall consider any
civil penalty guidelines issued under the Act. The Presiding Officer
shall explain in detail in the initial decision how the penalty to be
assessed corresponds to any penalty criteria set forth in the Act. If
the Presiding Officer decides to assess a penalty different in amount
from the penalty proposed by complainant, the Presiding Officer
shall set forth in the initial decision the specific reasons for the
increase or decrease. If the respondent has defaulted, the Presiding
Officer shall not assess a penalty greater than that proposed by
complainant in the complaint, the prehearing information exchange
or the motion for default, whichever is less.

40 C.F.R. § 22.27(b).

10 Under RCRA, if a respondent wishes to have its financial condition considered as a mitigating
penalty factor, it must raise the issue and prove its inability to pay as an affirmative defense.
Carroll Oil Co., 10 E.A.D. 635, 662-63 (EAB 2002). Qual-Econ, MJG Enterprises, and G&G
Petroleum have not raised their ability to pay the proposed penalty as an issue in this case or

produced any evidence that would support such a claim.
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EPA issued the “U.S. EPA Penalty Guidance for Violations of UST Regulations
(OSWER Directive 9610.12),” dated November 14, 1990 (“Penalty Policy™), to guide the
calculation of civil penalties assessed under RCRA Section 9006.!! See Penalty Policy at ch. 1,
introduction (available at http://www.epa.gov/oust/directiv/od961012.htm). Though the Penalty
Policy is not binding upon the Presiding Officer, it must be considered and “should be applied
whenever possible because such policies ‘assure that statutory factors are taken into account and
are designed to assure that penalties are assessed in a fair and consistent manner.”” Carroll Oil
Co., 10 E.A.D. 635, 656 (EAB 2002) (quoting M. A. Bruder & Sons, Inc., 10 E.A.D. 598, 613
(EAB 2002)). Complainant employed the Penalty Policy, as adjusted by the memoranda titled
“Modifications to EPA Penalty Policies to Implement the Civil Monetary Inflation Adjustment
Rule (Pursuant to the Debt Collection Improvement Act of 1996, Effective October 1, 2004),”"?
and “Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary
Penalty Inflation Adjustment Rule (Effective January 12, 2009),”"* and “Revision to Adjusted
Penalty Policy Matrices Package Issued on November 16, 2009,”!'* when calculating the penalty
amounts proposed in the Penalty Motion and Penalty Memo.

After reviewing the Penalty Motion, Penalty Memo, the First and Second Declarations of
Paul Sacker, and the calculations in CX 70, and after considering the penalty criteria set forth in
RCRA Section 9006 and the Penalty Policy, the rationale Complainant sets forth in its Penalty
Memo and the First and Second Declarations of Paul Sacker to support the proposed penalty is
found persuasive, and is incorporated by reference into this Order. The penalty amounts
proposed for Counts 5 through 11, 23, and 25 through 33, are not clearly inconsistent with the
record or with RCRA. This is true even though Qual-Econ and MJG Enterprises are liable for a
period of violation beginning fifteen days later than the date proposed in Counts 5, 7, 9, 10, and
23.

Under the Penalty Policy, when a violation persists for multiple days, as the violations in
those Counts did, the appropriate penalty is calculated by first determining the penalty for the
first day of violation, and then multiplying that amount by a “Days of Noncompliance
Multiplier” (“DNM?). Penalty Policy at ch. 3. The DNM does not increase in a one-to-one ratio
with the number of days of violation, but is instead calculated in intervals. /d. The DNM is
“1.0™ for the first ninety days of violation, and increases in stages to “2.5” by the end of the first
year. Id. If the violation persists for more than a year, the DNM increases by “0.5” for each
additional six-month period or fraction thereof. /d.

Changing the first date of violation for Counts 7 and 25 from July 1, 2007, to July 16,
2007, does not alter the DNM applied in those Counts, and as a result the final penalty for those

' Complainant included a reference to the Penalty Policy as Exhibit 1 of its Prehearing
Exchange.
12 Complainant’s Prehearing Exchange Exhibit 2.
13 Complainant’s Prehearing Exchange Exhibit 3.
' Complainant’s Prehearing Exchange Exhibit 4.
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Counts is unchanged. For example, in Count 7, the violation persisted until October 14, 2008. If
the first date of violation was July 1, 2007, the violation persisted for one year, three months, and
fourteen days, leading to a DNM of 3.0. Changing the first date of violation to July 16, 2007,
would shorten the violation period to one year, two months, and twenty-nine days, but the DNM
would still be 3.0.

Changing the first date of violation for Counts 5, 9, and 10 would also not alter the total
DNM, but would require a larger portion of the DNM to be applied to the inflation-adjusted
portion of the penalty, resulting in a higher penalty than the one proposed by Complainant. To
illustrate, in Count 5, the total DNM is 4.5 regardless of whether first day of violation was July 1,
2007, or July 16, 2007. When Complainant calculated the proposed penalty under the
assumption that the first day of violation was July 1, 2007, the violation persisted for one year,
six months, and twelve days before the penalty amounts were adjusted upward for inflation on
January 13, 2009. The DNM for this period was 3.5. Even though this period included only
twelve days of the next six-month interval, Complainant applied the 0.5 DNM for that interval to
the pre-inflation-adjusted penalty amount. The violation then persisted until May 11, 2010, one
year, three months, and twenty-nine days after January 13, 2009. However, because the DNM-
increase for the six-month interval beginning January 1, 2009, and ending July 1, 2009, had
already been applied, the DNM was only increased by 1.0, and that 1.0 was applied to the
inflation-adjusted penalty amount. If the penalty were calculated as though the violation began
on July 16, 2007, the violation would have been in place for one year, five months, and twenty-
eight days on January 12, 2009, so the DNM applied to the penalty for that period would be 3.0.
The DNM for the next one year, three months, and twenty-nine days would be 1.5, applied
entirely to the higher inflation-adjusted penalty amount. This would result in a higher total
penalty than that proposed by Complainant, even though the total days of violation would be
fewer.

It would be unreasonable to increase the amount of the penalty as a direct result of
decreasing the period of liability, and such a result will not be adopted here. It is further noted
that the penalties proposed under Counts 5 through 11, 23, and 25 through 33, are all
significantly lower than the maximum allowed by law. The proposed penalties for these Counts
are reasonable under the penalty criteria set forth in RCRA and the Penalty Policy, and in
consideration of the record as a whole.

The penalty proposed for Count 24 is clearly inconsistent with the record, because the
penalty calculation worksheet in CX 70 shows that Complainant applied an incorrect DNM for
the period of violation beginning January 13, 2009. The total DNM for Count 24 should be 6.5,
but Complainant applied a total DNM of 7.0. Applying the correct DNM, the penalty for Count
24, originally proposed as $43,227, is recalculated as $40,047, reflecting a decrease of $3,180.
The record does not show any other basis for reducing the penalties under the circumstances.

For the foregoing reasons, Respondent Qual-Econ Lease Co., Inc. is assessed a civil
penalty of $61,085, for Counts 5 through 11. Respondent MJG Enterprises, Inc., is assessed a
civil penalty of $110,800, for Counts 23 through 26. Respondents Qual-Econ Lease Co., Inc.,
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and Clear Alternative of Western NY (dba G&G Petroleum), are assessed a civil penalty of
$115,176, jointly and severally, for Counts 27 through 33. Finally, Qual-Econ Lease Co., Inc.,
and Clear Alternative of Western NY (dba G&G Petroleum), are ordered to comply with the
terms of the Compliance Order herein no later than forty-five (45) days after date this Initial
Decision becomes a final order pursuant to 40 C.F.R. § 22.27(c).

ORDER

1. Respondents Qual-Econ Lease Co., Inc., MIG Enterprises, Inc., and Clear Alternative of
Western NY (dba G&G Petroleum) are found in default for failing to comply with the
Prehearing Order, the Order to Show Cause, and the prehearing exchange requirements of
40 C.F.R. § 22.19(a), and no good cause is shown why a default order should not be
issued.

2. Respondent Qual-Econ Lease Co., Inc. is individually assessed a civil administrative
penalty in the amount of $61,085.

3. Respondent MJG Enterprises, Inc., is individually assessed a civil administrative penalty
in the amount of $110,800.

4. Respondents Qual-Econ Lease Co., Inc., and Clear Alternative of Western NY (dba G&G
Petroleum) are jointly and severally assessed a civil administrative penalty in the amount
of $115,176.

5. Payment of the full amount of this civil penalty shall be made within thirty (30) days of
the date on which this Initial Decision becomes a final order pursuant to Section 22.27(c)
of the Rules of Practice, 40 C.F.R. § 22.27(c), by one of the following means:

a. by submitting a cashier’s check or a certified check in the amount of the
penalty, payable to “Treasurer, United States of America,” and mailed via U.S.
Postal Service to:

U.S. Environmental Protection Agency
Fines and Penalties

Cincinnati Finance Center

P.O. Box 979077

St. Louis, MO 63197-9000

Primary Contact: Craig Steffen (513) 487-2091
Secondary Contact: Molly Williams (513) 487-2076
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b. by submitting a cashier’s check or a certified check in the amount of the
penalty, payable to “Treasurer, United States of America,” and mailed via
expedited delivery service (UPS, FedEx, DHL, etc.) to:

U.S. Environmental Protection Agency
Government Lockbox 979077

1005 Convention Plaza
SL-MO-C2-GL

St. Louis, MO 63101

Primary Contact: Craig Steffen (513) 487-2091
Secondary Contact: Molly Williams (513) 487-2076

c. by one of the electronic methods described at the following Agency website:
http://www.epa.gov/cfo/finservices/payment instructions.htm®

. A transmittal letter identifying the subject case and EPA docket number, RCRA-02-2012-
7501, as well as Respondents” names and address(es), must accompany each check.

If Respondents fail to pay the penalties within the prescribed statutory period after the
entry of the final order, interest on the civil penalty may be assessed. 31 U.S.C. § 3717;
40 C.F.R. § 13.11.

. Pursuant to 40 C.F.R. § 22.27(c), this Initial Decision shall become a final order forty-
five (45) days after its service upon the parties, unless (1) an appeal is taken to the
Environmental Appeals Board within thirty (30) days after service of this Initial Decision
pursuant to 40 C.F.R. § 22.30(a); (2) a party moves to set aside the default pursuant to 40
C.F.R. § 22.17(c); or (3) the Environmental Appeals Board elects to review this Initial
Decision upon its own initiative pursuant to 40 C.F.R. § 22.30(b).

. Respondents are hereby further ordered to comply with the following Compliance Order
pursuant to Section 9006(a) of RCRA, 42 U.S.C. § 6991¢(a).

15 Those methods include:

Vendor Express: Payers authorize their financial institutions to initiate an automated clearing
house (“ACH?) credit transaction to a unique routing number at the Federal Reserve Bank of
Richmond.

Fedwire: Payers authorize a Financial Institution to initiate an electronic (“Fedwire”) payment to .
the Federal Reserve Bank of New York (“FRBNY™). Generally, this is used for foreign
payments.

Pay.gov: Payers can use their credit or debit cards to make payments. This option is only
available for the following payment types—Superfund, fines and penalties, FOIA, travel, and
miscellaneous fees.
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10.

11,

12.

13.

COMPLIANCE ORDER

Respondent Qual-Econ Lease Co., Inc., shall, within forty-five (45) calendar days of the
date this Initial Decision becomes a final order pursuant to 40 C.F.R. § 22.27(c), submit
documentation showing that the violations of 42 U.S.C. § 6991b, and the regulations
codified in 40 C.F.R. Part 280, described in Counts 5 through 11, have been remedied,
and confirming that the facilities at 1545 Broadway, Buffalo, New York, and 5565
Millersport Highway, Amherst, New York, are in full compliance with the regulations
codified in 40 C.F.R. Part 280.

Respondents Qual-Econ Lease Co., Inc., and Clear Alternative of Western NY, Inc.,
shall, within 45 calendar days of the date this Initial Decision becomes a final order
pursuant to 40 C.F.R. § 22.27(c), submit documentation showing that the violations of 42
U.S.C. § 6991b, and the regulations codified in 40 C.F.R. Part 280, described in Counts
27 through 33, have been remedied, and confirming that the facilities at 15311543
Niagara Street, Buffalo, New York, are in full compliance with the regulations codified in
40 C.F.R. Part 280.

Any document that discusses, describes, demonstrates, supports any finding, or makes
any representation concerning a Respondent’s compliance or noncompliance with any
requirements of this Compliance Order, submitted by either Respondent pursuant to this
Compliance Order, shall be certified by a responsible corporate officer of the submitting
Respondent. For the purpose of this Compliance Order, a responsible corporate officer is
a president, secretary, treasurer, or vice-president of the Respondent in charge of a
principal business function.

The certification provided by a responsible corporate officer shall be in the following
form:

I certify that the information contained in or accompanying this
[type of submission] is true, accurate, and complete. As to
[the/those] identified portions of this [type of submission] for which
I cannot personally verify [its/their] accuracy, I certify under penalty
of law that this [type of submission] and all attachments were
prepared in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the best
of my knowledge and belief, true, accurate, and complete. | am
aware that there are significant penalties for submitting false
information, including the possibility of fines and imprisonment for
knowing violations.
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Signature:
Name:
Title:

14. All submissions required by this Compliance Order shall be mailed to the following
address:

Dennis McChesney, Ph.D., Team Leader

UST Team, RCRA Compliance Branch

Division of Enforcement and Compliance Assistance
U.S. Environmental Protection Agency -Region 2
290 Broadway, 20th Floor

New York, New York 10007-1866

SO ORDERED.

Christine D. Coughlin
Administrative Law Judge
Dated: July 7, 2014 U.S. Environmental Protection Agency

Washington, DC
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In the Matter of Amerimart Development Company. Inc., Qual-Econ Lease Co., Inc.. MIG
Enterprises Inc., and Clear Alternative of Western NY, Inc. (d/b/a G & G Petroleum),

Respondents.
Docket No. RCRA-02-2012-7501

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the Default Order and Initial Decision, dated July 7,
2014, issued by Administrative Law Judge Christine D. Coughlin, was sent this day in the
following manner to the addressees listed below:

Mary Angeles
Lead Legal Assistant

Original and Copy by Hand Delivery to:

Sybil Anderson

Headquarters Hearing Clerk
U.S. EPA, OALJ

Mail Code 1900R

1200 Pennsylvania Ave., NW
Washington, DC 20460

Copy By Electronic and Certified Mail to Counsel for Complainant:

Bruce Aber, Esq.

Office of Regional Counsel

U.S. EPA, Region II

Waste & Toxic Substances Branch
290 Broadway, 16™ Floor

New York, NY 10007-1866

Copy by Electronic and Certified Mail to Counsel for Amerimart:

Brenda J. Joyce, Esq.

Counsel for Amerimart Development Co., Inc.
Bender & Bender LLP

68 Niagara Street

Buftfalo, NY 14202



Copy by Certified and Regular Mail to Qual-Econ Lease Co., Inc. to the following:

Michael J. Geiger

c/o Qual-Econ Lease Co., Inc..
14 Colonial Drive
Tonawanda, NY 14150

Michael J. Geiger

c/o Qual-Econ Lease Co., Inc.
P.O. Box 473

Grand Island, NY 14072

Michael J. Geiger

c/o Qual-Econ Lease Co., Inc.
105 Galileo Drive
Williamsville, NY 14221

Michael J. Geiger

c/o Qual-Econ Lease Co., Inc.
2320 West Oakfield Road
Grand Island, NY 14072

Copy by Certified and Regular Mail to MIG Enterprises, Inc. to the following:

Michael J. Geiger

c¢/o MJG Enterprises, Inc.
14 Colonial Drive
Tonawanda, NY 14150

Michael J. Geiger

c/o MJG Enterprises

105 Galileo Dr.
Williamsville, NY 14221

Copy by Certified and Regular Mail to Clear Alternative of Western NY, Inc. (d/b/a G&G
Petroleum):

Peter G. Gerace

c/o Clear Alternative of Western, NY, Inc., (d/b/a G&G Petroleum)
3109 Delaware Ave.

Kenmore, NY 14217



Michael J. Geiger

Peter Gerace

c/o Clear Alternative of Western, NY, Inc., (d/b/a G&G Petroleum)
1543 Niagara Street

Buffalo, NY 14213

Copy by Interoffice Hand-Delivery to:

U.S. EPA, Environmental Appeals Board

Attn: Eurika Durr, Clerk of the Board

1201 Constitution Ave., NW, Mail Code 1103M
WIJC Building East, Room 3322

Washington, DC 20004

Issued: July 7, 2014
Washington, DC



