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LAKE COUNTY ) DOCKET NO. CAA-8-99-11
106 FOURTH AVENUE EAST )
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)
RESPONDENT. )

ORDER GRANTI NG | N PART REQUESTS FOR ADM SSI ON

The conplaint inthis action, issued Septenber 30, 1999 by the
Assi st ant Regi onal Adm ni strat or, Ofice of Enf or cenent,
Conpl i ance, and  Environnent al Justi ce, uU. S. Envi ronnment al
Prot ection Agency, Region VIII (“Conplainant”), pursuant to Section
113(d)(1)(B) of the Cean Air Act (“ " or “Act”), 42 U S C 8§
7413(d) (1) (B), as anended, charged Respondent, Lake County, Montana
wth violating regulations at 40 C F.R Part 82, Subpart F,
Protection of Stratospheric Ozone: Recycling and Em ssions
Reduct i on. Specifically, the conplaint alleged that the County
violated 40 CF. R 8 82.156(f) when it failed to: (1) recover the

chl orof  uorocarbon-12 (“CFC 12") refrigerant that remained in six
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refrigeratorsy in accordance with 8§ 82.156(h); or (2) verify that
t he CFC-12 had been previously evacuated fromthe refrigerators.?
For these alleged violations, Conplainant proposed to assess the
County a penalty of $36, 000.

The County answered, denying know edge of the allegations and
of the alleged violations (Answer, dated Cctober 25, 1999). The
County denied liability for any “penalty” and requested a heari ng.

By letter-order, dated March 9, 2000, the ALJ directed the
parties to file pre-hearing exchanges on or before April 14, 2000.
On April 11, 2000, the County responded to the ALJ s order, and
encl osed a copy of its Requests for Adm ssion, dated Decenber 17

1999, which it had submitted during the ADR process.® Respondent

¥ Based upon an inspection of Lake County’'s facility on May
18, 1999 by Betsy Wahl, an Enforcenent O ficer and aut horized EPA
i nspector , and Lewis MlLeod, an Air Quality Technician for the
Conf eder at ed Sal i sh and Koot enai Tri bes of the Fl at head Nation, the
six refrigerators were found to have refrigerant systemlines that
were neither cut nor crinped. In other words, the lines were
intact. (Conplaint § 10). Conplainant further alleged that the
refrigerators had been partially crushed in preparation for
recycling and were in an open pile, but that none of the
refrigerators had been prepared for recycling in accordance with
Attachment A of Respondent’s Solid Waste Managenent District’s
Policy regarding renoval of appliance refrigerants, dated August
1995 (C s Phx 2).

2 Compl ainant alleged that the refrigerators are snall
appliances as defined in 40 CF. R 8 82.152 (Conplaint § 13).The
regulation, 40 C.F. R § 82.152, provides in pertinent part that a
“(s)mal | appliance neans any of the follow ng products that are
fully manufactured, charged, and hernetically sealed in a factory
with less than five (5) pounds of refrigerant: refrigerators and
freezers designed for hone use, ....... ”

$ In aletter to the Lake County attorney, dated January 3,
2000, counsel for Conpl ainant referred to the ongoi ng ADR process,
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sought the ALJ' s assi stance i n obtaining responses to the foll ow ng

requests:

1. The | nspection Report for The Lake County Landfill (Report)
prepared by Betsy [Wahl ], dated June 3, 1999, at page 3 states
t hat phot ographs nunbered 8 through 13 depict refrigerators
with “refrigerant charge intact”. None of the refrigeration
systens on these refrigerators was tested to det erm ne whet her
t hey were charged in excess of four inches of nercury vacuum

2. At page 2 of the Report it states: “At |least six refrigerators
were identified in the netal pile that had the refrigerant
charges intact, i.e., there was no evidence of renoval or
evacuation of refrigerant.” None of the refrigeration systens
on these refrigerators was tested to determ ne whether they
were charged in excess of four inches of nmercury vacuum

3. Regarding the refrigerators referenced in Request No. 2, the
Report states: “All of the refrigerant |lines and hoses were
intact.” These lines and hoses were not inspected to
determ ne the presence of a hole 1/16th inch di aneter in size.

4. Regarding the refrigerators referenced in Request No. 2, the
Report states: “None of the refrigerators in the netal pile
were painted wwth alarge “X"...” The original intact surface

of each of the four sides and the original intact surface of

expressed the hope that this process would result in an expeditious
settl enment and declined to respond to the County’ s request at that
time upon the ground that it would be premature.
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the top and bottom of each of these refrigerators were not
i nspect ed.

5. No testing of the refrigerators referred to above was done to
determ ne the presence of chl orofl uorocarbon-12.

6. Conmpl ai nant EPA did not determ ne whether the refrigerators
referred to above were evacuated or were not evacuated of
refrigerants at the tinme they were received at Respondent’s
facility.

7. If the refrigerators referred to in Request No. 6 were not
evacuated of refrigerants at the tinme they were received at
Respondent’s facility the provisions of 40 CFR 8
156(f)(2)¥ do not apply to those refrigerators.

8. Respondent does not “reclaini refrigerant as defined by 40
CF.R § 82.152.

9. Respondent is not a “reclainmer” subject to the provisions of

40 CF. R 8 82.166(g) and/or 40 CF.R 8 82.166(h).

4  The County apparently intended to cite subparagraph (f)(2)
of 40 CF.R 8 82.156(f), which provides in pertinent part: (f)
Effective July 13, 1993, persons who take the final step in the
di sposal process (including but not limted to scrap recyclers and
landfill operators) of a small appliance, room air conditioning,
MVACs, or MVAC-I|i ke appliances nust either:

(1) Recover any renmaining refrigerant fromthe appliance in
accordance with paragraph (g) or (h) of this section as applicable;
or

(2) [v]erify that the refrigerant has been evacuated fromthe
appl i ance or shi pnent of appliances previously. Such verification
must include a signed statenment from the person from whom the
appliance or shipment of appliances is obtained that all
refrigerant that had not | eaked previously has been recovered from
the appliance or shipnent of appliances in accordance wth
paragraph (g) or (h) of this section as applicable..........
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Conpl ai nant responded to the County’s request under date of
April 28, 2000, noting that the initial request, received on
Decenber 21, 1999, was unacconpani ed by either a notion for |eave
to file or a statenment of the specific grounds for, or other
evidence or |legal nenorandum relied upon in support of, the
request, as required by 40 C.F.R 8 22.16(a). Further, Conpl ai nant
poi nted out that the request was not filed and served on either the
Regi onal Hearing Clerk or the ALJ. Conpl ai nant concl uded that the
request was not intended to becone part of the record.

In the event, however, that the request was deened to
constitute a notion, Conplainant argued that the notion should be
deni ed. Firstly, Conplainant asserted that the request was
premature because it was filed on April 11, 2000, three days before
the schedul ed due date of April 14, 2000, for the subm ssion of
pre-hearing exchanges. Secondly, Conplainant pointed out that
Respondent would have an opportunity at the hearing to cross-
exam ne the individuals who conducted the inspection of the
County’s facility on May 18, 1999, regardi ng Request Nos. 1 through
6, if they failed to provide answers during their direct testinony.

Regarding nunbers 7 through 9 of the County’ s request,
Conpl ai nant argues that these requests require Conplai nant to draw
| egal concl usions [which are not properly the subject of requests
for adm ssion]. Wth respect to Requests Nos. 8 and 9, Conpl ai nant

enphasi zes that it nust draw | egal conclusions based upon facts
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that Respondent is in the best position to know. |In conclusion,
Conpl ai nant requested that it be accorded |eave to file a request
for adm ssions in the event that the County’s request is granted.

Inits Reply to Conpl ai nant’ s response to the County’ s request
to conpel responses to its requests for adm ssion, dated May 8,
2000, the County cites Rule 22.19(e) of the Consolidated Rul es of
Practice,® which provides, in part, that “(5) [n]othing in this
paragraph (e) shall limt a party’s right to request adm ssions or
stipulations, . . .” The County argues that the quoted | anguage
essentially permts requests for adm ssion to be served at anyti ne,
and that Rule 22.16(a), which governs notions, does not contain
any provision requiring requests for admssion to be nade by
not i on.

Deriding Conplainant’s assertion that Respondent would have
the opportunity to cross-exanm ne wtnesses for Conplainant who
conducted the inspection at the hearing, the County says that
Conpl ai nant apparently views the purpose of an adj udi catory hearing
as for “surprise and di scovery”.

The County characterizes as “disingenuous at best”
Conpl ainant’s argunent that responding to the requests for

adm ssi on requi res Conpl ai nant to draw | egal concl usi ons based upon

= The *“Consolidated Rules of Practice Governing the
Adm ni strative Assessnent of Cvil Penal ti es, | ssuance of
Conpliance or Corrective Action Oders, and the Revocation,
Term nation or Suspension of Permts” were revised, 64 Fed. Req.
40,137 (July 23,1999), effective on and after on or after
August 23, 1999.
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facts whi ch Respondent is in the best position to know. The County
says that it has no know edge what soever of the six refrigerators
referred to in the conplaint. Mreover, the County points out that
Compl ai nant did not “shy from making |egal conclusions in the
conplaint.” According to the County, evidence supporting the
all egations against it is “wholly owned by Conplainant.” The
County therefore argues that Conplainant should be ordered to

respond to its requests which were served al nost five nonths ago.

DI SCUSSI ON

Under the Consolidated Rules of Practice prior to the 1999
revision (supra note 5), requests for adm ssion were held to be a

form of discovery governed by then Rule 22.19(f). Safety-Kleen

Corp., Docket Nos. RCRA-1090-11-10-3008(a) & 11-11-3008(a), Oder
on Di scovery (ALJ, Decenber 6, 1991). This conclusion was based
upon the history of the Consolidated Rules of Practice, which
i ndicated that Rule 22.19(f) was intended to i ncorporate discovery
avai | abl e under the Federal Rules of CGCvil Procedure. If this
holding applies to Rule 22.19(e), the present discovery rule,
requests for adm ssion are to be made by notion, which nust conply
with the requirenents for “other discovery” in the nentioned rule.

Consolidated Rule 22.19(e)(5), providing in part that
“(n)othing in this paragraph (e) shall limt a party’'s right to

request adm ssions or stipulations..” had no counterpart in the
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prior rule and the question is whether this |anguage renoves any
l[imtations such as time, e.g., after the information exchange
provi ded by paragraph (a) of this section, or other limtations,
e.g., the information sought has significant probative value on a
di sputed question of material fact, on the “other discovery”
contenplated by Rule 22.19(e). Language in the preanble that

“(p)aragraph (e)(5) states that none of the § 22.19(e) limtations

on discovery |imt a party’'s right to request adm ssions or
stipulations....” indicates that this question nust be answered in
the affirmative.¥ It is concluded, however, that at this stage

conpliance by the party receiving the request is voluntary and
that, if the party submtting a request wshes to conpel a
response, the notion therefor nust conply with the requirenents for
“other discovery” in Rule 22.19(e). The conclusion that Rule
22.19(e)(5) contenplates an initial request, to which any response
is voluntary, is supported by the fact that Rule 22.19(e)(21)(ii),
[imting the ALJ’s authority to order “other discovery”, contains
a proviso “which the non-noving party has refused to provide

voluntarily”. This conclusion is also supported by the fact that

8 The preanble to the final Part 22 revised rule, at 64 Fed.
Reg. 40160 (1999), provides in pertinent part: ”Paragraph (e)(5)
states that none of the 8§ 22.19(e) limtations on discovery [imt
a party’'s right to request admssions or stipulations, a
respondent’s right to request Agency records under the Federa
Freedom of Information Act (“FOA"), 5 US. C 552, or EPAs
authority under the Act to conduct inspections, issue information
request letters or admnistrative subpoenas, or otherw se obtain
information.”
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Rul e 22.19(e)(5) refers to stipulations, which would not ordinarily
be subject to conpul sion. Moreover, the conclusion that a notion
to conpel responses to, e.g., requests for adm ssion, nust conply
with the requirenments for other discovery in Rule 22.19(e) is
supported by the fact that the ALJ may order “such ot her di scovery”
only if certain findings are nade.”

Here, the County’'s letter seeking the ALJ' s assistance in
obt ai ning responses to its requests for adm ssion has been treated
as a notion to conpel and the only question is whether the notion
sufficiently conplies wwth Rule 22.19(e) so as to warrant that it
be granted in whole or in part. Conplainant’s objection that the
request is premature, because it was filed (submtted) three days
prior to the schedul ed due date for the subm ssion of pre-hearing
exchanges i s | acking i n substance, because this objection woul d not
be available if the notion were re-filed at this tine. Until it is
ruled upon, a notion such as the County’'s may be regarded as
continuing and it is nonsensical to dismss a notion upon grounds
which an imediate re-filing of the notion would obviate. Thi s

obj ection is overrul ed.

' Rule 22.19(e) provides in pertinent part: The Presiding
Oficer may order such other discovery only if it: (i) [wil
nei t her unreasonably del ay the proceedi ng nor unreasonably burden
the non-noving party; (ii) [s]eeks information that is nost
reasonably obtained fromthe non-noving party, and which the non-
moving party has refused to provide voluntarily; and (iii) seeks
information that has significant probative value on a disputed
issue of material fact relevant to liability or the relief
sought . ..
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Conpl ai nant nmakes no contention that granting the County’s
motion will unreasonably delay the proceeding or unreasonably
burden Conpl ai nant . I find that these requirenents for other
di scovery have been net. Simlarly, it is clear that the County
seeks information which 1is nost reasonably obtained from
Conpl ai nant and which the Conplainant has refused to provide
voluntarily. Conplainant has not argued that the information the
County seeks does not have significant probative value on a
di sputed i ssue of material fact relevant to liability. Indeed, by
claimng that the information will be available through cross-
exam nation of its witnesses at the hearing, Conplai nant appears to
concede the relevance of the information. Compl ainant will be
ordered to respond to the County’ s Request Nos. 1 through 6.

Request No. 7 asks Conplainant to admt that iif the
refrigerators [referred to in the conplaint] were not evacuated of
refrigerants when the refrigerators were received at the County’s
facility, the provisions of 8§ 82.156(f)(2) do not apply to those
refrigerators. Conplainant has objected to this request upon the
ground that it requires Conplainant to draw a |egal concl usion
The operative condition here as to the application of 8§ 82.156(f)
(supra note 4)to Respondent is whether the County takes the final
step in the disposal process of small appliances, a fact about
whi ch there does not appear to be a dispute. |If the County takes

the final step in the disposal process of small appliances, it nust
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either: (f)(1) recover any remaining refrigerant in the appliance
i n accordance with paragraph (g) or (h) of this section or (f)(2)
verify [through signed statenents] that the refrigerant has
[ previously) been evacuated from the appliance or shipnment of
appliances. Asking Conplainant to admt that 8 82.156(f)(2) is
i napplicable if the refrigerant has not previously been evacuated
fromthe appliances, may raise an i ssue of whether verification of
evacuati on may be shown by neans other than signed statenents.?¥
Moreover, inplicit in this issue is the question of whether
Conpl ai nant or the County has the burden of denonstrating that the
appl i ances were or were not evacuated of refrigerant prior to being
received by the County. These matters are nore appropriately
addressed after the issues are clearly joined and all the evidence
is heard. The County’s Request for Adm ssion No. 7 will be denied.

Request Nos. 8 and 9 may be readily addressed. Request No. 8
asks the Conplainant to admt that the County does not “reclaint
refrigerant as defined in 8§ 82.152 and Request No. 9 asks
Conpl ainant to admt that the County is not a “reclainmer” subject
to the provisions of 88 82.166(g) and 82.166(h). These requests
clearly call for legal conclusions based upon information that the
County is in the best position to know. Request Nos. 8 and 9 w |

be deni ed.

8 In its Response, dated April 11, 2000, to the ALJ's pre-
heari ng exchange order, the County stated that on May 18, 1999, it
had no statenents pursuant to 40 CF. R 8 82.156(f)(2) in its
possession (ld.3).
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ORDER
The County’s Requests for Adm ssion are granted in part and

denied in part as indicated above.? Conplainant will respond to

El Conpl ai nant has noved that it be accorded |leave to file
requests for admssion, if the County’'s notion is granted and
Conpl ai nant deens it necessary. The Rules of Practice, of course,
apply to Conplainant as well as to the County. |f Conplai nant
desires the County’s response to requests for adm ssion, it nust
first ask for the County’s voluntary response. Conpl ai nant’ s notion
for the i ssuance of a subpoena for the attendance at the hearing of
M. Frank Crow ey, an enpl oyee of the Montana DEQ w |l be granted
after a date and precise location for the hearing are established.



13
Request Nos. 1 through 6 submtted by the County on or before

July 14, 2000.%

Dated this 28th day of June 2000.

Original signed by undersigned

Spencer T. N ssen
Adm ni strative Law Judge

10/ Regarding Conplainant’s Mtion for Cdarification
Complainant is free, after the initial exchange of pre-hearing
informati on and absent a cut-off date established by the ALJ, to
file a notion for discovery, including the production of docunents,
at any time. It is noted, however, that there is little point in
requesting the County to produce documents which it has denied
possessi ng.



