UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINJSTRA TOR

In the Matter of:
PENNANT FOODS COMPANY,

Respondent

)
)
)
)
)
)

Docket Nos. EPCRA-05-2009-0005
CERCLA-05-2009-0001
MM-05-2009-0002

PREHEARING ORDER .
As you have been previo usly notifi ed, ·r am designated to preside over thi s proceeding.
This proceeding w ill be governed by the Consolidated Rules of Practice Governing
Administrative Assessment of Civi l Penalties and the Revocation or Suspension of Permits, 40
C.F.R. §22. 1 et ~. ("Rul es of Practi ce"). The parties are advised to familiarize them selves
with the appli cable statute(s) and the Rules of Practi ce.
Agency policy strongly suppo rts settlement and the procedures 'regard ing documenting
settlements are set fotih in Sectio n 22. 18 of the Rules o f Practice, 40 C.F.R . §22. 18. If
settlement discussions in thi s proceeding have already been undertaken, the parties are
commended fo r taking the initiati ve to resolve this matter informally and expeditiously. Each
party is reminded that pursuing this matter through a hearing and possible appeals will require
the expenditure of significant amounts of time and financial resources. The parties should also
realistically consider the ri sk of not prevailing in the proceeding despite such expenditures. A
settlement allows the parties to control the o utcome of the case, whereas a judicial decision takes
such control away. W ith such tho ughts in mind the parties are d irected to engage in a settlement
conference on or before Februar-y 6, 2009 , and attempt to reach an amicable resolutio n of this
matter. The Complainant shall fil e a status report regarding settlement on or before Fcbrual')'
13, 2009. If the case is settled, the Consent Agreement and Final O rder signed by the parties
should be fil ed no later than March 6, 2009, with a copy sent to the und ersigned .
Sho uld a Consent Agreement not be fi nalized o n or before the latter date, the parti es must
prepare for hearing and shall strictly comply with the preheari ng requirements of this Order.
Thi s Order is issued pursuant to Sectio n 22 .1 9(a) of the Rules. Accordingly, it is directed
that• the .following prehearing exchange
take place between the parties:
r
1.

Pursuant to Section 22 .1 9(a) ofthe Rules, each party shall fil e with the Regional
Hearing Clerk and shall serve on the opposing party and on the Presiding Judge:
(A) the names of the expert and o ther witnesses intended to be called at hearing,

identifying each as a fact witness o r an expert witness, with a brief narrative summary of their
expected testimony, or a statement that no witnesses wiil be called;
(B) copies of all documents and ex hibits intended to be introduced into evidence:
Included among the documents produced shall be a curriculum vita or resume for each identified
expert witness. The documents and exhibits shall be identified as Complainant's or Respondent's
exhibit, as appropriate, and numbered with Arabic numeral s (tt, CX 1 or RX 2); and
(C) a statement as to its views as to the appropriate p lace of hearing and estimate
of the time needed to present its direct case. See Sections 22.21 (d) and 22.19(d) of the Rules.
Also state if translation services are necessary in regard to the testimony of any anticipated
witness(es), and ; if so, state the language to be translated.

.

.

2.

In addition, the Complainant shall subm it the followin g as part of its Initial
Prehearing Exchange:

(A) a copy of any documents in s upport of the allegation in Paragraph 16 of the
Complaint that Respondent " produced" anhydrous ammonia at the faci lity;
(B) a copy of any documents in support of the allegations in Paragraphs 19 and 22
of the Complaint that approximately 3,000 lbs of anhydrous ammonia was released within a 24hour period beginning at approx imately 6:30p.m. on June 27, 2005;

(C) a copy of any documents in support of the allegation in Paragraphs 29, 32 and
35 that Respondent failed to notify the NRC, SERC and LEPC immediately as soon as it h ad
knowledge of the release;
(D) a detailed narrative response to the assertions in Respondent 's Answers to
Paragraphs 29, 32 and 35 of the Complaint and Respondent's Defenses and Disputed Facts on
page 14 of the Answer, and a copy of any documents in support;
(E) a narrative statement explai ning in deta il the calcu lation of the proposed
penalties, addressing each penalty factor set forth in the Enfo rcement Response Poli cy for
Secti ons 304, 3 11 and 312 of EPCRA and Section I 03 of CERCLA, dated September 30, 1999,
and a copy of any and all documents in support;
(F) a copy of any " penalty policy" or any amendment, appendix or clarification
thereto, upon which Complainant has relied upon in consideration of the proposed penalty
assessment, other than the September 30, 1999 Enforcement Response Policy or the
Modifications to EPA Penalty Policies to Implement the Civil Monetary Penalty In flation
Adjustment Rul e; and
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(G) a statement regarding whether the Paperwork Reductio n Act of 1980 (PRA),
44 U.S. C . § 350 1 et ~-,appli es to this proceeding, whether there is a current Office of
Management and Budget control number involved herein and whether the provisions of Section
35 12 of the PRA are applicable in thi s case.

3.

The Respondent shall also submit the fo ll owing as part of its Prehearing
Exchange: .

(A) a copy of any documents in support of the asserti ons in Respondent 's
Answers to Paragraphs 29, 32 and 35 of the Complaint and in Respondent's Defenses and
Disputed Facts on page 14 of the A nswer;
(B) if Respondent takes the position that it is unable to pay the proposed penalty, a
copy of any and all documents it intends to rely upon in support of such pos ition; and

(C) if Respondent takes the position that the proposed penalty should be reduced
or eliminated on any o ther g ro unds, a detail ed statement of such gro unds and a copy of any and
all documents it intends to rely upon in support of such positio n.

4.

Complainant shall submit as part of its Rebuttal Prehearing Exchange a statement
and/or any documents in respo nse to Respondent's Prehearing Exchange
submittals as to provisio ns 3(A) through 3(C) above.

T he prehearing exchanges called for above shall be fil ed in seriatim fashion,
pursuant to the fo llowing schedule:

March 6, 2009

Complainant'·s lnitiai"Prehearing Exchange

March 27, 2009

Respondent's Prehearing Exchange, incl uding any direct
and/or rebuttal evidence

Apri l 10, 2009

Comp lainant's Rebuttal Prehearing Exchange

Section 22.19(a) of the Rules of Practi ce provides that, except in accordance w ith Section
22.22 (a), any document not included in the prehearing exchange shall not be admitted into
evidence, and any witness w hose name and testimo ny summary are not included in the
prehearing exchange shall not be allowed to testify. Therefore, each party should thoughtfully
prepare its prehearing exchange. A ny supplements to prehearing exch.ange shall be filed with an
accompanying motio n to supplement the prehearing exchange.

3

The Complaint herein gave the Respondent notice and opportunity for a hearing, in
accordance with Section 554 o(the Administrative Procedure Act (APA), 5 U.S.C. § 554. In the
Answer to the Complaint, the Respot1dent requested such a hearing. In thi s regard, Section
554(c)(2) of the APA sets out that a hearing be conducted under Section 556 ofthe APA.
Section 556(d) provides that a party is entitled to present its case or defense by oral or
documentary evidence, to s11bmit rebuttal evidence, and to conduct such cross-examination as
may be requi red for a full and true disclosure of the facts. Thus, the Respondent has the right to
defend against the Complainant's charges by way of direct evidence, rebuttal evidence or through
cross-examination of the Complainant's witness. Respondent is entitled to elect any or all three
means to pursue its defenses. If the Respondent intends to elect only to conduct crossexamination of Complainant's witnesses and to forgo the presentation of direct and/or rebuttal
evidence, the Respondent shall serve a statement to that effect on or before the date for filing its
prehearing exchange. The Respondent is hereby notified that its failure to eith er comply
with th e prehearing exchange requirements set forth herein or to state that it is .electing
only to conduct cross-examination of the Co mplaina nt 's witnesses , can result in the entry of.
a d efault judgment against it. The Complainant is notified that its fa ilure to file its prehearing
exchange in a timely manner can result in a dismissai of the case with prej udice. THE MERE
PENDENCY OF SETTLEMENT NEGOTIATIONS OR EVEN THE EXISTENCE OF A
SETTLEMENT IN PRINCIPLE DOES NOT CONSTITUTE A BASIS FOR FAILING TO
STRICTLY COMPLY WITH THE PREHEARJNG EXCHANGE REQUIREMENTS.
ONLY THE FILING WITH THE HEARING CLERK OF A FULLY EXECUTED
CONSENT AGREEMENT AND FINAL ORDER, OR ON AN ORDER OF THE JUDGE,
EXCUSES NONCOMPLIANCE WITH FILING DEADLINES. T he parties are advised
NOT to includ e, attach or refer to any terms of settlem~nt offers or agr~cm ents in any
document submitted to the Presiding Judge, and no copies of Consent Agreem ents a nd
Final Orders shall be su bmitted, or attached to any document s ubmitted, to the Presiding
Judge except those that arc fully executed and filed with the Regional Hearing C lerk
Prehearing exchange information required by this Order to be sent to the Presiding Judge,
as well as any other further plead ings, if sent by mail , shall be addressed as fo llows:
The Honorable Susan L. Biro, .
Chief Administrative Law Judge
Office of Adm ini strative Law Judges
U.S. Environmental Protection Agency
Mail Code 1900L
1200 Pennsylvania Avenue. N.W.
Washington, D. C. 20460
Hand-delivered packages transported by Federal Express or any delivery service wh ich xrays their packages as part of their routine security procedures, may be delivered directly to the
Offices of the Administrative Law Judges at 1099 l4 1h Street, N.W., Suite 350, Washington, D.C.
20005.
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Telephone contact may be made with my legal assistant, Maria Whiting-Beale at (202)
564-6259 or my staff atto rney, Li sa Knight, Esquire at (2 02) 564-629 1. The facsimile num ber is
(202) 565-0044.
If any party w ishes to receive, by e-mail or by facsi mile, an expedited courtesy copy of
decisions and substantive orders issued in this proceeding, this party shall submit a req uest fo r
expedited courtesy copies by letter addressed to Maria Whiting-Beale, Legal Staff Assistant,
Office of Administrative Law Judges, U.S . Environmental Protection Agency, Mail Code 1900
L, 1200 Pennsylvania Avenue, N.W. Washington, D.C. 204 60. The letter shall include the c~se
docket number, the e-mail address or facs imile number to whi ch the copies are to be sent, and a
statement as to whether the party requests: (A) ex pedited courtesy copi~s of the initial decision
and/or any orders on motio n fo r accelerated decision or dismissal, o r (B) expedited courtesy
copies of all decisions and substantive orders. The undersigned 's offi ce will endeavor to comply
with such requests, but docs not guarantee the pa1ty's· receipt of expedited collltesy copies.
Prior to filing any moti on, the moving party is directed to contact the other party or
parties to determine whether the other party has any obj ection to the granting of the relief sought
in the motion. The motion shall then state the position of the other party or parties. The mere
consent of the o ther parties to the relief sought does not assure that the motion will be granted
and no reli ance should be placed on the granting of an unopposed motion. Flllthermore, all
moti ons must·be submitted in suffi cient time to permit the filing of a response by the other party
and/or the issuance of a ruling on the mo tion before any re levant deadline set by this or any
subsequent order. Secti ons 22. 16(b) and 22.7(c) ofthe Rules of Practi ce, 40 C.F. R. §§ 22. 16(b)
. and 22.7(c), allow a fifteen-day response period for motions with an additional fi ve days added
thereto if the pleading is served by ma il. Motio ns not fil ed in a timely manner may not be
considered.
Furthermo re, upon the fil ing of a motion, a response to a mo tion, or a reply to a motion, a
party may submit a written req uest for an oral argument on the mo tio n, pursuant to 40 C.F.R . §
22. 16(d). Included in the request for oral argument shall be a statement as to the proposed
appropriate locatio n(s) for the argument to take place. The Office of Administrative Law Judges
recently acquired access to the state of the art videoconferencing capabilities, and strongly
encourages the parties to consider utilizing such technology for oral arguments o n motions s.o ·as
to minimize the expenditure of time and m Qnetary resources in connection with such arguments.
A req uest for oral argument may be granted, in the undersig ned's discretion, where further
clarification and elaboration of arguments would be of assistance in ru ling on the motion.
If either party intends to fi le any di spositive mo tion regarding liability, such as a motion
for accelerated decisio n or mo ti on to dismiss under 40 C.F.R. § 22.20 (a), it shall be fil ed within
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thirt)' days after th e due date for Complainant's Rebuttal Prehearing Exchange.

Susan L. 1ro
Chief Adminis trative
Dated: Januaty 13, 2009
Washington, D.C.
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~aw

Judge

In the Matter of Pennant foods Companv, Respondent
Docket los. EPCRA-05-2009-0005, CERCLA-05-2009-0001 & MM -05-2009-0002

. CERTIFICATE OF SERVICE
I certify that the forego ing Prehearing Order·, dated January 13, 2009, was sent this day in
the following manner to the addressees listed below.

~~~/-~~
Maria Wh itinl:ieale
Staff Assistant
Dated: January 13, 2009
Original And One Copy 13y Pouch Mail To:
Tywanna Greene
Acting Regional Hearing Clerk
U.S. EPA
· 77 West Jackso nn Boulevard, E-1 3J
Ch icago, IL 60604-3590
Copy By Pouch Mail To:
Jeffrey M. Trevi no, Esquire
Associate Regional Counsel
U.S. EPA
77 West Jackso n Boulevard, C- 14J
Chicago, IL 60604-3590
Copy By Regu lar Mail To:
Andl·cw H. Perellis, Esquire
Meagan Newman, Esquire
Seyfarth Shaw LLP
. 13 1 South Dearborn Street, Suite 2400
Chi cago, IL 60603

