
In the Matter of: 

·UNITED STATES 
ENV £RONMENTAL PROTECTION AGE NCY 

BEFOR E T HE ADMINISTRATOR 

) 
) 

SUJ>ERCLEAN BRANDS, INC., ) Docket No. EJ>CRA-05-2009-0016 
) 

Respondent. ) 

PRE HEAR£NG ·ORDER 

As you have been previously no tified , I am designated to preside over th is proceedi ng. 
Th is proceeding will be governed by the Consolidated Rules of Practice Governing 
Admi nistrative Assessm ent of Civi l Penalties and the Revocation or Suspension of Pem1its, 40 
C .F.R. § 22. 1 et seq., ("Rules o f Practice") . The parties are advised to fami liarize themselves 
w ith the appl icab le statute(s) and the Rules of P racti ce. 

Agency policy strongly supports settl ement and the procedures regard ing documenting 
settlements are set fo rth in Section 22.18 of the R ules of Practi ce, 40 C.r:. R. §22.18. l f 
setllemeni d iscussions in thi s proceed ing have been undertaken, the parties are commended for 
taking the initiative to resolve th is matter in formally and expeditiously. Each party is reminded 
that pursuing t]1i s matter through a hearing and possib le appeals w il l requi re the expendit11re o f 
signi fi cant amounts o f tim e and financial resources . The parties should a lso rea li stica lly consider 
the risk of no t prevailing in the proceeding despi te such expend itures. A sett lement a llows the 
parties to contro l the outcome of the case, whereas a judicial decision takes such con trol away .. 
W ith such thoughts in mind the parties are d irected to engage in a settl ement ~onference on or 
before May 26, 2009, and attempt to reach an amicable reso lu tion of this matter. The 
Complainant shall fi le a status report regarding settlement on o r before M ay 29, 2009. l f the 
case is settled, the Consent Agreement and F ina l Order signed by the parties shou ld be fil ed no 
la ter than June 2G, 2009, with a copy to the undersigned. 

Should a Consent Agreement not be finalized on or before that date, the parties must 
prepare for hearing and shall strictly comply with the prehearing requi rements of thi s Order. 

This Order is issued pu rsuant to Secti on 22. 19(a) of the Ru les. Accordingly, it is directed 
that the fo llowing preheari ng exchange take place between the parti es: 

1. Pursuant to Section 22. 19(a) of the Ru les, each party shall fi le wi th the Regional 
Hearing Clerk and shall serve on the opposing party and on the Presiding Judge: 
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(A) the names of the expert and o.ther witnesses intended to be called at hea.ring, 
identifying each as a fact witness or expert witness, with a brief narrative summary of their 
expected testimony, or a statement that no witnesses wi ll be called; 

(I3) copies of all doc~ments and exhibits intended to be introduced in to ev idence. 
Included among the documents .produced shal l be a curri cu lum vita or resume for each ident iued 
expert witness. The documents and exhibits shall be identified as Complainant's or Respondent's 
exhibit, as appropriate, arid numbered with Arabic numerals(~, CX 1 o·r RX I ); and 

(C) a statement of its views on the appropriate place of hearing and an estimate of 
the time needed to present its direct case. See Sections 22.21 (d) and 22.19( d) of the Rules. State 
whether any translation services are necessary.for testimony, and language to be translated. 

2. In addition, the Complainant shall submit the following as part of its Initial Prehearing 
Exchange: 

(A) a copy of any reports of the inspections referenced in Paragraph 19 of the 
Complaint, and copies of any photographs, videos, field notes, site maps, illustrations or 
diagrams taken or provided during the inspections; 

(I3) copies of the EP 1\. Form Rs submitted by Respondent for methanol for 
.ca lendar years 2003-2005 and any and all documentation in Complainant's possession reflecting 
the date such forms were "submitted" to EPA; 

(C) copies of the EPA Form Rs submitted by Respondent for ethylene glycol for · 
calendar years 2004-2005 and any and all documentation in Complainant's possession reflecting 
the date such forms were "submitted" to EPA; 

(D) a copy of the Enforcement R~sponse Policy for Section 313 of the Emergency 
Planning and Cominunity Right-to-Know Act (EPCRA) (1986), and a copy of any other penalty 
policy upon which Complainant has relied upon, or intends to rely upon, in calculat ing the 
proposed penalty;. 

(E) a narrative statement explaini ng in detai l the methodology regarding 
Complainant's ca lculation of the proposed penalty; and 

(I!) a statement regarding whether the Paperwork Reduction Act of 1980 (PRA), 
44 U.S .C. § 3501 et seq., applies to this proceeding, whether there is a cuLTent Office of 
Management and Budget contro l number involved herein and whether the provisions of Section 
3512 of the PRA are applicable in this case. 
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3. The Respondent shall also submit the fol lowing as part of its Prehcaring Exchange, 
except for Paragraph (F) which shou ld be filed as a separate motion in accordance vv ith 40 c.r .R. 
Sections 22.5 and 22. 16: 

(A) a narrative statement, and a copy of any documents in support, explaining in 
detai l the factua l and/or legal bases for Respondent's denia l of the truth of the allegat ion 
contained in paragraph 26 of the Complaint; 

(.8) a narrative statement, and a copy of any documents in support, explain ing in 
detail the factual and/or legal bases fo r its Fi rst De fense, regardi ng the "unique circumstances" 
resulting in the failure to report, set forth on page 11 of the Answer. lnclude in the response a 
copies of the affidavi t and "confirma tion of fi ling" referred to therein and any and all other 
ev idence supporting Respoti.dent 's assertions that it submitted its form R for 2003 on "multiple 
occasions" and "pursued di ligent efforts to file requisite reports with appropriate authoriti es;" .. . 

(C) a narrative statement, and a copy of any documents in support, explai ning in 
detail the factual and/or legal bases tor its Second Defense· raising the "doctrines or accord and 
sati sfaction, settlement and waiver, lack of jurisdiction, equitable estoppel and laches," set forth 
on page 11 o r the Answer; 

(D) if Respondent takes the position that it is unable to pay the proposed penalty, 
a copy o f any and all documents it intends to rel y upon in support of such position; 

(E) if Respondent takes the posit ion that the proposed penalty should be reduced 
or eliminated on .any other grounds, a detailed statement of such position, and a copy of any and 
all documents it intends to rely upon in support of such position; and 

(f ) if Respondent intends to purstle its request for dismissal of the Complai 1.1t, a 
motion fi led in accordance with the requiren1 ents of 40 C.F.R. § 22 .1 6. 

4. Complai nant shall submit as part of its Rebuttal Prehearing Exchange a statement 
and/or any documents in response to Respondent's Prchearing Exchange submittals as to 
provisions 3(/\) through 3(E) above. 

The prehearing exchanges ca lled for above shall be fil ed in seri atim fashion, pursuant to 
the following schedule: 

J unc 26, 2009 Complainant's lnitial Prehearing Exchange 

Ju ly 17, 2009 Respondent's Prchearing Exchange, including any direct 
· and/or rebuttal evidence 

July 31, 2009 ·Complai nant 's Rebutta l Preheari ng Exchange 
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Section 22.19(a) o f the Ru les of Practice provides that, except in accordance w ith Section 
22.22(a), any document not included in the pre/1earing exchange shall not be admitted into 
evidence, and any w itness whose name and testim ony summary are not inc luded in the 

preheari ng exchahge sha ll not be allowed to tes tify. T herefore, each party should thoughtful ly 
prepare its prehea ring exchange. A ny supplements to prehearing exchanges shal l be fi led with an 

accom panying motion to su pplement the p rehea6ng exchange. 

The Compla int herein gave th e R espondent notice and 6pporh.mity for a hearing, in 
accordance w ith Section 554 of the Admii1is trative Procedure Act (APA), 5 U.S.C. § 554 . In its 
A nswer to th e Complaint, the R espondent requested such a hearing . In thi s regard , Section 

554( c)(2) of the APA sets out that a hearing be cond ucted under Section 556 of the APA. 
Section 556(d) prov ides that a party is enti tled to p resent it s case or defense by ora l o r 
documentary ev idence, to submi t rebuttal ev idence, and to conduct such cross-examination as 
may be required fo r a fu ll and lt~ue d isclosu re o f th e facts. Thus, the Respondent has the rig ht to 
defend itsel f against the Complainant's charges by way of d irect evidence, reb1.1ttal evid ence or 

through cross -examination of the Complainant's wi tness·es . Respondent is ent itled to elect any or 
all three means to pursue its defenses . If the Resp.ondent in tends to e lect o nly to conduct cross­
examination of Complainant's w itnesses and to for go the presentat ion of d irect and/o r rebu tt al 

ev idence, the Respondent shal l serve a statement to that effect on or befo re th e el ate for fil ing its 
prehea ri rig exchange. The Respondent is hereby notified that its failure to eith er com ply 

with the prcheadng exch an ge r equirements set forth herein or to state that it is electin g 
only to· condu ct cross-examination of the C omplainant' s witnesses, can resul t in the entry of 

a default judgmen t.aga in st it. T he Complai nant is not i fied th at its fai lure to fi le ;ts prchea ri ng 
exchange in a timely manner can result in a d ismissal of the case with prejud ice. 

The m e t·e pendency of settlement negotiations or even the existence of a se ttlem ent 

in principle docs no t constitute a basis for failing to s trictly comnlv w ith th e prehcar in g 
exchange requirem ents. Only the f1Iin g '"-' ith the Hearing C lerk of a fullv executed Consent 
Agreemen t and Final Order, or an Order o f the Judge, exc uses non comjJli ance with filin g 

d eadlines. The parties arc advised NOT to include, a tta ch or re fer to any terms of · 

settlement offers or agreements in an y document submitted to the .Pres iding Judge, and no 
copies of Con sent Agr ee m ents and F inal Orders shall be submitted , or attached to any 
document submitted to the Presiding Judge except those that arc full y execu ted and filed 

w it h th e Regional H earin g Clerk. 

Prehearing exchange information required by this O rder to be sent to the Presid ing Judge, 

as well as any othe r f11rther plead ings, if sen t by mail , sha ll be add ressed as fo llows: 

T he Ho norable Susan L. Biro 
C hief Admini s trati ve Law Judge 
Office of Administrati ve Ln~ Judges 

U.S. E nvi ronmental Protection J\gency 
Mail Code 1900L 
1200 Pennsylvania Ave .. N.W. 
Wash ington, D .C. 20460 
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Section 2~.19(a) of the Rules o fPractice provides that, except in accordance with Section 
22.22(a), any document not included in the prehearing exchange shall not be admiUed into 
evidence, and any witness whose name and testimony summary are not included in the 
prehearing exchange shall not be allowed to testify. T herefore, each party should thoughtfully 
prepare it s prehearing exchange. Any suppl e1~1cn ts to prehearing exchanges shall be fil ed with an 
accompanying motion to supp lement the prehearing exchange. 

The Complai nt herei n gave the ·Respondent no tice and opportunity fo r a hearing, in 
accord ance with Section 554 of the Admini strative Procedme Act (J\PA), 5 U.S.C. § 554. In its 
Answer to the Complaint, the Respondent requested such a hearing. l1i this regard , Secti on 
554(c)(2) of the APA sets Out that a hea ring be conducted under Section 556 of the APA. 
Section 55G(d) provides that a party is ent itled to p resent its case or defense by ora l or 
documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as 
may be requi red for a full and true disclosure of the facts. Thus, the Respondent has the right ~o 
defend itself against the Complainant's charges by way of direct evidence, rebuttal evidence or 
through cross-examination of the Complainant's witnesses. Respondent is enti tl ed to elect any or 
all three means to pursue its defenses. I f the Respondent intends to elect only to conduct cross­
examination of Complainant's wi tnesses and to forgo the presentation of direct and/or rebutta l 
evidence, the Respondent shall serve a statement to that effect on or before the date for fi ling its 
prehearing exchange. T h e R espon dent is h et·eby notified th at its fa ilu re to either com p ly 
with the prehearing exch ~mge req ui re men ts set forth her ein or to state th at it is electing 
only to co nd uct cr oss-examin ation of the Com plain ant' s witn esses, can result in th e en try of 
a de fau lt judgm ent a gainst it. The ·Complainant is notified that it s fa ilure to file its prehearing 
exchange in a ti mely manner can result in a di smissal of the case w ith prejudice. 

T he mere pen den cv of settlement negotiations or even the existence of a settlement 
in princir> le·does not constitute a basis for fa iling to stri ctly com p ly with th e pr ehearing 
exch a nge req ui rem en ts . Onlv the fili ng w ith th e H earin g C lerk of a full y execut ed Consen t 
Agreemen t an d Fin al O rder, or an O rder of th e .Judge, excuses n on complian ce wit h fil ing 
deadlin es. T he parties a r c ad vised NOT to include, attach or r efer to any terms of 
settlement offer s or agr eements in any documen t submitted to. th e P r esidin g .J udge, an d no 
copies of Consent Agt·ecmcn ts and F ina l O r de rs sh all b e su b ~1itte d , or attac hed to any 
d ocumen t su bmi tted to th e Presid ing Judge excep t th ose that a rc full y execu ted and fil ed 
wi th t he R egion al Hearing C lerk. 

Prehearing exchange info rmation requ ired by this Order to be sent to the Presiding Judge, 
as well as any other further plead ings, if sent by mail , shall be addressed as foll ows: 

The Honorable Susan L. Biro 
Chief Administrative Law Judge 
Office of Administrati ve Law Judges 
U.S. Environmental Protection Agency 
Mai l Code 1900L 
1200 Pennsylvania Ave. N.W. 
Washington, D.C. 20460 
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If eit her party intends to fil e any disposi ti ve motion regarding liability, such as a motion 
for accelerated decision or motion to dismiss under 40 C. f.R. § 22.20(a), it shal l be fil ed ''vitl1in 
th i•·tv davs after the due date fo•· Complainant' s 1~/lca.-ing !Cxehangc. 

~ ~· 

Dated: May 1 l , 2009 
Washington, D. C. 

..--:.:>-, I / I 
"'. / ;· 

, ro 
Chief Administrative Law Judge 



In the MaLLer of SuperClean Brands, Inc .. Respondent 
Docket o. EPCRA-05~2009-00 16 

CERTffiCATE OF SERVICE 

I certify that the foregoing Prchcaring O r·dcr, dated May 11 , 2009, was sent this clay in ihe 
fo llowing manner to the addressees listed below. 

Dated: May 12, 2009 

Original 1\nd One Copy By Pouch Mail To: 

La Dawn Whitehead 
Regional I fearing Clerk 
U.S. EP 1\ 
77 West Jackson Boulev.ard, E-) 9.T 
Chicago, IL 60604-3590 

Copy By Pouch Mai l To: 

Terence Stanuch, Esquire 
Assistant Regional Counsel 
U.S. EPA 
77 West Jackson Boulevard , C- 14 .T 
Chicago, IL 60604-3590 

Copy By Regular Mail To: 

Sherry L. Stenerson 
General Counsel 
SuperClean Brands, Inc. 
J 380 Corporate Center Curve, Suite 200 
Eagan, MN 55 121 

jJJJu~ ~~-'l - ;&.~ 
· Maria Whitit~ 

Staff Assistant 


