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COMPLAINANT’S MOTION FOR DEFAULT ORDER

The Complainant, the Director of the Air, Pesticides and Toxics Management Division,
United States Environmental Protection Agency Region 4 (“the EPA”), by and through the
undersigned attorney, respectfully moves for the issuance of an order under 40 C.F.R. § 22.17,
finding that Respondent United Global Trading, Inc. is in default in this matter. The EPA also
moves for a finding that Respondent violated Section 12 of FIFRA, 7 U.S.C. § 136j, as described
in Counts 1-9 of the Complaint. Finally, the EPA moves for the issuance of an order assessing a

penalty of $55,900. As grounds therefore, the EPA shows as follows:

I. Respondent Should Be Found in Default.

A. Background
On May 10, 2011, the EPA filed a Civil Complaint and Notice of Opportunity for

Hearing (Complaint) with the Region 4 Regional Hearing Clerk, and served a copy on

Respondent by Certified Mail, Return Receipt requested. See Exhibit A (Complaint and Cover

Letter).



The return receipt green card was signed by Mr. Rajmati Paldano on May 16, 2011, and
received back by the EPA on or about May 23, 2011. See Exhibit B (return receipt). Pursuant
to 40 C.F.R. 22.15(a), Respondent was required to file an Answer within 30 days after service
(June 15, 2011).

On June 15, 2011, the day Respondent’s Answer was due, Mr. Augustine Paldano,
Président of Respondent United Global Trading, Inc., contacted Ms. Dawn Johnson, a
representative of EPA Region 4’s pesticide program, and asked what he should do regarding the
Complaint. See Affidavit of Dawn Johnson, § 4 (Exhibit C). Ms. Johnson informed Mr. Paldano
that he needed to file an Answer with the Regional Hearing Clerk as instructed in the Complaint.
Johnson Aff. §4. On that same day, Mr. Paldano faxed Ms. Johnson a copy of a letter that he
apparently intended to be Respondent’s Answer to the Complaint. Johnson Aff. 5. Ms.
Johnson is not authorized to receive service of Respondent’s Answer, nor is she authorized to file
Respondent’s Answer with the Regional Hearing Clerk. Johnson Aff. § 6. The Regional
Hearing Clerk did not receive a copy of the letter from Respondent. Ms. Johnson attempted to
contact Mr. Paldano to remind him that he needed to file the Answer directly with the Regionél
Hearing Clerk, but no one answered her call to the telephone number registered to Respondent,
and there was no mechanism for leaving a message at that number. Johnson Aff. § 7.

In the letter faxed to Ms. Johnson, Respondent agreed with the statement of facts set forth
in paragraphs 5 through 19 of the Complaint. See Exhibit D (Letter from United Global
Trading, Inc.). Furthermore, Respondent agreed “with all the facts stated from count 1 to 9.” Id.
Respondent admitted that a supplier sent the pesticide at issue to Respondent and that

Respondent sold the pesticide to customers. /d. Finally, Respondent stated that it would adhere



to any penalty resulting from the violations, but that it may have difficulty paying the penalty if it
exceeds Respondent’s income. /d.

On June 27, 2011, Mr. Augustine Paldano contacted the EPA’s attorney and informed her
that he had attempted to fax his Answer to the EPA but that the transmission had been
unsuccessful. See Affidavit of Keri N. Powell, §{f 6-7 (Exhibit E). The EPA’s attorney invited
Mr. Paldano to join her and Ms. Johnson on a teleconference to be scheduled for later that week
to discuss the pending Complaint, and Mr. Paldano accepted the invitation. Powell Aff. § 8.

On June 30, 2011, Mr. Paldano joined the teleconference with the EPA’s attorney and
Ms. Johnson. Powell Aff. 9. On the call, the EPA’s attorney explained that Respondent had
not filed an Answer with the Regional Hearing Clerk as required. Powell Aff. §9. Respondent
stated that he would file the Answer by certified mail later that day. Powell Aff. 9 10. The
parties then discussed the proposed penalty set forth in the Complaint, and the EPA explained
that the penalty could be reduced to reflect Respondent’s cooperation. Powell Aff. §11. Mr.
Paldano indicated that he was interested in demonstrating that Respondent is unable to pay the
penalty. Powell Aff. § 12. Mr. Paldano stated that he would provide support for his inability-to-
pay claim within two or three weeks; specifically, Mr. Paldano agreed to provide the EPA with
copies of Respondent’s tax returns from the previous three years. Powell Aff. §12.

The June 30, 2011, teleconference was the last contact between the EPA and Respondent.
Powell Aff.  13. Following that call, Respondent did not file and serve an Answer with the
clerk’s office, and did not provide the EPA with copies of Respondent’s tax returns. Powell Aff.

99 14-15. The EPA’s attorney attempted to contact Respondent using the phone number



provided by Mr. Paldano on the June 30, 2011, teleconference, but no one answered or returned
her phone message. Powell Aff. q 16.

As of the date of the filing of this Motion for Default, Respondent has not filed an
Answer, nor has Respondent filed a motion for extension of time to file an Answer. Therefore,
Respondent is in default pursuant to 40 C.F.R. § 22.15.

B. Legal Basis for Default Judgment

Under 40 C.F.R. § 22.15, an Answer to a Complaint must be filed with the Regional
Hearing Clerk within thirty (30) days after service of the Complaint. In accordance with
40 C.F.R. § 22.17(a), “[a] party may be found to be in default . . . after motion, upon failure to
file a timely Answer to the Complaint.” Iﬁ this case, the Complaint was served on May 16,
2011, and the Answer was due on June 15, 2011. To date, Respondent has neither filed an
Answer nor a motion for an extension of time to file an Answer. Therefore, Respondent is in
default and default judgment may be entered.

Pursuant to 40 C.F.R. § 22.17(b), a motion for default may seek resolution of all or part
of the proceeding, including assessment of a penalty. Under 40 C.F.R. § 22.17 (c), “[w]hen the
Presiding Officer finds that default has occurred he shall issue a default order against the
defaulting party as to any or all parts of the proceeding unless the record shows good cause why
a default order should not be issued.” This section further provides: “The relief proposed in the
Complaint or the motion for default shall be ordered unless the requested relief is clearly
inconsistent with the record of the proceeding or the Act” (in this case, the underlying “Act” is

FIFRA).



The EPA seeks resolution of the entire proceeding and the entry of a default judgment
against Respondent assessing a penalty of $55,900. The basis for the requested relief is provided
below.

IL Respondent’s Actions Violated Section 12 of FIFRA.

Under 40 C.F.R. § 22.17(a), default by Respondents constitutes, for purposes of this
proceeding only, an admission of all facts alleged in the Complaint and a waiver of Respondent’s
rights to contest such factual allegations. Because all of the Complaint’s factual allegations are
admitted and deemed true upon default, and such facts are legally sufficient to establish the
alleged violations by a preponderance of the evidence, a Default Order should issue finding
Respondent liable for the violations.

A. Counts 1-4: Distribution or Sale of an Unregistered Pesticide. Counts 14 of
the Complaint allege that Respondent violated Section 12(a)(1)(A) of FIFRA, 7 U.S.C. §
136j(a)(1)(A), by distributing or selling Royalty Black Disinfectant, a pesticide that is not
registered under Section 3 of FIFRA, 7 U.S.C. § 1364, on four separate occasions. The factual
allegations of paragraphs 1-16 of the Complaint, which are deemed admitted upon default,
establish the facts necessary for a finding that the violations occurred as alleged in Counts 1-4.

B. Counts 5-8: Distribution or Sale of a Misbranded Pesticide. Counts 5-8 of
the Complaint allege that Respondent distributed or sold a misbranded pesticide in violation of
Section 12(a)(1)}(E) of FIFRA, 7 U.S.C. § 136j(a)(1)(E), on at least four occasions.. Specifically,
the containers of Royalty Black Disinfectant distributed or sold by Respondent were misbranded
in that they omitted information required under subsections 2(q)(1) and (2) of FIFRA, including,

inter alia, an ingredient statement, instructions for use, and an establishment number. The factual



allegations of paragraphs 1-8 and 13—17 of the Complaint, which are deemed admitted upon
default, establish the facts necessary for a finding that the violations occurred as alleged in
Counts 5-8.

C. Count 9: Failure to File a Notice of Arrival. Count 9 of the Complaint alleges
that Respondent violated Section 12(a)(2)(N) of FIFRA, 7 U.S.C. § 136j(a)(2)(N), by importing
the Royalty Black Disinfectant without filing a Notice of Arrival with the EPA Administrator as
required by 19 C.F.R. § 12.112(a). The factual allegations of paragraphs 1-8, 1316, and 18-19
of the Complaint, which are deemed admitted upon default, establish the facts necessary for a
finding that the violation occurred as alleged in Count 9.

Accordingly, the Presiding Officer should issue a Default Order finding Respondent
liable for the violations described in Counts 1-9.

II1. An Appropriate Penalty of $55,900 Should Be Assessed.

Under 40 C.F.R. § 22.17(b), if a motion for default requests the assessment of a penalty
against a defaulting party, the Complainant is required to specify the penalty and to state the
legal and factual grounds supporting the penalty. The amount of the civil penalty shall be
determined “based upon the evidence in the record and in accordance with any penalty criteria
set forth in the Act.” 40 C.F.R. § 22.27(b). In determining the appropriate penalty, “[t]he
Presiding Officer shall consider any civil penalty guidelines issued under the Act.” Id.

Pursuant to Section 14(a)(4) of FIFRA, 7 U.S.C. § 136/(a)(4), in determining the amount
of a penalty, EPA is required to consider “the appropriateness of such penalty to the size of the
business of the person charged, the effect on the person’s ability to remain in business, and the

gravity of the violation.” To assess the penalty criteria set forth in Section 14(a)(4) of FIFRA,



the EPA uses its D‘ecember 2009 Enforcement Response Policy for FIFRA (“2009 ERP”). See
Exhibit F. In accordance with the 2009 ERP, EPA prepared a penalty calculation worksheet,
attached as Exhibit G.

As explained above, the Complaint alleges that Respondent committed nine violations of
FIFRA:

(1) Four counts of violating Section 12(a)(1)(A) of FIFRA, 7 U.S.C. 136j(a)(1)(A), by

distributing or selling a pesticide that is not registered under Section 3 of FIFRA, 7

U.S.C. § 136a,

2) Four counts of violating Section 12(a)(1)(E) of FIFRA, 7 U.S.C. 136j(a)(1)(E), by
distributing or selling a misbranded pesticide, and
3) One count of violating Section 12(a)(2)(N) of FIFRA, 7 U.S.C. § 136j(a)(2)(N), by
importing a pesticide into the United States without submitting a Notice of Arrival to the
" EPA Administrator as required by 19 C.F.R. § 12.112(a).

The 2009 ERP provides a seven-step process for computing the penalty: (1) determine
the number of independently assessable violations (see 2009 ERP at 16-17); (2) determine the
size of business category for the violator (see 2009 ERP at 18, Table 1); (3) determine the
gravity of the violation for each independently assessable violation (see 2009 ERP, Appendix A);
(4) determine the “base” penalty amount associated with the size of business and the gravity of

violation for each independently assessable violation (see 2009 ERP at 19);' (5) determine the

! Though the 2009 ERP is applicable to calculation of the penalty sought in this action,
the penalty increase reflected in the table provided on page 19 of the 2009 ERP does not apply to
violations that occurred prior to January 13, 2009. In this case, the violations occurred in 2007,
so the base penalty is derived from the Memorandum from Stephanie P. Brown, Acting Dir.,
Toxics & Pesticides Enforcement Div., Office of Civil Enforcement, U.S. EPA, Penalty Policy
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“adjusted” penalty amount based on case-specific factors using the Gravity Adjustment Criteria
(see 2009 ERP at 20, Table 3, and Appendix B); (6) calculate the economic benefit of
noncompliance (see 2009 ERP at 20-23); and (7) consider the effect that payment of the total
penalty amount plus economic benefit of noncompliance derived from the above calculation will
have on the violator’s ability to continue in business (see 2009 ERP at 23-24).

(1) Independently Assessable Violations. The EPA assesses a separate civil penalty for
each independent FIFRA violation. See 2009 ERP at 16. A violation is considered independent
if it results from an act (or failure to act) that is not the result of any other violation for which a
civil penalty is to be assessed or if at least one of the elements of proof is different from any
other violation. /d. The EPA considers violations that occur from each sale or shipment of a
product to be independent violations. Id.

Counts 1-8: The EPA alleges four counts each of (1) the distribution or sale of an
unregistered pesticide, and (2) the distribution or sale of a misbranded pesticide. A violation
involving the distribution or sale of an unregistered pesticide is independent of a violation
involving the distribution or sale of a misbranded pesticide because these two violations each
require a distinct element of proof. Specifically, to demonstrate the unlawful distribution or sale
of an unregistered pesticide, the EPA must prove that at the time of the distribution or sale, the
pesticide was not registered under FIFRA Section 3, 7 U.S.C. § 136a. See FIFRA § 12(a)(1)(A),
7 U.S.C. § 136j(a)(1)(A). To demonstrate the unlawful distribution or sale of a misbranded
pesticide, on the other hand, Complainant need not demonstrate that the pesticide is unregistered,

but instead must prove that the pesticide was “misbranded,” e.g., that a word, statement, or other

Supplements Pursuant to the 2004 Civil Monetary Penalty Inflation Adjustment Rule, 1, 6 (June
5, 2006).
8



information required by or under authority of FIFRA did not appear on the pesticide label or was
not prominently placed thereon. See FIFRA § 12(a)(1)(E), 7 U.S.C. § 136j(a)(1)(E); FIFRA §
2(q), 7 U.S.C. § 136(q). The EPA’s basis for alleging four counts each of the violations
involving distribution or sale of an unregistered pesticide and distribution or sale of a misbranded
pesticide is that Respondent sold or distributed the pesticide in four separate shipments.
Complaint, 9 12.

Count 9: Count 9 alleges a single violation of FIFRA Section 12(a)(2)(N), 7 U.S.C. §
136j(a)(2)(N), based on Respondent’s importation of one shipment of the pesticide Royalty
Black Disinfectant into the United States without submission of a Notice of Arrival to the EPA
Administrator as required by 19 C.F.R. § 12.112(a).

(2) Size of Business. Only very limited information is available regarding the size of

United Global Trading Products, Inc., which is a privately held company. The Dunn &
| Bradstreet report on this company lacks revenue information and indicates that attempts to reach
the company to obtain information failed. See Exhibit H. For purposes of calculating the
penalty specified in the Complaint, EPA relied on revenue information provided in a 2009
American Business Report, which estimated Respondent’s estimated annual revenue to be
$3,410,000. See Exhibit I. Applying the procedure set forth in the 2009 ERP, the EPA
classified Respondent as a “Category 2” business, which is the category applicable to a business
with a total annual revenue of between $1,000,000 and $10,000,000, taking into account all
revenue from the entity and the entity’s affiliates. See 2009 ERP at 19 (Exhibit E). For purposes
of this motion, the EPA searched for updated revenue information. The best available

information was a report from DemographicsNow, which provides an annual sales figure of



$333,000. See Exhibit J. Based on the DemographicsNow sales figure, the EPA reclassified

Respondent as a “Category 3” business, which is the category applicable to a business with total

annual revenues of under $1,000,000.

(3) Gravity of the Violation. The “gravity level” assigned to each FIFRA violation is

listed on a chart in Appendix A of the 2009 ERP. The gravity level assigned to a violation

reflects the violation’s relevant severity based on the actual or potential harm to human health

and the environment and the importance of the requirement to achieving the statutory goals. The

gravity levels range from Level 1 to Level 4, with Level 1 being the most serious. The gravity

levels assigned to Respondent’s violations are as follows:

Counts 1-4: Distribution or Sale of an Unregistered Pesticide (FIFRA §
12(a)(1)(A)): Level 1. All violations involving the distribution or sale of an
unregistered pesticide are assigned Level 1.

Counts 5-8: Distribution or Sale of a Misbranded Pesticide (FIFRA §
12(a)(1)(E)): Level 1. The gravity level for a misbranding violation varies
depending upon what information was omitted or misstated on the product label.
In this case, the packaging on the pesticide sold or distributed by Respondent
omitted all required labeling information, including directions for use necessary to
make the product effective and to adequately protect health and the environment.
Thus, in accordance with the 2009 ERP, the violations alleged in Counts 5-8 are
assigned Level 1.

Count 9: Failure to File a Notice of Arrival (FIFRA § 12(a)(2)(N)): Level 2.

Under the 2009 ERP, any violation involving the failure to file reports (with the

10



exception of a violation of establishment reporting requirements under FIFRA §
7(c)) is assigned Level 2.

(4) Base Penalty. Section 14(a) of FIFRA, 7 U.S.C. § 136l(a), authorizes a civil penalty
of up to $5,000 for each FIFRA violation by a registrant, commercial applicator, wholesaler,
dealer, retailer, or other distributor. Pursuant to the Federal Civil Penalties Inflation Adjustment
Act of 1990, 28 U.S.C. § 2461, as amended by the Debt Collection Improvement Act of 1996, 31
U.S.C. § 3701 et seq., and regulations promulgated pursuant thereto at 40 C.F.R. Parts 19, see 69
Fed. Reg. 7121, this amount was increased to $6,500.

The 2009 ERP includes a civil penalty matrix that assigns a base penalty for each FIFRA
violation relative to the gravity of the violation and the size of the business. Though the 2009
ERP is applicable to the calculation of penalties sought in this action, the civil penalty matrix
provided the 2009 ERP does not apply to the violations alleged in this Complaint because the
alleged violations occurred prior to the 2009 ERP’s effective date. Rather, to find the
appropriate penalties for the violations alleged in the Complaint, the EPA reviewed the FIFRA
civil penalty matrix provided in the Memorandum from Stephanie P. Brown, Acting Dir., Toxics
& Pesticides Enforcement Div., Office of Civil Enforcement, U.S. EPA, Penalty Policy
Supplements Pursuant to the 2004 Civil Monetary Penalty Inflation Adjustment Rule, 1, 6 (June
5, 2006) (“Brown Memorandum”).

Based on the civil penalty matrix provided in the Brown Memorandum, the base penalty
for a violation with a Level 1 gravity is $6,500, regardless of the size of business. See Brown
Memorandum at 6. Thus, the appropriate gravity-based penalty for each of the four misbranding

counts and each of the four counts alleging distribution or sale of an unregistered pesticide is

11



$6,500. For a violation with a Level 2 gravity by a Category III size of business, the base
penalty established by the Brown Memorandum is $3,869. Thus, the appropriate base penalty
for the count alleging failure to file a Notice of Arrival is $3,869.

(5) Adjusted Penalty Amount Based on Case-Specific Factors. After determining the
base penalty for each alleged violation, the EPA evaluated whether to adjust the base penalty in
light of case-specific factors. In performing this evaluation, the EPA applied the Gravity
Adjustment Criteria provided in Appendix B of the 2009 ERP. Factors accounted for by the
Gravity Adjustment Criteria include pesticide toxicity, harm to human health, environmental
harm, compliance history, and culpability. /d. Each of these factors is assigned a numerical
value. Id. For purposes of determining adjustments to the base penalty, the values assigned to
each factor are added up and Table 3 in Appendix C of the 2009 ERP specifies the type of
adjustment that may be applied depending on the total numerical value. For example, if
adjustment factors total 17 or above, the penalty matrix value is increased by 60%. 2009 ERP,
Appendix C. If the factors total 9 to 11, the ERP requires that the base penalty in the civil
penalty matrix be assigned. /d. |

In this case, with respect to the four misbranding counts and the four counts alleging
distribution or sale of an unregistered pesticide, the EPA assigned the following values to the
adjustment factors: pesticide toxicity = 3 (pesticide is unregistered and the ingredients or
labeling indicate Category I toxicity); human harm = 3 (harm to human health is unknown);
environmental harm = 3 (harm to the environment is unknown); compliance history = 0 (no prior
violations); culpability = 2 (violation resulted from negligence). The numbers assigned to these

factors total up to 11. Under Table 3 in Appendix C of the 2009 ERP, the appropriate penalty is

12



the base penalty assigned by the civil penalty matrix, and no further adjustment is warranted.
Therefore, the gravity-based penalty for each of the violations alleged in Counts 1-8 of the
Complaint is $6,500.

With respect to the violation alleged in Count 9 involving Complainant’s failure to file a
notice of arrival with the EPA Administrator as required by 19 C.F.R. § 12.112(a), the values
assigned to the gravity adjustment criteria are the same as those assigned with respect to Counts
1 through 8, which resulted in a total value of 11. Thus, under Table 3 in Appendix C of the
2009 ERP, the appropriate penalty is the base penalty assigned by the civil penalty matrix, and
no further adjustment is warranted. Therefore, the gravity-based penalty for the violations
alleged in Count 9 of the Complaint is $3,869.

The total gravity-based penalty for all of the violations alleged in the Complaint is
$55,869. To reach the final penalty sought in this case, the EPA rounded the total gravity-based
penalty to the nearest $100. See 2009 ERP at 20. Thus, the total gravity-based penalty
calculated for all of the violations alleged in the Complaint is $55,900.

(6) Economic Benefit. Under the 2009 ERP, an economic benefit component is added
to the gravity-based penalty component when a violation results in significant economic benefit
to the violator. 2009 ERP at 20. “Significant” is defined as an economic benefit that totals more
than $10,000 for all violations alleged in the Complaint. /d. The EPA concludes that the
economic benefit gained by Respondent from the alleged violations is less than $10,000 and
thus, does not affect the penalty calculation.

(7) Effect of Penalty on Ability of Respondent to Remain in Business. In accordance

with FIFRA § 14(a)(4) and the 2009 ERP, the EPA considered the effect of the proposed penalty

13



on Respondent’s ability to continue in business. In particular, the EPA consulted numerous
sources in an effort to obtain information regarding Respondent’s financial status, including
Dunn & Bradstreet Reports, American Business Reports, and DemographicsNow. Supra at 9.
However, as discussed above, the available financial information for this privately held company
is sparse. Id. Though Respondent’s president at one point agreed to provide the EPA with copies
of Respondent’s recent tax returns, the EPA never received that information from Respondent.
Supra at 3. Based on the limited financial information that the EPA was able to obtain regarding
Respondent, the EPA identified no evidence indicating that payment of the penalty would affect
Respondent’s ability to remain in business.

WHEREFORE, due to Respondent’s failure to answer the Complaint, and its failure to
properly file and serve a motion for an extension of time to answer the Complaint, the EPA
requests that this Motion for Default be granted, that judgment be entered against Respondent,
and that Respondent be ordered to pay the full amount of the penalty proposed in the Complaint

of $55,900. A draft Order on Default is attached.

Respectfully submitted,
10 [20 [ 20I1T /Z; %W
Date’ ! Keri N. Powell v

Attorney for Complainant

U.S. Environmental Protection Agency, Region 4
Sam Nunn Federal Building - 13" Floor

61 Forsyth Street, S.W.

Atlanta, GA 30303

Telephone: (404) 562-9567

Attachments: Draft Default Order
Exhibits A-J
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UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

REGION 4
. ) v
In the Matter of: ) DOCKET NO.: FIFRA-04-2011-3020
)
UNITED GLOBAL TRADING, INC., ) PROCEEDING UNDER SECTION
) 14(a) OF THE FEDERAL
Respondent. ) INSECTICIDE, FUNGICIDE, AND
) RODENTICIDE ACT, 7 U.S.C. 136/(a)
)

DEFAULT ORDER

Pursuant to 40 C.F.R. § 22.17(a), | find that the Respondent did not file a timely Answer
to the Complaint in the above-styled action and that Respondent did not file or serve a request
for an extension of time to file an Answer. Therefore, [ find Respondent to be in default. This
Default Order is issued pursuant to 40 C.F.R. § 22.17(c), and the Respondent is hereby ordered
to pay the United States a penalty of $55,900.

Respondent shall pay the penalty in the following manner:

1. Within thirty (30) days after this Default Order is issued, payment shall be made by
cashier’s or certified check payable to “Treasurer, United States of America,” and mailed to:

U.S. Environmental Protection Agency
Fines and Penalties

Cincinnati Finance Center

P.O. Box 979077

St. Louis, MO 63197-9000

The check shall reference “Docket No. FIFRA-04-2011-3020.”

15



2. At the time the check is sent, Respondent shall mail a copy of it to:

Regional Hearing Clerk
U.S. EPA, Region 4

61 Forsyth St., SW.
Atlanta, Georgia 30303

and to:

Dawn Johnson

Air, Pesticides and Toxics
Management Division

U.S. EPA, Region 4

61 Forsyth St., S.W.

Atlanta, Georgia 30303

3. For purpose of state and federal income taxation, Respondent shall not claim a

deduction for any part of this penalty payment.

Date Susan B. Schub
Regional Judicial Officer

16



EXHIBITS
Exhibit A: Complaint and Cover Letter
Exhibit B: Return Receipt for Mailing of Complaint and Cover Letter
Exhibit C: Aftidavit of Dawn Johnson
Exhibit D: Letter from United Global Trading, Inc.
Exhibit E: Affidavit of Keri N. Powell
Exhibit F: December 2009 Enforcement Response Policy for FIFRA
Exhibit G: Penalty Calculation Worksheet
Exhibit H: Dunn & Bradstreet Report
Exhibit I: American Business Report

Exhibit J: DemographicsNow Report



Exhibit A:
Complaint and Cover Letter



~

(€D 574,
.\)7\ L)

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

- REGION 4
: W& ¢ ATLANTA FEDERAL CENTER
%y s 61 FORSYTH STREET

"4 prone® ATLANTA, GEORGIA 30303-8960

MAY 10 2011

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. Augustine Paldano

United Global Trading, Inc.
16752 SW 5™ Way

Fort Lauderdale, Florida 33326

Re: United Global Trading, Inc.
Docket No. FIFRA-04-2011-3020
Violation of the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA)

Dear Mr. Paldano:

Enclosed is a copy ot the Complaint and Notice of Opportunity for Hearing issued by the Director, Air,
Pesticides and Toxics Management Division, for alleged violations of the Federal Insecticide, Fungicide
and Rodenticide Act (FIFRA), 7 U.S.C. § 136 et seq. The Complaint includes the assessment of a civil
penalty.

The original Complaint and Notice ot Opportunity for Hearing is being forwarded to the Regional
Hearing Clerk as directed by the Consolidated Rules of Practice, 40 C.F.R. § 22.5(a). If you have any
questions or desire to explore possible settlement ot this matter, please contact Keri Powell, Associate
Regional Counsel, at (404) 562-9567.

Your written Answer to the Complaint must be sent within 30 days of receipt of the Complaint to:

Regional Hearing Clerk
U.S. EPA, Region 4

61 Forsyth Street
Atlanta, Georgia 30303.

Please also send a copy of the Answer to:

Keri Powell

U.S. EPA, Region 4

Office of Environmental Accountability
61 Forsyth Street

Atlanta, Georgia 30303.

If desired, you may assert a business confidentiality claim covering all or part of any information
submitted, as described in 40 C.F.R. § 2.203(b). Any business information submitted, that is covered by

Intemet Address (URL)  http://www.epa.gov
Recycled/Recyciable « Printed with Vegetabile Qil Based inks on Recycled Paper (Minimurn 30% Postconsumaer)



such a claim, will be disclosed by EPA to the public only to the extent and only by means of the
procedures set forth in 40 C.F.R. Part 2, Subpart B. If no such claim accompanies the information when
it is received by the U.S. Environmental Protection Agency (EPA), it may be made available to the
public by EPA without further notice to you. Also enclosed is a copy of a document entitled “Notice of
Securities and Exchange Commission Registrants’ Duty to Disclose Environmental Legal Proceedings.”
This document puts you on notice of your potential duty to disclose to the Securities and Exchange
Commission any environmental enforcement actions taken by EPA.

Sincerely,

Jeaneanne M. Gettle
Chief
Pesticides and Toxic

Substances Branch
Enclosures (2)

cc: Craig Bryant (w/o enclosure)

Florida Department of Agriculture
State File Nos: 108-173-4101
111-006-4101



Notice of Securities and Exchange Commission Registrants’ Duty to Disclose
' Environmental Legal Proceedings

Securities and Exchange Commission Regulations require companies registered with the SEC (e.g.,
publicly traded companies) to disclose, on at least a quarterly basis, the existence of certain administrative or
judicial proceedings taken against them arising under Federal, State or local provisions that have the primary
purpose of protecting the environment. Instruction 5 to Item 103 of the SEC’s Regulation S-K (17 C.F.R.
229.103) requires disclosure of these environmental legal proceedings. For those SEC registrants that use the
SEC’s “small business issuer” reporting system, Instructions 1-4 to Item 103 of the SEC’s Regulation S-B (17
C.F.R. 228.103) require disclosure of these environmental legal proceedings. :

If you are an SEC registrant, you have a duty to disclose the existence of pending or known to be
contemplated environmental legal proceedings that meet any of the following criteria (17 C.F.R. 229.103(5)(A)-

©): '
A. Such proceeding is material to the business or financial condition of the registrant;

B. Such proceeding involves primarily a claim for damages, or involves potential monetary
sanctions, capital expenditures, deferred charges or charges to income and the amount involved,
exclusive of interest and costs, exceeds 0 percent of the current assets of the registrant and its
subsidiaries on a consolidated basis; or '

C. A governmental authority is a party to such proceeding and such proceeding involves potential

monetary sanctions, unless the registrant reasonably believes that such proceeding will result in no
monetary sanctions, or in monetary sanctions, exclusive of interest and costs, of less than $100,000; provided,
however, that such proceedings which are similar in nature may be grouped and described generically.

Specific information regarding the environmental legal proceedings that must be disclosed is set forth in
Item 103 of Regulation S-K, or, for registrants using the “small business issuer” reporting system, Item [03(a)-(b)
of Regulation S-B. If disclosure is required, it must briefly describe the proceeding, “including the name of the
court or agency in which the proceedings are pending, the date instituted, the principal parties thereto, a
description of the factual basis alleged to underlie the proceedings and the relief sought.”

You have been identified as a party to an environmental legal proceeding to which the United States
government is, or was, a party. If you are an SEC registrant, this environmental legal proceeding may trigger, or
may already have triggered, the disclosure obligation under the SEC regulations described above.

This notice is being provided to inform you of SEC registrants’ duty to disclose any relevant
environmental legal proceeding to the SEC. This notice does not create, modify, or interpret any existing legal
obligations, it is not intended to be an exhaustive description of the legally applicable requirements and it is not a
substitute for regulations published in the Code of Federal Regulations. This notice has been issued to you for
information purposes only. No determination of the applicability of this reporting requirement to your company
has been made by any governmental entity. You should seek competent counsel in determining the applicability
of these and other SEC requirements to the environmental legal proceeding at issue, as well as any other
proceedings known to be contemplated by government authorities.

If you have any questions about the SEC’s environmental disclosure requirements, please contact the
Office of Chief Counsel of the SEC’s Division of Corporation Finance. The phone number is (202) 551-3500. .
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L CIVIL COMPLAINT

A. Jurisdiction

1. This is a Civil Administrative Complaint issued under the authority of Section 14(a) of
the Federal Insecticide, Fungicide, and Rodenticide Act (“FIFRA™), 7 U.S.C. § 1361(a).

2. The Complainant, the Director of the Air, Pesticides and Toxics Management Division,
Environmental Protection Agency (“EPA”) Region 4, is authorized by the EPA
Administrator and the EPA Regional Administrator for Region 4 to issue a Complaint on
behalf of the Agency to persons alleged to be in violation of FIFRA. The Administrator
of EPA delegated this authority to the Region 4 Administrator by EPA Delegation 5-14,
dated May 11, 1994. The Region 4 Administrator delegated this authority to the Director
of the Air, Pesticides and Toxics Management Division by EPA Region 4 Delegation 5-

14, dated September 7, 2005.



3. The Respondent is United Global Trading, Inc., located at 8841 NW 102 Street, Medley,
Florida 33178.

4. This Complaint serves as notice that the EPA has reason to believe that Respondent has
violated Section 12 of FIFRA, 7 U.S.C. § 136;.

B. Statement of Facts

5. Respondent is a Florida corporation doing business at all relevant times in Florida.

6. Respondent is a “person” as that term is defined by Section 2(s) of FIFRA, 7 U.S.C.

§ 136(s), and as such is subject to FIFRA and the regulations promulgated thereunder.

7. On March 14, 2007, an officer or employee of the State of Florida, duly designated by the
Administrator, conducted an inspection of the Caribbean Supercenter, located af 511
West Colonial Drive, Orlando, Florida 32807, in accordance with all applicable
provisions of FIFRA Sections 8(b) and 9(a), 7 U.S.C. § 136f(b) and 136g(a).

8. During the inspection described in paragraph 7, the inspector observed that the Caribbean
Supercenter was offering containers of Royalty Black Disinfectant for sale.

9. During the inspection described in paragraph 7, the inspector documented that the label
on the Royalty Black Disinfectant offered for sale by the Caribbean Supercenter omitted
the following required information:

a. a product registration number as prescribed by 40 C.F.R. § 156.10(¢);
b. a producing establishment number as prescribed by 40 C.F.R. § 156.10(f);
c. an ingredient statement as prescribed by 40 C.F.R. § 156.10(g);

d. directions for use as prescribed by 40 C.F.R. § 156.10(i).

United Global Trading, Inc. 2
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10.

11

12.

13.

14.

15.

During the inspection described in paragraph 7, the owner of Caribbean Supercenter
provided the inspector with a signed affidavit stating that the Caribbean Supercenter had
purchased the Royalty Black Disinfectant from Respondent.

On April 15, 2008, an officer or employee of the State of Florida, duly designated by the
Administrator, conducted an inspection of Respondent’s facility, located at 8841 NW 102
Street, Medley, Florida, in accordance with all applicable provisions of FIFRA Sections
8(b) and 9(a), 7 U.S.C. § 136f(b) and 136g(a).

During the inspection described in paragraph 11, Respondent provided invoices
documenting that Respondent had distributed and sold four shipments of Royalty Black
Disinfectant, including a shipment to Caribbean Supercenter, as follows:

a. Invoice number 4113, dated May 10, 2007, to Jamaica Groceries & Spices Imports;
b. Invoice number 1290, June 14, 2007, to Caribbean Supercenter;

c. Invoice number 6379, September 6, 2007, to B & M Bakery & West Indian Grocery;
d. Invoice number 6604, September 28, 2007, to S & A Caribbean Market.

Section 2(t) of FIFRA, 7 U.S.C. § 136(u), defines the term “pest” as “(1) any insect,
rodent, nematode, fungus, weed, or (2) any other form of terrestrial or aquatic plant or
animal life or virus, bacteria, or other microorganism (except viruses, bacteria, or other
micro-organisms on or in living man or other living animals) which the Administrator
declares to be a pest under section 25(¢)(1).”

Section 2(u) of FIFRA, 7 U.S.C. § 136(u), defines the term “pesticide” as, among other
things, “any substance or mixture of substances intended for preventing, destroying,
repelling, or mitigating any pest.”

Section 2(mm) of FIFRA, 7 U.S.C. § 136(mm), defines the term “antimicrobial

United Global Trading, Inc. 3
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17.

18.

19.

20.

21.

22.

pesticide” to include “a pesticide that . . . is intended to . . . disinfect, sanitize, reduce, or
mitigate growth or development of microbiological organisms.”

Royalty Black Disinfectant is an “antimicrobial pesticide” as that term is defined in
Section 2(mm) of FIFRA, 7 U.S.C. § 136(mm).

As of the date of the inspections described in paragraphs 7 and 11, Royalty Black
Disinfectant was not registered as a pesticide with the EPA pursuant to Section 3 of
FIFRA, 7 U.S.C. § 136a.

During the inspection described in paragraph 11, Respondent’s owner conﬁrmed that
Respondent had imported the Royalty Black Disinfectant from Shahadat Ramiakhan
Company, located in Navet Village, Rio Claro, Trinidad & Tobago.

Respondent did not file a Notice of Arrival of Pesticides and Devices (EPA Form 3540-1)
(“Notice of Arrival”) with the EPA Administrator prior to the arrival in the United States
of the Royalty Black Disinfectant shipment described in paragraph 18.

Alleged Violations

COUNTS 1-4:
DISTRIBUTION OR SALE OF AN UNREGISTERED PESTICIDE

Complainant incorporates the provisions set forth in paragraphs 1 through 19 by
reference.

Under Section 12(a)(1)(A) of FIFRA, 7 U.S.C. § 136j(a)(1)(A), it is unlawful for any
person to distribute or sell to any person any pesticide that is not registered under
Section 3 of FIFRA, 7 U.S.C. § 136a.

The phrase “to distribute or sell” as defined by Section 2(gg) of FIFRA, 7 U.S.C.

§ 136(gg), means “to distribute, sell, offer for sale, hold for distribution, hold for sale,

hold for shipment, ship, deliver for shipment, release for shipment, or receive and (having

United Global Trading, Inc. 4
Docket No. FIFRA-04-2011-3020



23.

24.

25.

26.

27.

28.

29.

30.

so received) deliver or offer to deliver.”

Respondent distributed or sold Royalty Black Disinfectant, a pesticide that is not
registered under Section 3 of FIFRA, 7 U.S.C. § 136a, on at least four occasions.
Respondent violated Section 12(a)(1)(A) of FIF RA, 7 U.S.C. § 136j(a)(1)}(A) and
therefore is subject to the assessment of civil penalties under Section 14 of FIFRA,
7U.S.C. § 136l.

COUNTS 5-8:
DISTRIBUTION OR SALE OF A MISBRANDED PESTICIDE

Complainant incorporates the provisions set forth in paragraphs 1 through 19 by
reference.

Under Section 2(q)(1)(E) of FIFRA, 7 U.S.C. § 136(q)(1)(E), a pesticide is misbranded if
any word, statement, or other informétion required by or under authority of FIFRA does
not appear on the label or is not prominently placed thereon.

Under Section 2(q)(1)(D) of FIFRA, 7 U.S.C. § 136(q)(1)(D), a pesticide is misbranded if
its label does not bear the registration number assigned by EPA to each establishment in
which it was produced.

Under Section 2(q)(1)(F) of FIFRA, 7 U.S.C. § 136(q)}(1)(F), a pesticide is misbranded if
its label does not include directions for use which are necessary for effectuating FIFRA’s
purposes.

Under Section 2(q)(2)(A) of FIFRA, 7 U.S.C. § 136(q)(2)(A), a pesticide is misbranded if
its label does not include the required ingredient statement.

As set forth in paragraph 9, the label on the Royalty Black Disinfectant distributed and
sold by Respondent omitted information required under FIFRA, including the product

registration number, the producing establishment number, an ingredient statement, and

United Global Trading, Inc. )
Docket No. FIFRA-04-2011-3020



instructions for use; thus, the Royalty Black Disinfectant was “misbranded™ as that term
is defined at Section 2(q) of FIFRA, 7 U.S.C. § 136(q)(2)(A).

31. Under Section 12(a)(1)(E) of FIFRA, 7 U.S.C. § 136j(a)(1)(E), it is a violation for any
person in any state to distribute or sell to any person a misbranded pesticide.

32. Respondent distributed or sold a misbranded pesticide in violation of Section 12(a)(1)(E)
of FIFRA, 7 U.S.C. § 136j(a)(1)(E), on at least four occasions and is therefore subject to
the assessment of civil penalties under Section 14 of FIFRA, 7 U.S.C. § 136/

COUNT 9:
FAILURE TO FILE A NOTICE OF ARRIVAL OF PESTICIDES AND DEVICES

33.  Complainant incorporates the provisions set forth in paragraphs 1 through 19 by
reference.

34. The impoi'tation of pesticides into the United State