
L\TlTD STATES E:\VIRO'\ PROTECT[():\ AGE.'\CY 
BEFORE THE AD:\fi:\JSTRATOR 

In the I\Iatter of 

PUERTO HICO AQCEDCCT A:\D 
SEWER At IORITY, 

Ponce Regional \Vastewater Treatment Plant 

Respondent 

) 

) 
) 

) 
) Docket :\o. C\\A-02-200S-3451 
) 

) 

) 

PREHEAHI.'\C OHDER 

As you bzne been previously notified. I am designated to preside O\er this proceeding. 
ibis proceeding \\ill be governed b; the Consolidated Rules of Practice Gon~rning 
Administrative Assessment of Civil Penalties and the Re\ocation or Suspension of Permits. 40 
C.l·.R. 1 .1 ct ~~' ('"Rules of Practice''). The parties arc ad\ iscd tc1 bmiliarize thcmsch cs 
\\ ith the applicable statute(s) and the Rules uf PrCJctic~_'. 

Agency policy strongly supports settlement ~md the prncedures regarding documenting 
settlements are set forth in Section 22.lR ofthe Rules of Practice. 4() C.F.R. ~22.18. If 
settlement discussions in this proceeding hzne already been undertaken. the parties arc 
commended for taking the initiative to rcsoh c this matter informally and e;.;peditiously. Each 
party is reminded that pursuing this matter through a hearing and possible appeals will require 
the e;.;pcnditurc of signi f!cant amuunts of time and financial resources. The parties should also 
realistically consider the risk of not pr-e\ ailing in the proceeding despite such expenditures. !\ 

settlement allows the parties to cuntrol the outcome of the case, whereas a judicial decision takes 
such control away. With such thoughts in mind the parties arc directed to engage in a sdtkmcnt 
conference on or before February 15, 2008, and attempt to reach an amicable resolution of this 
matter. The Complainant shall file a status report regarding settlement un or before February 
22, 2008. If the case is settled, the Ccmsent Agreement and Final Order signed by the parties 
should be filed no later than \Jan:h 14, 2008, \\ith a copy ::;ent to the undersigned. 

Should a Consent Agreement not be finalized on or before the latter elate, the panics must 
prepare for hearing and shall strictly comply \\ ith the pre hearing requirements of this Order. 

This Order is issued pursuant to Section 22.19(a) of the Rules. :\ccordingly, it is directed 
that the follcnving preheC~ring exchange take place bct\\cen the parties: 

1. Pursucmt to Section 22.1 C)(Cl) of the Rules, each party shall file \\ith the Regional 



1. Pursuant to Section 22.19(a) of the Rules, each party shall file with the Regional 
Hearing Clerk and shall serve on the opposing party and on the Presiding Judge: 

(A) the names of the expert and other v.;itnesses intended to be called at hearing, 
identifying each as a fact witness or an expert witness, \Vith a brief narrative summary of their 
expected testimony, or a statement that no witnesses \Vill be called; 

(B) copies of all documents and exhibits intended to be introduced into evidence. 
Included among the documents produced shall be a curriculum vita or resume for each identified 
expert witness. The documents and exhibits shall be identified as "Complainant's" or 
"Respondent's'' exhibit, as appropriate, and numbered with Arabic numerals (e.g., Complainant's 
Ex. 1 ); and 

(C) a statement as to its vievvs as to the appropriate place of hearing and estimate 
the time needed to present its direct case. See Sections 22.21 (d) and 22.19( d) of the Rules. Also 
state if tnmslation services are necessary in regard to the testimony of any anticipated 
vvitness(es), and, if so, state the language to be translated. 

2. In addition, the Complainant shall submit the follmving as part of its Initial Prehearing 
Exchange: 

(A) a copy of Respondent's NPDES permit, or portions thereof relevant to the 
Complaint, referenced Paragraphs 20 through 25 of the Complaint; 

(B) a copy of all documents in support of the allegations in Paragraph 
26 of the Complaint, including: (i) Respondent's reports and/or notifications dated April 2, 2007, 
April 3, 2007, April 4, 2007 and April 13,2007, (ii) a st,atement as to \Vhcther the dates ''l'v1ay 30" 
and "May 31, 2007" in Paragraph 26 and 26(a) of the Complaint are errors which should read 
'·March 30" and "March 31, 2007" respectively, and (iii) any documentation that Puerto Rico 
Aqueduct and Sewer Authority ("PRASA'') reported through telephone that the Ponce Regional 
Wastewater Treatment Plant ("R\VWTP") discharged through an unauthorized outfall on March 
30, 2007, as referenced in Paragraph 26(a) ofthe Complaint; 

(C) a copy of any documents in support of Paragraph 28 of the Complaint, 
including Respondent's April 9, 2007 answer to EPA's Information Request Letter dated April 4, 
2007; 

(D) a copy of any documents in support of Paragraph 29 of the Complaint, 
including the written notification dated April 13, 2007; 

(E) a copy of any report(s) of the April 11, 2007 Reconnaissance Inspection 
referenced in Paragraph 30 of the Complaint, and a copy of any maps, drmvings, diagrams, 
photographs, videos, and/or field notes created or taken by an EPA representative during the 
inspection; 

(F) a copy of any documents il1 support of the allegation in Paragraphs 29 and 



30.b ofthe Complaint that the event caused the discharge of raw sewage into the Carribean Sea; 

(G) a copy of the April 17, 2007 "amended" response to the Information Request 
Letter, referenced in Paragraph 31 of the Complaint; 

(H) a copy of any documentation of the telephone conversation with Respondent's 
representatives on April 18, 2007 as referenced in Paragraph 32 of the Complaint; 

(1) a copy ofthe Compliance Order referenced in Paragraph 33 of the Complaint; 

(J) a copy ofPRA.SA's notifications referenced in the Paragraphs 35(a), (b), (c), 
(d) and (e) of the Complaint; 

(K) a copy of the letter elated June 4, 2007, referenced in Paragraph 36 of the 
Complaint; 

(L) a copy of any EPA policy or guidance document upon which Complainant has 
relied upon, or intends to rely upon, in consideration of a proposed penalty; and 

(M) a statement regarding whether the Papenvork Reduction Act of 1980 (PRA .. ), 
44 U.S.C. § 3501 et seq., applies to this proceeding, vvhether there is a current Office of 
Management and Budget control number involved herein and whether the provisions of Section 
3 512 of the PRA are applicable in this case. 

3. The Respondent shall also submit the following as part of its Prehearing 
Exchange: 

(A) a copy of any notes, maps, diagrams, photographs or documents in support of 
Respondent's position as to the event on April9, 2007, referenced in Paragraph 10 ofthe 
Answer, and in support of Respondent's assertions in Paragraph 11 of the Answer; 

(B) a copy of any documents in support of Respondent" s assertion in response to 
Paragraph 3 5 of the Complaint; 

(C) a copy of any documents in support of AfTirmative Defenses 5 and 6; and 

(D) if Respondent takes the position that proposed penalty should be reduced or 
eliminated on any grounds, such as the remaining "Affirmative Defenses" or "inability to pay," 
provide a copy of any and all documents it intends to reply upon in support of such position. 

4. Complainant shall submit as part of its Rebuttal Prehearing Exchange a statement 
and/or any documents in response to Respondent's Prehearing Exchange 
submittals as to provisions 3(A) through 3(D) above. 



The prchcaring C\:changes called for abo\e shall be tiled in seriatim 1un. 

pursuant to the follo\ving schedule: 

arch 1-1, 2008 

April 4, 2008 

Complainant's Initial Prchcaring 

Respondent':; Prchemi ng 
and/or rebuttal evidence 

. including any direct 

Apr-il 18, 2008 Complainant's Rebuttal Prchcaring Exchange 

Section 22,1 9( of the Rules of Practice provides that. except in accordance \Vith Section 
any document not included in the prehearing exchange shall not he admitted into 

evidence. and any \vitness whose name and testimony summary arc not included in the 
prehcaring exchange :o;hall not allcl\\ed to testify. Therefort.:, each party should thoughtfully 
prepare its prchearing e;.;change. supplenK~nts to prchcaring exchange shall be ftlccl \\ith an 
accompanying motion to supplement the prehearing exchange. 

The Complaint herein gave the Respondent notice and opportunity for a hearing. in 
accordance with Section 554 of the Administrati\c Procedure 1\ct (AP 5 U.S.C. ~ 554. ln 
their AnS\\er to the Complaint. the l.Zespondents requested such a bearing. In this regard, Section 
554(c ofthc APA sets out tklt a hearing be conducted under ion 556 of the A 

"56( d) provides that a party 1s to its case or oral or 
documentan . to submit rebuttal evidence. and to conduct such cross-examination as 
may be required for a full and true disclosure oC the Thus, the Respondent the right to 
defend against the Complainant's charges b;' \\ ay of direct evidence, rebuttal evicknce or through 
cross-cxammat1on ol Complainant's \vitness. IZcspln1clenls Jre entitl to elect any or all 
three means to pursue its defenses. If the Respondents intend to elect only to cross-
e;.;amination of Complainant's witnesses and to forgo the presentaticm of direct and rebuttal 
evidence, the Respondent shall sen c a statement to that effect on or before the for filing its 
prehcdring exchange. The Respondent is hereby notified that failure to either comply 
with the pn:hearirig exchange requirements set forth herein or to state that it is electing 
only to conduct uoss-cxamination of the Complainant's witnesses, can result in the entf} of 
a default judgment against it. The Complainant is notified that its failure to file its prchearing 
e;.;change in a timely manner can result in a dismissal of the case with prejudice. THE :\IERE 
J>E'\DENCY OF SETTLE:\IENT '\EGOTJATIO.\S OREVE.'\ THE EXlSTE'\CE OF A 
SETTLE\lE:\T IN PRI'\ClPLE DOES '\OT COI\'STITFIT A BASlS FOR FAHJ'\G TO 
STRICTLY COMPLY \VITH THE PREHEARL\G EXCHA!\GE REQLIRE\IEI\'TS. 
0:\L'i THE FlUNG WITH THE HE\Ril\G CLERK OF A. FULLY EXECUTED 
CONSE!\T AGH.EE:\H:.\T AND FINAL OHDER, OR ON AN ORDER OF THE .JCDGE, 
EXCTSES \ONC0:\1PLIA!\CE WITH FILING DEADLii\ES. parties are advised 
'\OTto include, attach or refer to any terms of settlement offers or in anv 
document submitted to the Presiding .Judge, and no copil's Consent Agreements and 
Final Orders shall be submitted, or attached to any document submitted, to the Presiding 
Judge except those that arc fully executed and filed with t Clerk. 



Prehearing exchange information required by this Order to sent to the Presiding Judge. 
as well as any other further pleadings, if sent bv maiL shall he addressed as follows 

The Honorable Susan L. Biro. 
Chief .\dministrativc Law Judge 
Off!cc oL\dministrativc Ln>v .ludgcs 
U.S Em ironmcntal Protection Agency 
\1ail Code 1900L 
1200 Pennsylvania Avcnuc.l\.\V. 
V/ashington. D.C. 20460 

Hand-deli\crcd packages transported by Federall::xpress or any delivery service which x­
rays their packages as part of their routine security procedures. may be delivered directly to the 
Offices of the Administrative LmY Judges at 1099 1 Street, N.\V., Suite 350, Washington. D.C. 
2000.5. 

Telephone contact may be made with my legal assistant. \Llria \Vhiting-Beale at ~02) 

5(14-6259 or my stafT attorney. Lisa Knight. Esquire Clt (202) 564-6291. The IZicsimilc number is 
(202) 565-0044. 

If any party wishes to receive, b; e-mail or by facsimi an expediTed co cupy of 
decisions and substantive orders issued in this proceeding, this party shall submit a request for 
expedited courtesy cupies by letter addressed to \!aria biting-Beak. Legal Assistant. 
Office of Administrative Law Judges. U.S Fmironmental Protection Agency. i\!ail Code 1900 
L. 1200 Pennsylvania Avenue.?\. W. Washington. D.C. 2046C). The letter shall include the case 
docket number, the e-mail address or facsimile number to which the copies are to be sent. and a 
statement as to whether the party requests: ( expedited courtesy cc1pies of the initial decision 
and/or any orders on motion f(n accelerated decision or dismissal, or (B) expedited courtesy 
copies of all decisions and substantive orders. The undersigned's office will endemor to comply 
with such requests, but does not guarantee the party's receipt of expedited courtesy copies. 

Prior to filing any motion, the moving party is directed to contact the other party or 
parties to determine whether the other party has any objection to the granting of the rel" sought 
in the motion. The motion shall then state the position of the other party or parties. The mere 
consent of the other parties to the relief sought docs not assure that the motion will be granted 
and no reliance should be placed on the granting of an unopposed motion. Furthermore, all 
motions must be submitted in sufficient time to permit the filing of a response by the other party 
and/or the issuance of a ruling on the motion before any relevant deadline set by this or any 
subsequent order. Sections 22.16(b) and .7(c) ofthe Rules of Practice. 40 C.F. R. §§ 22.16(b) 
and 22.7(c). allow a fifteen-day response period for motions vvith an additional fi\e days added 
thereto if the pleading is served hy mail. :V1otions not filed in a timely manner may not be 
considered. 

Furthermore, upon the filing of a motion, a response to a motion. or a reply to a motion. a 
party may submit a written request for an oral argument on the motion, pursuant to 40 C.F.R. ~ 



22.16( d). Included in the request for oral argument shall be a statement as to the proposed 
appropriate location(s) for the argument to take place. The Office of Administrative Law Judges 
recently acquired access to the state ofthe art videoconferencing capabilities. and strongly 
encourages the parties to consider utilizing such technology for oral arguments on motions so as 
to minimize the expenditure of time and monetary resources in connection with such arguments. 
A request for oral argument may be granted, in the undersigned's discretion, where further 
clarification and elaboration of arguments would be of assistance in ruling on the motion. 

If either party intends to file any dispositive motion regarding liability, such as a motion 
for accelerated decision or motion to dismiss under 40 C.F.R. § 22.20 (a), it shall be filed within 
thirty days after the due date for Complainant's Rebuttal Prehearing Exchange. 

Dated: January 30, 2007 
Washington, D.C. 

Susan L. Biro 
Chief Administrative Law Judge 



lll_tbc \imtc_r:__~_Lf_L_L([_t\l Rt~Q "\cmc;_<l_t_!_c;_LQ_tld Scy,cr ,\uthor_it_y. Puncc Rc:L'innal \\'aste\\ater 

_: __ ~_o_:-_c:_:_:_:::_:--'-''--'--'-=--'-'-"· Rc s p (l ncknt 
Dod:d :'\n C\\'j\-02-..:'008-.' 

Cl:Rl!FIC:\TF Of SLRV!CE 

J ccrti that the foregoing Prehearing Order. dz-tted Janu:tty J(J, 2008, \\aS sent 

in the follcming nwnnL'r lo the addressees listed below: 

Dated: January 30. 2008 

Original And One Copy By Pouch \1ail Tu: 

Karen.\ 1aplcs 
1\c.·gional Hearing Clerk 
l'.S.LPt\ 
:2CJO Brl1~td\\ay. Floor 
:\e\\ '{ork. 10007-]8(,() 

Ctrolin~l Jordan CJarcia. Esquire 
Ullicc oC Rcgiun~Jl Counsel 

l .S. LPA 

Caribbean Fteld Division 

1492 Puncc Leon :\venue, Suite 417 

S:m Juan, PR 00907-4127 

Jorge \ L.1rrero- i\ an·acz, Lsq uirc 
PI\AS1\ 
p 0. BllX 7066 
Santurce. PR 00916 

I .ega! Starr Assistant 


