
In the Matter of: 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

SOUTHEASTERN NEW ENGLAND 
SHIPBUILDING CORPORATION, 

) 

) 
) 
) Docket No. CAA-08-2008-001 G 
) 

Respondent. ) 

PREHEARING ORDER 

As you have been previously notified, I am designated to preside over this proceeding. 
This proceeding will be governed by the Corisolidated Rules of Practice Governing 
Administrati ve Assessment of Civil Penalties and the Revocation or Suspension of Permits, 40 
C.F.R. §22.1 et seq. , ("Rules of Practice"). The parties arc advised to fam iliari ze themselves 
with the applicable statute(s) and the Rules of Practice. 

Agency policy strongly supports settlement and the procedures regarding documenting 
settlements are set fo rth in Section 22. 18 of the Rules of Practice, 40 C.f.R. §22. 18. The record 
reflects that the parties have engaged in settlement discussions as part of an alternative dispute 
resolution process and, while those discussions to date have not been fruitful , the parties are 
nevertheless commended for taking the initiative to attempt to resolve this matter informally and 
expeditiously. Each party is reminded that pursuing th is matter through a heari ng and, possible 
appeals will require the expendi ture of significant amounts of time and fi nancial resources. The 
parties should also realisti call y consider the risk of not prevai ling in the proceeding despite such 
expenditures. A settlement allows the parties to control the outcome of the case, whereas a 
judicial decision takes such control away. With such thoughts in mind the parties are directed to 
engage in a settlement conference on or before July 24, 2009, and attempt to reach an amicable 
resolution of this matter. The Complainant shall file a status report regarding settlement on or 
before July 30, 2009. lf the case is settled, the Consent Agreement and Final Order signed by the 
parties should be filed no later than August 14, 2009, with a copy sent to the undersigned. 

Should a Consent Agreement not be finalized on or before the latter date, the parties must 
prepare fo r hearing and shall strictly comply wi th the prehem:ing requirements of this Order. 

This Order is issued pursuant to Section 22, 19(a) of the Rules. Accordingly, it is di rected 
that the foll owing prehearing exchange take place between the parties: 



I. Pursuant to Section "22.19(a) o f the Rules, each party shall fil e with the Regional 
Hearing Clerk and shall serve on the opposing party and on the Presiding Judge: 

(A) the names o f the expert and other witnesses intended to be callccl at heating, 
iclenti fying each as a fact witness or an expert witness, wi th a brief narrative· summary of thei r 
expected testimony, or a statement that no wi tnesses will be called; 

' 
(I3) copies of al l documen ts and exhibits intended to be introduced into evidence, 

including a curricu lum vi ta o r resume for each identified expert wi tness; documents and exh ibit s 
shall be idcntified .as Complainant's or Respondent's exh ibit, as appropriate, and numbered 
seri al ly with Arabic numera ls(~, CX 1 o r RX 1); any document no t in Engl ish or wi th relevant 
parts not in Engli sh shall be submitted along.with a cert!fled English translation,; and 

(C) a statement of its v iew as to the appropriate place of hearing and an estimate 
ofthe time needed to present its direct case (see Sections 22.2 l(d) and 22.19(d) of the Rules); 
also state if translation services are necessary in regard to the testimony of any antic ipated 
witncss(es), and , if so, state the language to be translated. 

2. In additi on, the Complainant shal l include the following as part of its lnitial Prehearing 
Exchange: 

· (A) a copy of any report(s) of the inspection referenced in Paragraphs G and 17 o f 
the Complaint, along with any photographs (color), videos, site maps, d iagrams, illustrations, 
and/o r fi eld notes taken or created by inspector(s) during the inspection, which are re levant to 
allegations in the Complaint ; 

(B) a copy of any documents in support o f the allegations in Paragraphs 4, 10, 14, 
15, 21, 24, 26 and 29 of the Complaint; 

(C) a narrative s tatement rcspotiding to the allegati ons in paragraph 1 of the 
A nswer that the named Respondent "no longer ex is ts;" 

(D) a narrative sta tement explaining in detai l the cal culation of the proposed 
penalty for each count, add ressing each factor li sted in Secti on 11 3(e) of the Clean Air Act, and a 
copy o f any documents in support; and 

(E) a s tatement regarding whether the Paperwork Reduction J\ct of 1980 (PRA) , 
44 U.S.C. §350 I et seg., app lies to th is proceeding, whether there is a current Office o f 

· Management and Budget control number involved herein and whether the provisions of Section 
3512 of the PRJ\ arc app li cable in this case. 



3. In addition, the Respondent shall include the foll owing as part of its Prehcaring 
Exchange: 

(A) a narrati ve statement explain ing in detai l the lega l and/or factual basis for its 
den ial of the al legations made in the Answer, , 1,14, 10, 14, 15, 18, 21, 24 and a copy of any 
documents in suppq1t of the truth of said denials; 

(8) documents supporting the truth of the allegations made in paragraph 1 of the 
Answer as to the named Respondent corporation no longer existing, the purchase of the same by 
RSRI Acquisition, LLC, and tl1e name change to Senesco Marine, LLC. 

(C) state the date when the painting of barges and boats at the facility by the 
named Respondent began; 

(D) provide a narrative explanation for the assertions in the Answer denying that 
the facility was a "major source" prior to 2004 and provide al l documents supporting this denial; 

(E) in response to the allegations made in paragraph 21 of the Answer, state 
which, if any, coatings listed on Table 2 to Subpart II of 40 C.F.R. Part 63 were used at the 
facili ty in each year from 2001 through 2005, and a narrative explanation for the denial in the 
Answer of the al legation that use of such coatings resulted in emission of VOHAP's above the 
allowable limits, providing documents in support of such denial; 

(F) a natTative statement explaining in detail the factual and/or legal bases for the 
f irst Affirmative Defense set fo1th in the Answer, with a copy of any documents in support 
thereof; 

(G) a narrati ve statement explaining in detai l the factual and/or legal bases for the 
·Second A fiirmativc Defense set forth in the Answer, with a copy _of any documents in support 
thereof; 

(H) if Respondent takes the position that it is unable to pay the proposed penalty, 
a copy o f any and all documents it intends to rely upon in support of such position; and 

(I) i f Respondent takes the position that a penally should be reduced or el iminated 
on any other grounds, a copy of" any and alI documents it intends to rely upon in support of such 
position. 

4. Complainant shall submit as part of its Rebuttal Prchcaring Exchange a statement 
and/or any documents in response to Respondent's Prehearing Exchange submitta ls as to 
provisions 3(A) through 3(D) above. 



The prehearing exchanges called for above shall be fil ed pursuan t to the following 
schedule: 

August 14, 2009 

September 4, 2009 

September 18, 2009 

Complainant's Initial Prehea r1ng Exchange 

Respondent's Initial Prehearing Exchange, includ ing any 
rebuttal 

Complainant's Rebuttal Prchcaring Exchange 

Section 22. 19(a) of the Rules of Practice provides that, except in accordance with Section 
22.22(a), any document not included in the prchearing exchange shall not b~ admitted into 
evidence, and any wi tness vvhose name and testimony summary are not included in the 
prehearing exchange shall not be allowed to testify. Therefore, each party should thoughtfully. 
prepare its prchearing exchange. Any supplements to prehearing exchanges shall be fil ed with an 
accompanying mot ion to supplement the prehearing exchange. 

T he Complaint herein gave the Respondent notice and opportunity for a hearing, in 
accordance with Section 554 of the Administrative Procedure Act (APA), 5 U.S .C. § 554. In its 
Answer to the Complai nt, the Respondent requested such a hearing. In this regard, Section 
554(c)(2) ofthe APA sets out that a heari ng be conducted under Section 556 of the APA. 
Secti on 556(d) provides that a party is entitled to present its case or de fense by oral or 
documentary ev idence, to submit rebuttal evidence, and to conduct such cross-examinati on as 
may be required for a f·ull and true di sclosure of the facts. Thus, the Respondent has the right to 
defend itself against the Complainant's charges by way o f direct evidence, rebuttal evidence or 
through cross-examination o[ the Complainant's witnesses. Respondent is entitled to elect any or 
all three means to pursue its defenses. If the Respondent intends to elect on ly to conduct cross
examination of Complainant's wi tnesses and to forgo the presentation o f direct and/or rebutta l 
evidence, the Hcspondent shall serve a statemen t to that cfTcct on or before the date for filing its 
prchearing excha nge. The Respondent is her eby notified that its failure to either comply 
with the prehcaring excha n ge r equirem ents set forth herein or to sta te that it is electing 
only to conduct cross-examination of the Complainant's witnesses, can r esult in the entry of 
a default judgment against it. The Complainant is noti fi ed that its fa il ure to fi le its prchearing 
exchange in a timely manner can result in a di smissal or the case with prejudice. THE MERE 
PENDENCY OF SETTLEMENT NEGOTIATIONS OR EVEN TilE EXISTENCE OF A 
SETTLEMENT TN PIUNClPLE DOES NOT C ONSTITUTE A BASTS FO R FAILING TO 
STRICTLY COMPLY vVJTH THE PR EHEARI NG EXCTTANGI~ REQUIR EMENTS. 
O NLY THE FILING WITH THE HEARING CLERK O F A I(ULLY EXECUTED 
CONSI1:NT AGREEMENT AND F INAL ORDER OR AN ORDER OF THE J UDG!i:, 
EXCUSES N ONCOMPLIANCE WITH FILING DEADLINES . The parties arc advised 
not to include, attach or i·cfer to any terms of settlement offers or a greements in any 
document submitted to the !'residing Judge, and no copies of Consent Agreements and 
Final Orders shall be submitted, or attached to any document submitted , to the }' r es iding 
Judge except those that arc full y executed and l'iled with the Regional Hearing Clerk 



Prchearing exchange information required by this Order to be sent to the Presiding Judge, 
as well as any other further pleadings, i r sent bv mail , shall · be addressed as follows: 

The Honorable Susan L. Biro, Chief Administrative Law Judge 
Office of Administrati ve Law Judges 
U.S. Envi ronmental Protection Agency 
Mail Code I 900L 
1200 Pennsylvonia Ave. N.W. 
Washington, D.C. 2.0460 

. lland-del ivcred packages transported by Federal Express or another del ivery service 
which x-rays their packages as part of their routine security procedures, may be delivered di rectly 
to the Offices of the Administrative Law Judges at 1099 14th Street, N.W., Suite 350, 
Washington, D.C. 20005. 

Telephone contact may be made with my legal assistant, Maria Whiting-Bcale at (202) 
564-6259 or my staff attorney, Lisa Knight, Esqui re at (202) 564-6291. The facsim ile number is 
(202) 56~-0044. 

If any party wishes to receive, by e-mail or by facsimile, an expedited courtesy copy of 
decisions and substantive orders issued in this proceeding, the party sha ll submit a request for 
expedited courtesy copies by letter addressed to Maria Whiting-Beale, Legal Staff Assistant, 
Office of Administrati ve Law Judges, U.S. Envi ronmental Protection Agency, Mail Code 1900L, 
1200 Pennsylvania Ave. N.W., Washington, D.C. 20460. The letter shall include the case 
docket number, the e-mai l address or facsimi le number to which the copies arc to be sent, and a 
statement as to whether the party requests: (/\)expedited courtesy copies of the initia l decision 
and/or any orders on motion for accelerated decision or dismissal, or (8) expedited courtesy 
copies of all decisions and substantive orders. The undersigned's office wil l endeavor to comply 
with such requests, but does not guarantee the party's receipt of expedited courtesy copies. 

. Prior to fi ling any motion, the moving party is directed to con tact the other party or 
parties to dctem1ine whether the other party has any objection to the granting of the relief sought 
in the motion. The motion shall then state the position of the other party or parties. The mere 
consent of the other parties to the rel ief sought does not assure that the motion will be granted 
and no reliance should be placed on the granting of an unopposed motion. rurth~rmorc, al l 
mot ions which do not state that the other party has no objection to the relief sought must be 
submit.ted in sufficient time to permi t the filing of a response by that party and the issuance of a 
ruljng on the motion, before any relevant dead line set by this or any subsequent order. Sections 
22.16(b) and 22.7( c) of the Rules of Practice, 40 C.F.R. §§22. 16(b) and 22. 7(c), allow a fi fleen
day response period for motions with an additional five days added thereto if the pleading is 
served by mail. Motions or responses not filed in a timely manner may not be considered. 

The Office of Administrative Law Judges has access to videoconfcrencing facilities, 
which facil itate oral arguments on motions. Upon the filing of a motion, a response to a motion, 
or a reply to a mot ion, any party may submit a writt en request fo r an oral argument on the 



6 

motion, pursuant to 40 C.F.R. § 22.16(d). Such request shall state whether videoconferencing is 
desired and whether the opposing party or parties object(s) to such o1:al argument. Such request 
may be granted, in the undersigned's discretion, where further clarification and elaboration of 
arguments would be of assistance in ruling on the motion. 

If either party intends to file any disposi ti ve motion regarding liability, such as a motion 
for accelerated decision or motion to dismiss under 40 C.F.R. § 22.20(a), it shall be (ilcd within 
thirty days after the due date for Rebuttal Prehearing Exchanges. · 

Dated: July 9, 2009 
Washington, D.C .. 

Chief · dministrativc Law Judge 



Jn the Matter of Southeastern New England Shipbui lding Corporation. Respondent 
Docket No.CAA-01 -2008-0104 

CERTIFICATE OF SERVICE 

I certif-y that the foregoing Prehcaring Order, dated Ju ly 9, 2009, was sent this day in the 
fo llowing manner to the addressees listed below. 

Dated: Jul y 9, 2009 

Ori ginal And One Copy By Pouch Mai l To: 

Wanda I. Santiago 
Regional Hearing Clerk 
U.S. EPA 

One Congress Street, Suite 11 00 
Boston, MA 02114-2023 

Copy By Pouch Mai l To: 

Thomas T. Olivier, Esquire 
Enforcement Counsel (SES) 
U.S. EPA 
One Congress Street, Suite 1100 
Boston·, MA 02 11 4 -2023 

Copy By Regular Mail To: 

Laura K. McAfee, Esquire 
Beveridge & Diamond 
201 North Charles Street, Suite 22 10 
Baltimore, MD 2120 l 

~· vf<.._.:~- ---- ~Le 
Maria Whiti · B~ale 

__.,.. 

Staff Assistant 


