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1. BACKGROUND

This Background Section constitutes a brief overview of the Big John's Salvage — Hoult
- Road Superfund Site ("BJ S Site") solely for context and is not intended to be a comprehensive
description of the case history. |
A Tﬁe United States of America ("United States"), on behalf of the Admiﬂistrétor
~of tﬁe United States Environméntal Protection Agehcy ("EPA"), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended ("CERCLA"), 42 U.S.C. §§ 9606 and 9607.
B. The United States in it’s’complain} seeks:
1. Reimbursement of response costs incurred by the United States, togéthc.:'r
with accrued Interest, in c'onnection with the BJS Site locéted n
Fairmont, West Virg.inia;‘ and
2. Performance and ﬁmding of removal activities as set forth in the Acti,on
Mémdrandum by Defendants at the BJS Site consistent with the National
Contingeﬁcy Plan, 40 C.FR. Part 300 (as amended) ("NCP").
C. In accordance with the NCP and Seétion 121(f) of CERCLA, 42 U.S.C.
§ 9621(f), EPA coordinated ihvestigations and response action plaﬁning, and notified the State
of West Virginia ("State") of negotiations with Defendant and Intervenér—Defendants regarding
~ the implementation of the response actions at the BJS Site. EPA has provided the St;ate Qitﬁ an
opportunity to participate in such negotiations and be a party to this Consént Decree.
D. Defendant Exxon Mobil Corporation ('.’ExxonMobil") and Intervenor-
Defendants Vertellus Specialties Inc. ("Vertellus") and CBS Corporatioﬁ ("CBS™) ("Settling
Defendants™) ’that have entered into this Conseﬁt Decree do not admit any liability'to Piainti ffs

2
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arising out of the transactions or dccune;nces alleged in the complaint and Section I of the
Consent Decree, nor do they acknowledgé that the rélease or threatened release of hazardous
substances at or from the BIS Site constitutes an imminént or substantial endangerment to the
public health or welfare or the environment.

E. | The BJS Site, as further defined berein, is located along Hoult Road on .the east
side of the city of Fairmont, Marion County, West Virginia. The BJS Site includes property
historically used in the operation of a é_oal tar refining facility, and for salvage operations and .

- for waste disposal, and ’ihcludes land previoﬁsly and currently owned by several parties. Tothe -
, ¢ S : )
southeast of the BJS Site lics the Sharon Steel/Fairmont Coke Works Property, as further
defined herein. |

F. Reilly Tar and Chem}cal _Corporatibh ("Reilly") owned a pértion of the BIJS Site,
and operatéd a coal tar processing plant there ﬁ'ofn at least 1933 to 1973. Vertellus is a
successor-in-interest to Reiliy with resﬁect to the BJS Site. Reilly received ar;d processed prude
coal tar from outside sources.

G. I January 1973, Reilly sold its property to Big John Salvage, Inc. ("iBi g John
Salvage"), which operated a sa]vége ‘fécility at the BJS Site from approximately 1974 to 1984.
During iis operation, Big John Salizage acceptéd various scraﬁ and salvageable mi}terials, in

~addit.ion fo waste materials that contained hazardous and non-hazardous substances, including
g]ass cullet (crushed non-saleable fluorescent light bulbs), lead dust, oil containing mercury,
and drummed liquid wastes, and other wastes allegedly from the Westinghouse Electric
Corporation"s light buib manufacturing plant logated across the street from the BJS Site. CBS
isa successér-in-interest to Westinghouse with respect to the BJS Site. Big John Salvage filed

for bankruptcy under Chapter 11 in May 1984.
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i

H. Between 1920 and 1948 E.xxonMobil’s predecessor, Domestic Coke
Corporation, operated a facility that produced coke and coke products on the Sharon
Steel/F ainnon'; Coke Works Property. Sharon Steel Corpordtion acquired the production
facility and property in 1948 and continued to operate it until 1979. Both Doméstic Coke and
Sharon.Steel Corporation soid crude coal tar to Reilly. Domestic Coke, and then Sharon Steel
Corf)oration, owned a railroad right of way that traversed a portion of the edge of the uplands
portion of the BJS Site. |

L The BIS Site has been subject to environmental fegulatory interest since at least
the late 1930s when it had first been investigated by the State. Over the yeérs the State has had
concerns regarding liquid wastes containing tar being discharged into an oﬂsite‘tﬁbulary. The
State has continued to be involved with the BJS Site.

J. EPA conducted an assessment in August 1981 which included sampling of .
various media. This aésessment led EPA to initiate removal activities in July 1983. Since that
time and continﬁing to the present, EPA and potentially responsible parties ("PRPs") have
conducted various removal activities at the BIJS Site.

K. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed th_e BIJS

- Site on the National Priorities List ("NPL"), set forth at 40 C.F.R. Part 300, Appendix B, by
publication in the Federal Register on July 27, 2000, 65 Fed. Reg. 46096. |

L. (jn June 4, 2002, EPA serﬁ special notice letters to certain PRPs requgsting a
.me_eting to start negotiationé forr performance of the Remedial Investigation and Feasibility
Study ("Ri/FS"). Thé recipients of thé special notice letters declined EPA's request to perform
the RI/FS. EPA initiated a fund-lead Ri in 2005. The RI included both human health and

ecological risk assessments. The Final RI was completed in April 2009.
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M. EPA determined thaf a non-time critical removal action was a more appropriate
course of action for the BJS Site prompting EPA to conduct an Engineering Evaluation/Cost
-'Anelys_is ("EE/CA") as required by the NCP. On October 2, 2009, EPA published a nqtice of
the availability of the propdsed EE/CA and the supponing administrative record file in a major
local newspaper of general circulation. EPA provided an opportunity for wﬁtten and oral
comments from the public. EPA held a public meeting on the proposed EE/CA on October 22,
2009. A transcript of the public meeting is available to the public ds part of the adminietrative
record upon which .the Division Director of the Hazardous Site Cleanup Division, EPA Region
I11, based the selection of the response laction..

N. The decision by EPA on the responée action to be implemented at the BJS Site is
embodied in a fi nal Action Memorandum ("Acnon Memo") concurred upon by the State and
executed by EPA on September 30, 2010 (Appendix A). The Actlon Memo includes a
responsweness summary in which public comments _have been addressed. Based on currently ,A
available information, no materials to be managed in performance of the Work are listed
hazardous wastes under 40 CFR Part 261, Subpart D, including, but not limited to, K147 and
K148 wastes. Notwithstanding che foregoing, dotﬁing in this Consent Decree iimits EPA’s
authorities based upon development of new information.

0. The Sharon Steel/Feirmont Coke Works Property is included within the Sharon
Steel/Fairmont Coke Works Superfund Site ("FCW Site"). The FCW Site, adjacent to the BJS
Site, encompasses approximately 97 acres located along Hoult Road on the east side of the city
of Fairmont in West Virginia. EPA placed the FCW Site on the NPL on December 23,1996

(61 Fed. Reg. 67656). A tributary flows between the BJS Site and FCW Site and empties into

the Monongahela River. Facilities prev10usly on the BIS Site and FCW Site operated alongsnde
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- one another for almost fifty years and contributed significant amounts of hazardous substances,
pollutants or contaminants to the Monongahela River by way of the tributary. Comingled
wastes from the BJS Site and FCW Site which have come to be locafed in Unnamed Tributary
#l anda hnt spot area located within the Monongahela River will be addreésed in accordance
with the Action Memo.

P. - The FCW Site is being addressed_by‘ ExxonMobil under an Administrative Order

‘and Project XL Agreernent exécuted on or about May 24, 1999. Subsequent to the ongoing
response ac_tivity, EPA will issue a Record of Decision that will document the selected remedy
for tne vFCW Site.

| Q. Based on the inforrnation presently available to EPA, EPA believes that the -
Work will be properly and promptly conducted by Performing Defendant if conducted in

| accordance w1th the reqmrements of this Consent Decree ancl its appendlces ‘

R Solely for the purposes of Section 1 13(_]) of CERCLA,42US.C. § 96!3(]) the
-response activities set forth in the Action Memo and the Work to be performed by Performmg
Defendant shall constitute response activities taken or ordered by the President for which
judicial review shall be limited to the administrative record.

S. The Parties recognize that additional work may be rgquired under future EPA
decision documents. '

T. The Parties recognize, and the Court by entering this Consent Decree finds, that.
this Consent Decree has been negotiated by the Parties i‘n good faith and implementation of this
Consent Decree will expedite the cleanup of the BJS Site and will avoid prolonged and
cnmplicaten litigation between the Parﬁes, and that this Consent Decree is fair, reasonable, and -

in the public interest.
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\ NQW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

II. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This C;)un also has
personal jurisdiction over Settling Defendants. Solely for the purposes of this Consent Decree
aﬁd the un.derlying complaint, Settling.Defendants waive all objections and defenses that they
may have to jurisdiction of the Court or to venue in this District;_ Settling Defendants shall not
challenge the terms of this Consent Decree or this Court's jurisdiction' to enter and énforce this
Consent Decree.

IIl. PARTIES BOUND

2. This gonsent Decree applies to and is binding upon the United States, the State
of West Virginia, and upon Settling Defendants and their successors and assigns. Any change
in ownershii) or cbrporate status of a Settling Defendént, including, but ndt linﬁted to; aﬁy

_transfer of as;sets or real or personal property, shall in no way alter such Settling Defendant's °
responsibilities under this Consent Decree.

3. Performing Defendant shaill provide a copy of this Consent Decree to ez;ch
contractor hired to perform the Work (as defined below) required by this Consent Decree and to
éach berson representing any Settling Defendant with respect to the BIS Site or the Work an.d

~ shall condition all éontracts entered into hereunder upon performance vof the Work in
conformity with the terms of this Consent Decree. Performing Defendant or its contréctors
shall provide written ﬁotice of the Consent Decree to all subcontractéfs hired to perform any
portion of the Work reQUired by this Consent Decree. Performing Defendant shall nonetheless
be responsible for ensuring that its contract;)rs and subcontractors berform the Work
contemplgted herein in accordance with this Consent Decree. With regard to the activities
7 | |
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undertaken pursuant to this Consent Decree, each contractor and subcontractor shall be deemed
to be in a contractual relationship with Performing Defendant within the meaning of Section
107(b)(3) of CERCLA, 42 US.C. § 9607(b)(3).

IV. DEFINITIONS

4.~ Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA 6r in regulations promulgated under CERCLA shall have the
ineaning assigned io them in CERCLA or in such regulations. Whenever teﬁns listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereundér,
the following deﬁnitioﬁs shall apply: |
| "Action Memorahdum" or "Action Memo" shall mean the EPA Action Memorandum
relaﬁng to the BJS Site signed on September 30, 2010 by the Division Director of the
Hazardous Site C leanﬁp Division, EPA Region III, and all attachments thereto. The Action
Memorandum is attached as Appendix A. | |

"Big John’s Salvage — Hoult Road Superfund Site” or "BJS Site" shall mean the
property located along Hoult Road on the east side of the city of Fairmont, Marion County,
West Virginia historically used in the operation of a coal tar reﬁniﬁg facility. and for se;lvage-
operations and wasté disl;osa] by Big John Salvage, and surrounding areas where contamination

- from such operations has come to be locatéd, including the Unnamed Tributary #1 and

Sﬁrrbunding Area, Unnamed Tributary #2, the Monongahela River hot spot area and
groundwater affected by the release df Waste Material from.the BJS Site (as depicted generally
on Appendix B). |

"CERCLA" shall mean the Compreheﬁsive Environmental Response, Compensation,

and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, e seq.
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"Consent Decree" shall mean this Decree and all appendices attachéd herefo (listgd in
Se;:tion XXVI). In tﬁe event of conflict between this Decree and any appendix, this Decree
shall control.

"D';iy" shall mean a calendar day unless expressly stated to be a working day. "Working
déy" shall mean a day other than a Saturday, Suﬁday, or Federal holiday. In computing any |

. period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday,
or Federal holiday, the period shall run ﬁntil the close of business of the next working day..

"EE/CA" shall mean the September 2010 Engineering Evaluation/Cos{ Analysis’
prepared for the BJS Site by TetraTech NUS, Inc. on behalf oof the United States Environmental
Protection Agency and is an attachment to Appendix A.

"Effective Date" shall be the effective date of this Consent Decree as provided iﬁ
Section XXIV.

"EPA" shall -mean thé United Siates Environmental Protection Agency and any
succeésor_ departments or agencies of the United States.

"Futﬁre Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States incurs ‘pursuant to tliis Consent Decree after August 9,
2011. Future Response Costs shall also include (a) .all' interest on those Past Response Costé

', Settling Defendants have agreed to reimburse under this Consent Decree that has accrued
pursuant to 42 U.S.C. § 9l607 during the period from the Effective Date to thé date of payment
and (b) Department of Justice Costs incurred after February 27, 2010.

‘ "Interest," Sﬁall mean interest at the rate specified for intérest on investments of the EPA
Hazardous Substance Superfund established by 26 USC § 9507, compounded annually on

October 1 of each year, in accordance with-42 U.S.C. § 9607(a). The applicable rate of interest‘
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shall be the rate in effect at the time the interest accrues. The rate of interest is subject to
change on October | of each year. |

"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codlf ed at40 C.F.R. Part 300 and any amendments thereto.

"Non- Performmg Defendants" shall mean Exxon Mobil Corporation, ExxonMobil
Environmental ServtCes Company, ExxonMobil Qil Corporation, and CBS Corporation, and
with regard to each, .its predecessnrs and successors.

"Paragraph" shall mean a pdnion of this Consent Decree identified by a numeral or a
letter.

"Parties" shall mean the United States, the State of West Virginia, and Settling
Defendants. |

"Past Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States ineurfed or paid at or in connection with the BJS Site prior
to August 9, 2011. vPast Response Costs shaH not include Department of Justice costs after
February 27, 2010.

"Performance Standards" shall mean the cleanup standards and other measures of
achievement of the goals of the Removal Action, set forth in tlte Action Memo and those that
are developed by Performing Defendant and approved by EPA in the Removal Desngn

"Performing Defendant" shall mean Vertellus Specialties Inc and its predecessors and

. successors.

"Plaintiffs" shall mean the United States and State, as defined below.

10
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"Post-Removal Site Controls" shall mean legal instruments, engineering controls and/ér
other monitoring and maintenance activities necessary to sustain the effectiveness of the
Removal Action as defined by the Consent Decree.

"QSF Trust" shall mean the Trust and Qualiﬁed Settlement Fund established by
Performing Defendant pursuanf to the terms of the T;'ust and Qualiﬁed Settlement Fund
Agreement approved by the Court pursuant to this Congent Decree, in a form attached hereto as
Appendix D. The QSF' Trust was established as a trust under the laws of the State of West
Virginia and is desigﬁed to _quélify asa Qualiﬁed Settlemeﬁt Fund under Section 468B ofthe
Internal Revenue Code and the Code Regulations thereunder.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901, et

' seq. (also known as the‘Res-ou_rce Conservatio'n and “Reco.very Act).
"Removal A;:tion" shall mean those activities undertaken to implement the response .
“action set forth in the Action Mémoraﬂdum (Aﬁpendig A) in accordance with the final Removal
Design Work P‘la‘n, Response Action Plan, and other plans approved by EPA.
4 "Response Action Plan" or "RAP" shall mean the document developed pursuant‘ to
'Paragraph 10.e. of this Consent Decree and approved by EPA, and any amendmgnts théreto.

"River Removal Action” shall mean the removal action set forth in the Action
Memorandum to address the black semi-solid deposits (BSD) and visibly stained sediment
deposits (S8D) in the Monongahela Ri‘ver near the éonﬂuence with tlie Unnamed Tributary #1.

"River Removal Action Work" shall mean that portion of the Work relating to the Rivér
Removal Action.

"Section" shall mean a portion of this Consent Decvree identified by a Roman numeral.

"Settling Defendants" shall mean:
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1. CBS Corporation and its predecessors and successors; -
1. Vertellus Specialties Inc. and its predecessors and successors; and,
fil. Exxon Mobil Corporation, including ExxonMobil Environmental

Services Company and ExxonMobil Oil Corporation, and their predecessors and

SUCCESSOrs.

“Sharon ﬁeel/fainnont Coke Works Property,"” for purposes of this Consent Decree,
refers to that real property that is identified by the Marion County Tax Assessors Office as tax
porccls 24-06-2-0001 .0000, 24-06-2-0013.0000, 24-06-3-0031.0000, 24.06-3-0079.0000, 24-

| 06‘—3—0086‘00»00, 24-06-3-0087.0000, 24-06-3-0088.0000, 24—06-3-0089_.0000, 24-06-4-
0001.0000, 24-06-4-0001.0001 ,‘2‘4-06—5-0002.0001, and 24.06-500-0012.0000, e);cept those
portions of these tax parcels that are within the areas that are deﬁoed in this Consent Decree as
the Unnamed Tributary #1 and Surrounding Area and the stﬁp of property dehotgd "Domestic

| Coal & Coke RR 33° R-O-W" on Appendix B.

"Sharon Steel/Fairmont Coke‘ Works Superfund Site" or "i:CW Site" shall mean the

- former coke plant propeny'owned énd operated by ExxonMobil’s predecessor (Domestic Coke)
from 1920 to.l948 and Sharon Steel Corpofation from 1948 to 1979. The FCW Site

| encompasses approximately 97 acres located along Hoult koad on the east side of the city of
Fairmont in West Virginia, where coke planf operations, waste treatment and disposal
operations were locoted. EPA placed the FCW Site on the NPL on December 23, 1996. (61
Fed. Reg., 67656). The FCW Site includes fhat real property that is identified by the Marion
County Tax Assessors Office as tax parcels 24'-06-2-0001.0000, 24-06-2-0013.0000, 24-06-3-
0031.0000, 24.06-3—0079.0000, 24-06-3-0086.0000, 24-06-3-0087.0000, 24-06-3-0088.0000,

24-06-3-0089.0000, 24-06-4-0001.0000, 24-06-4-0001.0001, 24-06-5-0002.0001, and 24.06-

12
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500-0012.0000, r}re Unnamed Tributary #1 as wéll as areas where FCW Site; contamination has
come to be located (Monongahela River). In accordance with the terms of this Consent Decree,
as of the Effective Date,'the Unnamed Tributary #1 and Surrounding Area and the strip of
property denoted "Domestic Coal & Coke RR 33’ R-O-W! on Appendix B, will be addressed
solely as part of the BJS Site.

"State" shall mean the State of West Virginia.

; "State Future Responsé Costs" shall mean all costs, including, but not limited to, direct

and indirect costs and attorneys fees as defined in Section 101(25) of CERCLA, 42 U.S.C.
§ 9601(25), CERCLA Section 107(a), 42 U.S.C. §l9607(a), that are incurred pursuant to this
Connent Decree-aséociated with the BJS Site after the Effective Date.

"United States" shall mean the United States of America including its agencies,
departrnents, and instrumentalities.

"Unnamed Tributary #1" shaﬁ rneun the network nf intei'rnittent streams draining the
eastern portion of the BJS Site and \‘thi‘Ch received drainage and dischargerfrom the BJS Site

* and the Sharqn Steel/Fairmont Coke Works Property. The Unnamed Tributary #1 discharges kto

the 'Monongahela River. |

"Unnamed Tributary #1 and Surrounding Area" shall mean the area between tne Big
John’s Salvage nroperty boundary and the surveyed "release line" south of the watercourse
denoted "Northern Drainaée Way" and "Unnamed Tributary No.. 1," all ns depicted on the "Big
John Salvage - Hoult Rond Site" map attached as Appendix B. The release line extends from
the point labeled "Point 1" to the point labeled "i’.oint 44;"‘ on Appendix B. This area includes
all portions of the watercourses west and north of the release line, but no portion of the

Monongahela River.
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"Unnamed Tributary #2" shall mean the dfainage area commencing in the northwestern
portion of the BJS Site, running west along the northern boundary of the Site and continuing
approximately 600 feet northwest along Hoult Road to thQ point that the dréinage ditch
intersects with subsurface pipe(s) flowing south beneath the Church of the Everlasting
Covenant. Unnamed Tributary #2 includes the subsu?face pipes to the point that the discharge
enters the Monongahela River, but no portion of the Monongahela River. Unnamed Tributary
#2 does not include the drainage ditch extending furthen northwest beyond the point that it
intersects with the subsurface pipes described above.

"Uplands Area" shall mean all portions of the BJS Site, excluding any portion of the
Monongahela River. For the avoidance of doubt, the Uplands Arez_l includes, the Unnémed
Tributary #1 and Surrounding Area, Unnamed Tributary #2, groundwater affncted by the
release of Waste Material from tlhe BJS Site, and areas where BJS contamination_ has come to
be Iocated, other than the Monongahela Riven.

. "Uplands Area Work" shall mean that portion of the Work nelating to tne Uplands Area.
The Uplands Area Work does not include the River Removal Action.

"Waste Material" shall mean: (1) any "hazardous substance” under Section 101(14) of

CERCLA,42US.C. § 9601(!4); (2) any pollutant or contaminant under Section 101(33), 42

U.S.'C. § 9601(33); and (3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C.

.§ 6903(27).

"Work" ‘shall mean all activities required to be performed under this Consent Decree, |
except those required by Section XXII (Retention of Records).

"WVDEP" shall mean the West Virginia Dépanment of Environmental Protectinn and

)

any successor departments or agencies of the State. -
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4

V. GENERAL PROVISIONS

‘5. Objectives of the Parties. The objectives of the Parties in entering into this
Consent Decree are to protect public health or welfare or the environment at the BJS Site By the
design and implementation of response actions at the B‘JS Site and to resolve the claims of
Plaintiffs against Settling Defendants as provided in this Consent Decree.

6. . Commitments by Settling Defendants.

a. Performing Defendant (Vertellus) shall perform the Work in accordance
with this Consent Decree, the Action Memorandum, and all work plans and otﬁer plans,
| standards, specifications, and scheduies set forth herein or developed by Performing Defendant
and approved by EPA pursuarit to this Consent Decree.
b. Non—Pérforminé Defendants shall provide funds, as mofe épeciﬁcally set
forth in Pa'ragra;-)h 39 below, in support of Perfdrming Defendant's oBligations under tﬁis
Consent D;cree. o o

7. Compliance with Other Laws. All activities undertaken by Performing

Defendént' pursuant to this Consent Decree shall be performed in accordance with the
requirement§ of all applicable federal and state laws and regulations. Pérfo'mﬁng Defendant
must aiso comply with all applicable or relevant and appropriate requirements of all federal and
state environmental laws as set forth in the Action Memorandum. The activities condﬁcted
pursuant to this Consent Decree, if approved by EPA, shall be considered to be consistent with
the NCP. |
8. Permits.

a. - As provfded in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and

Section 300.400(e) of the NCP, no permit shall be required for any portion of the Work

conducted entirely On-Site (i.e., within the areal extent of contamination or in very close

i5
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proximity to the contamination and necessary for implementation of the Work). Where any
portion Qf the Work that is n(‘)t On-Site reqﬁires a federal or state permit or approval,
Performing Defendant shall submit timely and complete applications and take all other actions
necessary to obtain all such permits or approvals.

| b. | Performing Defendant may seek relief under the provisions of Section
XV (Force Majeure) of this Consent Decree for any delay in the performance of the Work
resulting from a failure to .obtain, or adelay in obta.i'n'in.g, any permit re_quired for the Work,
provided that they'have submitted timely and cbmplgte applications and take all other actions
necessary to obtain all such permits or approvals.

c. This-Consent Decree is not, and shall not Ee construed to be, a permit

issued pursuant to any federal or state statute or regulation.

V1. PERFORMANCE OF THE WORK

9. Designation of Contractors and Project Coordinators.

a. Performing Defendant shall retain one or more Supervising Contractof(s)
to perform the Work and shall notify EPA of the n;rﬁe(s) and qualifications of such’
conﬁactor(s) within 20 days after the lodging of this Consent Decree. The proposed contractor
must demonstrate compliance with ANSI/ASQC E-4-1994, "Specifications and Guidelines for
Quality Systems for Environmental Data Collection and Environmental Technology Programs".
(American National Standard, January 5, 1995), by submitting av(.iopy of the pfoposed
contractor's Quality Managemeﬁt Plan ("QMP"). The QMP should be prepared in accordance
with "EPA Requirements for Qpality Management Plans (QA/R-2)" (EPA/240/B0-1/002,
March 2001, reissued May 2006), or équivalent docﬁmentation as required by EPA. Any
decision not to require submission of the contractor's QMP should be documenfed ina

memorandum from EPA’s Project Coordinator to the BIS Site file. Performing Defendant shall

16
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also notify EPA of the name(s) and qualification(s) of an); other contractor(s) or
) _subcontraptor(s) retained to perform the Work at least 14 days prior to the commencément of -
such Work, unless circumstances require that the Work be commenced less than 14 days after
the notice is provided. EPA retains the right to disapprove of any or all of the contractors
and/or subcontractors retained by Performing Defendant. If EPA disapproves of a selected
contractor, Performing Defendant shall retain a different contractor and shall notify .EPAvof that
~ contractor's name and qualifications within 21 days of récéipt of EPA's disapproval.
 Performing Defendant must obtain notice of acceptance of the new contractor from EPA befofé
that new contractof performs, directs or Supervises any Work under this Consent Decree.
b. Within § days after the lodging‘of this Consent Decree, Performing
Defendant shall designate'é Project Coordinator who shall be responsible for the administration
of all actions by Perfonning Defendant required by this Consent Decree and shall submit to
EPAA fh;: designated Projéct Coordinator's name, address, telephone number, and qualifications.
To the greatest extent reasonably possible, the Project Coordinator shall be present onsite or
readily available during BJS Site work. EPA retains the right to disapprove of the selection of
the designated Project Coordinator. If EPA disapprO\;es of the selection of the designated
Project Coordinator, Performing Defendant shall retain a different Project Coordinator and shall
notify EPA of that person's name, address, telephone nﬁmber, and qualiﬁcati6n§ within 20 days
following receipt of EPA's disépproval. Receipt by Performing Defendant’s Project-
Coordinator of any notice or cox:nmunication from EPA relating to this Consent Decree shall
constitute receipt by Pérfonning Defendant. All of thé foregoing notices and commuﬁications

from EPA will also be sent to the individuals identified in Séction XXIII (Notices and
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| Submissions) for Performing Defendant at fhe same time that they are sent to Performing
~ Defendant’s Project Coordinator.
c. 7- EPA has designated Eric Newman of EPA Region Ill's Hazardoﬁ_s Site
Cleanup Division as its Remedial Project Manaéer ("RPM") and Project Ceordinator with
regard to tﬁe Work. Perfoi‘ming Defendaﬁt shall. direc_t. 2 copies of all submissions fequired by
this Consent Decree to Mr Newman at the following address:

Eric Newman

Hazardous Site Cleanup Division

US Environmental Protection Agency, Region 11
1650 Arch Street (3HS23)

Philadelphia, PA 19103

Telephone 215-814-3237

Facsimile 215-814-3002

newman.eric@epa.gov

d. WYVDEP has designated. Thomas L. Bass as'its Project Coordinator with
regard to the Work. Performing Defendant shall direct 2 copies of all submissions requxred by
this Consent Decree to Mr. Bass at the following address:

' Thomas L. Bass
West Virginia Department of Environmental Protectlon
Division of Land Restoration
Office of Environmental Remedlatlon
- 601 57™ Street, SE
Charleston, WV 25304-2345
Telephone 304-926-0499 (ext 1274)
Facsimile 304-926-0457
Thomas.l.bass@wv.gov

e. . EPA, the WVDEP, and Perfoﬁning Defendant each shall have the right,

subject to Paragraph 9.b. above, to change its de.signated Project Coordinator. Performing

Defendant shall notify EPA at least 5 days before such a change is made. The initial

notification may be orally made, but it shall be promptly followed by a written notice.
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10. Work to Be Performed.

a. Removal Design Work Plan. Within 30 days after EPA's acceptance of
the selection of the Supervising Contractor pursuant to Paragraph 9.a., Performing Defendant
shall submit to EPA and the WVDEP, for approval by EPA in consultation with WVDEP, a
work plan for the design ("Removal Desigh Work Plan" or "RDWP") of .the response action set
forth in the Action Memorandum (Abpendix A) and for achievement of the Performanée

- Standards and other requirements set forth in this Consent Decree. The RDWP shall be
prepared by the ihdividua](s) and/or entity(ies) responsible for completion of the Removal
{Design. Upon approval of the RDWP by EPA, and submittal of the Health and Safety Plan for
field activities to EPA and the WVDEP, Performing Defendant shall implement ths RDWP in
accordance with the schedules and methodologies-contained therein. Performihg Defendant
Vshall submit to EPA and the WVDEP all plans, submittals, and o'ther deliverables required
uhder the apprcsved RDWP-for .;evie;av snd aiaproval pursua;it to Section IX (EPA Approval of
Plans and Other Submissions). Unless otherwise directed by EPA, Performing Defendant shall
not commence further removal design field activities at the BJS Site prior to approval of the
RDWP. Upon its dpproval by EPA, the Removal Design Work Plan shall be incorporated into
and becorﬁe enforceable under this Consent Decree.

b. Removal Design Work Plan R.eq_uirements.. The RDWP shall include
plans, schedules, and methodologies for implementation of all removal design and pre-design
tésk's, including but not limited to: (i) formation of the design team; (ii) a Site Management Plan
describing project approach, including response action components that will be

: ‘designed/implemented independently to exbedite the response; (iii) r;:quirements for additional

pre-design field data collection, including a Sampling and Analysis Plan, containing a Field
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Safnpling Plan and a Quality Assurance Project Plan (QAPP); and, (iv) a schedule fo;
c_dmpletién of the design(é), including plans and schedules for the preparatioﬁ and submission--
'of the preliminary, pre-final and final design submittals.

c. Preliminary Design. The preliminary design begins with the initial
design and ends \;vith the completion of approximately 30% of the design effort. The
preliminary design submittal required under Paraéfaph 10.b., above, shall include, at a
ﬁinimum, the following:

i.  Design Criteria Report, fncluding as appropriate:

a. project descri‘ption; ,
b. | design requirements and provisions;
c. preliminary process flow diagrams, as appropriate; A
d. post-removal site control requi;ements;
i Basis of Design Report, including;
a justification éf design assumptions;
b. a projéct delivery strategy;.
. identification of permits required for off-site response
actions;.
d. preliminary easement/access requirements;
il Preliminary Drawings and Specifications, including:
a. required specifications in outline form; )
b. j)reliminary schematics and drawings;
c. chemical and geotechnical data (including data from pre-

design field sampling activities);

20
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iv.  avalue engineering screen; and
\A a preliminary response action schedule.
d.  Pre-final and Final Design. The pre-final and final design submittal

'_required under Paragraph 10.b., above, shall include, at a minimum, the following plans as well
.as expeditious schedules and specific ‘methodologies for implementation of theée plans: (i) final
plans and specifications forvthé response action; (ii) a response action implementation schedule;
(i11) a Sampling and Analysis Plan to be used as a basis for_ environmental monitoring during
constrﬁctién activiﬁes, characterizing waste méterials, and ascertaining whether Performance
Standards have been met; (iv) a preliminary Constructiop Quality Assurané‘e Plan ("CQAP"),
which shall detéil the 'approach to quali;ty assurance duriﬁg construction activities at the BJS
Site; (v) a post-removal site control plan which shall idéntify necessary actions and measures '
neceséary to maintain the effectiveness and integrity of the response action _(Qr schedulg‘for 7 7
developing th¢ gite control plan.)r; (vi) complefe specifications for preparation of a health and
safety plan for field acti.vities requiréd by fhe pre;ﬁnal/ﬁnal design; (vii) complete
specifications for preparation of procedures and plans for the decbntamination of equipment
and diSposaI of contaminated materialé; (viii) a plan té acquire pérmits for off-site resp’onse
actions and to meet the substantive requirements of all onsite ac<tivities which would otherwise
require a pérmit if the actions were not to take place on a Superfund site; (ix) a plan for
complying with the Off-Site Rule, 40 C.F.R. § 300.440; and (x) a respoﬁse action contingency
A plan. | |
€. Response Action Plan. Upon. approval, approval with conditions, or

modification by EPA in consultation with WVDEP, as provided in Section [X (EPA Approval

of Plans and Other Submissions), of all components of the final design submittal, the final
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design submittal shail serve as the Response Action Plan ("RAP") and shall be enforce:;ble
under this Consent Decree. Performing Défendant shall implement the activities required under
the Response Action Plan in accordance with the sched_ules'and methodo‘logies contained
therein. With the exception of any activities currently conducted by Performing Defendant and
approved by EPA, Performing Defendant shall not commence any Work except in conformance
with the terms of this Consgnt Decree. Unless otherwise. direcfed by EPA or required under the
Response Action Plan, Perfdﬁning Defendant sﬁall not c’émmence physical activities at the BJS
Site prior to recéiving written EPA approval‘.

f. Health and Safety Plan. At the same time the Removal Design Work
Pian is submitted, Performing Defendant shall submit to EPA and the WVDEP, ‘for review and
comment, a Health and Safety Plan ("HSP") for field design activity that ensure§ thg protection
éf the public health and safety during perfohnéncé of On-Site work unqer this Consent Decree.
Tﬁe HSP Shél” Be prepared in accordance with "EPA'S Stan.dérd Operating Safety Guide" (PUB
0285.1-03, PB 92-963414, June 1992). In addition, th.e HSP shall.comply wﬁh all currently
applicable Occupational Safety»and Health Administration ("OSHA") regulations found at 29

C.F.R. Part 1910 and shall include, at a minimum, the following:

i. Assessment of chemical and physical hazards at all relevant
locations;
@i, Identification of site control measures and required levels of

protection and safety equipment;

iii. ~ Field monitoring requirements;
iv. Equipment and personnel decontamination and residual -
management;
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V. Training and medical monitoriﬁg requirements;
V1. Emergency planning and emergency contacts; aﬁd :
vii.  Contingency plan for removal design field activities.
Performing Defendant shail iﬁ_corporate all changes to the HSP recommended by EPA and shall
. implement the HSP during the pendency of the removal action.‘ Upon EPA approval of the
Reéponse Action Plan, the HSP shall be revised to iﬁcorporaté health a‘nd safety speciﬁqations
required by the final design.

g. Post-Removal Site Control. In accordance with the schedule in the RAP,
or as o_thérwise directed by EPA in consultation with WVDEP, Performing Defendant shall
submit a proposal for post-removal site control consistent with Section 300.415(1) of the NCP
and OSWER Directive No. 9360.2-02. Upon EPA approval, Performing Defendant shall-
implement such contrqls and shall provide EPA and WVDEP with document_ation of all(post-‘
removal site contro l arrrangements.d . .

| h. - Physical Construction Complete Beﬁchmark. When Performing
Defendant concludes that physical construction portion of the Uplands Area Wdrk or the River
Removal Action Work has been completed and- only reépective Post-Removal Site Controls -.
remain, Performing Defeﬁdant shall notify EPA and WVDEP in writing and schedule and
conduct a pre-construction complete inspection to b.e. attended by Performing. Defendant, EPA
and WVDEP.‘ EPA, in consultation with WVDEP, will develop a punch list i'dentifying tasks
remaining to be performed, if any. When EPA, in consultation with WVDEP, concludes that
the respective physical construction has been substantially cdmpleted, EPA will so notify

Performing Defendant in writing as soon as practicable.

23

' Page 250f621 : ARG600347



Case 1:08-cv-00124-IMK Document 183 Filed 10/10/12 Page 25 of 95 PagelD #: 5909

11.  Quality Assurance and Sampling.

la. As a compo_nént of the RDWP, f’effqrming Defendant shall submit to
EPA for appro%/al a Quality Assurance Project Plan ("QAPP") which will describe all sampling
and analysis procedures to be followed to document the type and quality of data needed to
saﬁsfy the requirements of this Consent Decree and to provide a blueprint for collecting and
assessing those data which are to be collected to meet the requirements of this Consent Decree.
The QAPP shall comply with the requiremeﬁfs of the documents entitled "EPA Requirements
for Quality Assurance Project Plans for Environmental Data Operations, EPA QA/RS",
(EPA/240/B-01/003, March 2001 , reissued May 2006) and "Guidance for Quality Assurance
Project Plans" (QA/G-S)(EPA/240/R-02/OO9, December 2002) and subsequent amendments to
such guidance documents upon notification by EPA to Performing De_féndant of such

amendment. Amended guidelines shall abply only to pfoce_dures conducted after such

‘notification.

b. All sampling and énalyses pefformed pursuant to this Consent Decree
shall cénfofm to EPA directi(;n, approval, and guidance regarding sampling, quality
assurance/quality control ("QA/QC"), data validation, and chain of custody prdcedures.
Performing' Defendant shall ensure that the laboratory used to perform the analyses i)anicipates
in a QA/QC program that complies with.the appropriate EPA guidan_c_é. Performing Defendant
shall follow, as appropriate, "Quality Assﬁrance/Quality Control Guidance for Removal
Activities: Sampling QA/QC Plan and Data Validation Procedures” (OSWER Directive No.
9360.4-01, April 1, 1990), as guidance for QA/QC and sambling; Perfofrning Defendant shall
only use laboratories that have a documented Quality System that complies with ANSI/ASQC

E-4 1994, "Specifications and Guidelines for Quality Systems for Environmental Data
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Collection and Environmental Technology Programs" (American National Standard, January 5,
1995), and "EPA Requirements for Quality Mapagement Plans (QA/R-2) (EPA/240/B-0 1/’002,
March 2001)," or equivalent documentation as determined by EPA. EPA may consider
laboratories accredited under the National Environmental Laboratory Accreditation Program
("NELAP") as meeting the Quality System requirements.

c. Upon request by EPA, Performing Defendant shall have such a
laboratory analyze samples submﬁted by EPA for QA monitoring. Performing Defendant shall

 provide to EPA the QA/QC procedures followed by all sampling teams and Iaboratori-es'

performing data collection and/or analysis: | »

d. - Upon request by EPA and/or WVDEP, Performing Defendant shall allow
EPA, WVDEP or its authorized representatives to take split and/or duplicate samf)les.
Performing Defendant shall notify EPA and WVDEP not less than 30 days prior to any sarﬁple
collerction écfiviiy, unle‘ss shorter notice is agreed to by EP.;X. EPA and/or WVDEP shall have
the right to take any addilional samples that EPA and/or WVDEP deem(s) necessary. Upbn
requést, EPA and WVDEP shall allow Performing Defendant to tal_(e split or duplicate samples
of any samples it takes as part of its oversight of Performing Defendant’s implementation of the
Work. o

€. Performing Defenéant shall submit to EPA and the WVDEP copies of .
the results of all sampling and/or tests or other data obtained or‘g.enerated by or oﬁ behalf of -
Performing Defendant with respect to the BIS Site and/or the implementation of this Consent

Decree unless EPA agrees otherwise.
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VIL ACCESS

12, CIf ther BJS Site, or any other property where access and/or land use restrictions
aré needed to implement this Consent Decree, is owned or controlled by any of Se»t‘tling‘
Defendants, such Settling Defendants shall:

a. Commencing on the date of lodging of this Consent Decree, provide the

United States and its reprégentatives, including EPA and its contractors, the State of Wesf
Virginia including WVDEP and its contractors, and Performing Defendant, and its contractors,
with access at all reasonable times to the BJS Site, or such other property, for the purpose of
conducting any activity related to this Consent Decree.including, but not limited to, the
folldwing activities:

i - Moxiitoring the Work;

ii. Verifying any data or information sﬁbmitted to the United States;

il Conducting inyestigatidns relatiﬁg to contamination at or near the »
| BIJS Site; | |

iv. Obtaining samples;

v. Aésessing the need for, plapning, or implement_ing additional

response actions at or near the BJS Site;

vi. Assessing implementation of quality assurance and quality
control practices as deﬁnedj in the approved Quality Assﬁrancé
Project Plans;

Vil Implem'enting the Work in accbrdance with this Consent Decree,
including, without limitation, the conditions ‘set forth in |

Paragraph 72 (Work Takeover) of this Consent Decree;
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viii.  Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or

their agents, consistent with Section XXI (Access to

Infomlatioﬁ);

iX. Assessing Settling Defendants’ compliance with this Consent
Decree; and

X. ' Determining whether the BJS Site or other property is be_ing used

ina manner that is prohibited or restricted, or t"hat may need to be
prohibited or restricted, 'by .or pursuant to this Consent Decree.
b. Commencing on the date of lodging of this Consent Decree, refrain from
using the BJS Site, or such other property, m any manner that would intefferg with or adversely
affect thg implementation, integrity, or prqtectiveness of the measures to be perfdxmed pu}suant
to this Consént Decree. |
c. Within 30 days of the Effective Da:te of this Consent Decree, submit fo
EPA for review and approval a restrictive environmeﬁtal covenant identifying land use
restrictions in a format consistent with the West Vi.rginia Uniform Environmental Covenants
Act, WV Code Chapter 22, Article 22B-4 and identifying WVDEP as a holder. Within 15 days
of such Settling Defendant’s receipt of EPA’s approval of the ehvifonrnental covenant such
Settling Défendant shall cause such environme;ntal covenant to be recordeci with the Recorder
of Deeds office in Marion Cou'nty; West Virginia. Such Settiing Defendant shall submit to
EPA a copy of the environmental covenant evidencing recordation within 30 days of receipt by

such Settling Défendant of a copy of the recorded environmental covenant from the Recorder of

Deeds office.
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13. If the BIS Site, br any other property where access @Wor land/water use
restrictions are needed to implement this Consent Decree, is owned or controlled by persons
other than any of Settling Defendants, Performing Defendant shall use best efforts to secure
from such persons: |
| a. an agreement to provide access thergto for Performing Defendant, as well
as for the United States on behalf of EPA, and the State, as well as their representatives |
(including contractors), for the purpose of con.ducting any activity related to this Consent
Decree incluﬂding, but not limited 'to',.thosé activities listed in Paragraph 12.a. of this Consent ‘
Decree; _ |

b. an agreement, enforceable by Performing Defendant and the United
States, to refrain from usigg the BJS Sité, or such othef property, in any manner thét would
interfere with ér adversely affect the implementation, inte‘grivty, or protgctiveness of the
measures to be performéd pursuant to this Consent Decree; and
c. a restrictive enviropmental co?enant identifying land use res_tribtions ina
- format consistent With the West Vi'rginia Uniform Environmental Covenants Act, WV Code
Chapter 22, Article 22B-4.

14. For the purposes of Pafagraph 13 of this Consent Decree, "best efforts" include
tﬁe payment of reasonable sums of money in consideration of access, access easements and/or
land/water use restrictive environmental covenants, a proprietary control, and/or an agreement
to release or subordinate a prior lien or encumBrance._ If, after using their best efforté,
Performing Defendant is unable to obtain the access or land/water use restriction agreements
réquired by Paragraph 13 of this ~Cons’ent Decree within 45 days of the date of entry of this

Consent Decree, Performing Defendant shall promptly notify the United States in writing, and
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~ shall mclude in that notification a summary of the steps that Performing Defendant has taken to
attempt to comply with Paragraph 13 of this Consent Decree. The United States may, as it
deems appropriate, assist Performing Defendant in obtaining access or the land/water use
restrictions. Performing Defendant shall reimburse the United Stateé in accordance with the
procedures in Section XIIT (Payments) for all costs incurred, direct or mdlrect by the United
States in obtammg such access or land/water use restrictions, including, but not limited to, the
cost of attorney time and the amount of monetary consideration paid or just compensation.

15. If EPA determines that land/water use ‘restrictions in the form of state or local
laws, regulations, ordinances orctner governmental controls are needed to perform the Work,
ensure the infegrity and protectiveness thereof, or.en.sure non-interference therewith, Settling
Defendants shall cooperate with EPA's efforts to secure such gcvemment'al controls.

16.  Notwithstanding any provision of this Consent Decree, the United States retains

- all of its access authorities and rights, as well as all of its rights to require land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any

other applicable statute or regulations.

VIII. REPORTING REQUIREMENTS

17. Progrese Reports. Performing Defendant shall submit a written progress report
to EPA's and WVDEP's Project Coordinators and the Non-Performing Defendants concerning
actions undertaken pursuant to this Consent Decree every 30th day after the Effective Date and
continuing until termination of this Consent Decree, unless otherwise directed in writing by
EPA's Project Coordinator. These reports shall describe all significant develcpments durjng the
preceding reporting period, including the actions performed and any problems encountered,

analytical data received during the reporting period, and the developments anticipated during

29

Page 31 of 621 ’ AR600353



Case 1:08-cv-00124-IMK Document 183 * Filed 10/10/12 Page 31 of 95 PagelD #: 5915

the next reporting period, including a schedule of actions to be performed, anticipated
problems, and planned resolution of past or anticipated problems. |

18.  Upon request by EPA, Perfomiing Defendant shall sﬁbmit all plans, réports or
other submissions in electronic férm. _ | |

19. ° Final Report. Within 30 déys after completién of all Work required by this
Consent Decree, Performing Defendant shall submit to EPA and WVDEDP, for approval by EPA
in cbnsultation with WVDEDP, a Final Report summarizing the actions taken to comply.with this
Consent Decree. The Final Report shall include a listing of quantities and types-of materials
removed off-Site or handled on-Site, a discussion of removél and dispoéal options considered
for those materials, a iisting of the ultimate desﬁnation(s) of those materials, a presentation of

‘t‘he anal}.'tical results of all sampling and anleses performed, and accompanying appgxidices

containing all relevant docufnentation generated during the removal action (e.g., mahifests,
invoices, bills, contracts, and permits)‘ Thé Final Report sﬁall be certiﬁed_'in accordance With
paragraph 36. |

20.  Upon the occurrence of any event during performance of the Work that
Performing Defendant is required to immediately'repon pﬁrsuant to Secfion 103 of CERCLA or
Section 304 of the Emergency Planning and Community Right-to—kpow Act ("EPCRA");
Performing Defendant shall, Within 24 hours of it having first acquired knowledge of such
event, orally notify the EPA Project Coordinator or, in the event that the EPA Project
Coordinator is unavailable, the Chief of EPA Regic;n 111 Hazardous Site Cleanup Division’s
DE, VA and WV Remedial Branch. These repovrtbing 'rethifeménts are in addition to the
rgponing required by CERCLA Section 103 or EPCRA Section 304. In addition, if ther¢ is an

_-occurrence requiring immediate or emergency response, Performing Defendant shall call the
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)

A West Virginia Spill Hotline (In State) 1-800-642-3074; (Out of State) 1-800-424-8802. Also,
where appropriate, Perfofming Defendant shall>call Miss Utility of West Virginia. 1-800-245-
4848.

21.  Within 20 days of providing the notice required by the preceding Paragraph to’

EPA, Performing Defendant shall fumnish to Plaintiffs a written report, signed by Performing

_ befehdant's Project Coordinator, setting forth the events .which occurred and the measures
taken, and to be taken, in resp'onsé thereto. Within 30 days of the conclusion of such an event
referred to in the preceding Paragraph,'Performing Defendant shall submit a report to EPA
setting forth all actions taken in response thereto.

‘ 22; All reports and other documents submitted by Pefforming Defendant to EPA

(other than the monthly prdgress reports referred to above) whiéh purport to document
Performing Defendaﬂt’s coﬁpliance with the terms of this Consent Decree shall be signed by
authorized répreseﬁtatives of Performing Defendant.

IX. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

23.  After review of any plan, report or other item which is required to be submitted
for af)provai pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the State, shah, co.nsistent with the response action selec_:ted by EPA in the Action
Memorandﬁm: (a) approve, m whole or in\part, the suEmission; (b) approve the submission
upon specified conditions; (¢) modify the submis'sion.to cure the deficiencies; (d) disapprove, in
whole or in part, the submission,-directiﬁg that Performing Defendant modify the submission;
or (e) any combination of the above. However, EPA may not modify a submission without first
providing Performing Defendant at least one -nc_)tice of deficiency and an opportunity to cure
within 14 days, or such longer period of time as speciﬂed by EP.A in such notice, except where

to do 50 would cause serious disruption to the Work or where previous submission(s) have been
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disapprqved due to material defects and the deficiencies in the submission under consideration
indicate a bad faith lack of effort to submit an acceptable deliverable.

24.  In the event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 23, Performing D_efendant. shall proceed to take any action required by
the plan, report, or other item, as approved or modified by EPA subject only to its right to
invoke the Dispute Resolution procedures set forth in Section X VI (Dispute Resoiutiqn) with

' respéct to the modifications or conditions made by EPA. In the event that EPA modiﬁes the |
submission to cure the deficiencies pursuant to Péragréph 23.c. and the submission has a
materiavl defect, EPA retains its right to seek stipulated penalties, as provided in Section XVII

(Stipulated Penalties).

25. Resubmission of Plans.

a.-  Upon fecelpt of a notice of dlsapproval pursuant to Paragraph 234,
Performmg Defendant shall, within 14 days or such longer time as specxf' ed by EPA in such
nonce, correct the deﬁmenmes and resubmit the plan, report, or other item for approval. Any
stipulated penalties applicable to the submission, as provided in Section XVII (Stipulafed
Penalties), shall accrue during the 14-day period or otherwise specified period but shall not be
.pa);able unless the resubmission is disapproved?or modified due to a material defect as provided
in Paragraphs 26 and 27.

b. Notwithstanding the receipt of a notice of disapproval pilrsuant to
Paragraph '23.,dl., Performing Defendant shall proceed, at the direction of EPA, to take any
action required by any non-deficient portion of the submission. Implementatlon of any non-
deﬁment portion of a submission shall not relleve Performing Defendam of any liability for

stipulated penalties under Section XVII (Snpulated Penalties).
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26. in the event that a resubmi&ed plan, report or other item, or portion thereof, is
disapproved by EPA, EPA Iﬁay again reduire Pérforming Defendant to co&ect the deﬁcienci}es,
in accordance with the 'pfeceding Paragraphs. EPA also retains the right to modify or develop
the plan, 'repoxj or other item. Performing Defendant shall implement any‘such plan, report, or -

item as modified or deve]opéd by EPA, subject only (o its right to invoke the procedures set
for?h in .Section XVI (Dispute Resolution).

| 27.  If upon resubmission, a plz;h, report, or item is disapproved or modified by EPA
due to a material defect, Perfdrming Defendant shall be déémed to have failed to submit such
.plan, report,-or item timély and adequate]y unless Performing Defendant invokes tile dispute
resolution procedures set forth in Section XV1 (Dibspule Resolution) and EPA's action is.

" overturned pursuaﬁt to that Section. The pro'vi-si‘ons of Section XVI (Dispufe Resolutionj and
Section XVII (Stipu'lz-ited Penalties) shall govern the implementation of Fhé Work and :iccrual
and payment of any sfipulated .p‘enr;llties during Dispute Resolution. If EPA's disappro#a_l or
modification is upheld, stipulated penalties shall accrue for such vi.olat.ion from the date on
which the initial submission Was originally required, as provided in Section XVTI (Stipulated
Penalties). |

28. - All plans, repdrts, and other items required to be submitted to EPA under this. ,
Cdnserit Decree shall, upon approval or modification by EPA, be enforceable under this

‘ Conseﬁt Decree. In the event EPA approves or modifies a portion of a plan, report, kor other

iiem required to be subr_nittéd to EPA under this Consent Decree, the approved or mo'd.iﬁed

portion shall be enforceable under this Consent Decree.

X. PERFORMANCE GUARANTEE

29.  In order to ensure the full and final completion of the Work, Performing

Defendant shall establish and maintain a performance guarantee which shall initially be
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$10,500,000.QO with respect to the Uplands Area Work and $5,056,000.00 with respect to the .
River Removal Action Work. The performance guafaptee, which must be satisfactory in form
and substance to EPA, shall be in the form of one or more of the follovs‘/ing mechanisms
pfovided that, if Performing Defendant intends to ﬁse multipleA mechanisms, such multiple
mechanisms sha]l- be limited to surety bonds guaranteeing payment, letters of credit and trust
funds:

a. A surety bond unconditionally guaranteeing payment and/or performance
of the Work that is issued by a surety c.ompany>among those listed as a.cceptable sureties on
federal bonds as set forth in Circular 570 of the U. S. Department of the Tréasury; '

b.  One or more irrevocable letters of 'credit,‘ payable to or at the direction of
EPA, that is issued by one or more ﬁnancial institution(s) (i) that has the authority to issue
letters of credit and (ii) whose leﬁer-of-éredil operations are regulated and examined by a
Federal or State agency;' |

c. | A trust fund established for the benefit of EPA tiiat 1s administered bya
trustee (1) that has the authority to act as a trustee and (ii) whbse trust operations are regulated
and examined by a Federal or State agency; | |

d’ A demonstration by Performing Defendant that it meets the financial test
criteria of 40 C.F.R‘. § 264.143(f) with respect to the estifnated cost of completing thé Work,
pfovided that all other requirements of 40 C.F.R. § 264.143(f) are met to EPA’; satisfaction; or

e. A written guarantee to fund or perform the Work executed in favor of
EPA by one or more of the following; (i) a direct or indirect parent company of Performing
Defendaﬁt, or (ii) a company that has a "substantial business relationship” (as defined in 40

C.FR. § 264.141(h)) with Performing Defendant: provided, however, that any company

34

Page 36 of 621 ' ARG00358



" Case 1:08-cv-00124-IMK Document 183 Filed 10/10/12 Page 36 of 95 PagelD #: 5920

providing such a guarantee must derﬁonstrate to the satisfaction of EPA that it satisfies the
financial tesf and reporting requirements for'owévners anci operatdrs set forth in subparagraphs (l)

' through 3) ar;dA (5) through (8) of 40 C.F.R. § 264.143(f) with resbect to the estimated cost of
completing the Work that it proposes to guarantee hereunder.

30.  Initial Approved Forms of Performance Guarantees

a. Performing Defendant has selected, and EPA has found satisfactory,
initial performance guararitees pursuant to Paragraph 29, each spéciﬁc tb the Uplands Area
Work and the River Removal Action Wo_rk, and consisting of the following:“

| i. as to the Uplands Area Work, an irrevocable letter of credit in the
form attached hereto as Aépendix C (the "Uplands Area Work Letter of Credit™)
in the total do]iar amount df which is ix&itially SIQ,SO0,000.00. A qualified
settlement fund trust ("QSF Trust") in the form attached hereto as Appendix Dis
also created and hereby approved by the Céurt, which, consistent with Paragraph

| 3;1.b.( 1), may be Qsed as a Pérformance Gﬁarantee for the Uplands Area‘ Work;
and,
i. as to the River Removal Action Work, a trust fund, in the amount'

of $5,056,000.00, ("BJS Site Rivér Removal Action Work Trust") in the form

attached hereto as Appendix E.

b, Within ten'(10) days after the Effective Date, Performing Defendant Sh;?lll
execute, cause to be issued, or otherwise finalize thekUplands Area Work Letter of Credit and
~ BIS Site Ri,ver Removal Action Work Trust Agreemeﬁt in the forms attached hereto as
Appendices C and E, respectively. Within thirty (30) days of the Effective Date, Performing

Defendant shall submit all exccuted and/or otherwise finalized instruments or other documents
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required in ordef to make the selected perfonnaﬁce guarantee(s) legally binding to the EPA and

the United States in accordance with. Section XXIII (Notices and Submissions), with a copy to

vthe Chief, Cost Recovery Branch (3HS62) for EPA Region I1I. | |
31.  If, at any time after the Effective Déie and before issuance of thevCe‘:nAiﬁcation of

Completion of the Work pursuant to Paragraph 36, i’erforming Defendant provides a

perforxﬁance guarantee for completion of the Uplands Area Work or the River Removal Action

Wdrk by means of a demonstration or guarantee pursuant to Pafagraph 29.‘d. or 29.e.,

‘ Performing Defendant shall alsp comply with the other relevant 'reqm;rements of 40 C.F.R.

§ 264.143(f) relating to these mechanisnls‘unless otherinse provided in this Cdnsént Decree,

including but not limited to: (a) the initigl submission of required financial reports and

statements from the relevant entity’s chief ﬁnancial officer ("CFO") and independent certified

public accountant ("CPA"), in the form prescrib_ed by EPA in its financial test sample CFO

let;eré énd CPA reéérfs ayailable at: | “

http:/rwww.epa. gm&f’complia;{ce:’rcseurc_‘@s;"polici’cS;"c1czump.f"superﬁ’und/ t’"aﬁest-smnples.p.df:_.

(b) the annual re-submission of such feports and statements within 90 days after the close of

each such entity’s fiscal year; and (c) the prompf notification of EPA after each such entity

determines that it no longer satisfies the financial test requirements set forth at 40 C.F.R."

§ 264.143(H)(1) aild in any event within 90 days after the close of any fiscal year in which such

entity no longer satisfies such financial test requiréments. For purposes of the performéncé

guarantee mechanisms specified in this;Section X, references in 40 C.F.R. Part 264, Subpart H,

nn

to "closure," "post-closure," and "plugging and abandonment" shall be deemed to include the

Work; the terms "current closure cost estimate," "current post-closure cost estimate,” and
"current plugging and abandonment cbst estimate" shall be deemed to include all dollar
36
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amounts described in Paragraphs 1-4 of the "Sample CFO Letter" attached hereto as Appendix
F; the terms "owner" and "operator” shall be deemed to refer to Performing Defendant; the
terms "facility” and "hazardous waste facility” shall be deemed to include the BJS Site; and a
letter réquired by 40 C.F.R §264.151(f) shall be deemed to refer to a letter in the fofm attached
hereto as Appendix F.

432. In the event that EPA or Performing Defendant determines at any time that the
peﬁorﬁance'guarantee for the Uplands Area Work or the River Removal Action Work is
inadequéte or fails to meet the requifg:ments set forth in this Sectibn, whether due to an increase
in the estimated cost of the Work or for any other reason, Performing Defendant; within 30
days of ;eceipt of notice of EPA’s determination or, as the case may be, within 30 days of
Pérforming Defendant becoming aware of such informatioﬁ, shall obtain and present to EPA
for ap_provall a proposal for a revised or aitemative form of performance guarantee listed in

| Paragraph 29 that satisfies all requirements -set forth iﬁ this Section X, provided, however, that
if Performing Defendant cannot obtain such revised or alternative form of pert\"ormance
guarantee within such 30-day period, and provided further tha.t such Performing Defendant
shall have commenced to obtain such revised or alternative form of performance guarantee
within such 30-day period, and thereafter diligemly proceeds to obtain the séme, EPA shall
extend such period for such time as is reasonably nec‘essary for such Perfor_rﬁing Defendant in
the exercise of due diligence to obtain such revised or alternative fonﬁ of performahce
guarantee, such additional period not to exceed 60 days. On day 30, Performing Defendant
shall provide to EPA a status report on its efforts to obtain the revised or alternative form of_
guaraf;tee. In seeking approval for a revised or éltemative .form of performance guarantee,

Performing Defendant shall follow the procedures set forth in Paragraph 34.b.(2). Performing
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Defendant’s inability to post a performance guarantee for completion of the Work shall in no
way excuse performance of any other rer]uirements of this Consent Decree, inaluding, without
limitation, the obligation of Performing Defendant to complete the Work in strict accordance
with the terms of this Consent Decree. Norwithstanding the foregoing, EPA and Performing

- Defendant agree that the performance guarantee for the Uplands Area Work shall not exceed'
$10,500,000.00.

33.  Funding for Work Takeover. The commencement of any Work Takaover
pursuant to Paragraph 72 shall trigger EPA’s right to receive the benefit of any performance
guarantee(s) provided pursuant to Paragraphs 29.a., 29.b., 29.c., or 29.d., and at such time EPA‘ .
shall have immediate access to resources guaranteed undar any such performance guarantee(s),
wherher.in cash or in kind, as needed to continue and complete the Work assumed by EPA
under the‘ Work Takepver. Upon the commencement of any Work Takeover,_ if (a) for any
réason EPA rs unable to promptly secure?he resources guaranteed under any such performance
guarantée(s), whether in cash or in kind, necessary to continue and cOmplete the Work assumed
by EPA under the Work Takeover, or (b) in the event that the performance guarantee involves a
demonstratron of satisfaction of the financial test criteria pursuant to Paragraph 29.d. or
Paragraph 29.e.(i1), Performmg Defendant (orin the case of Paragraph 29.e. (n) the guarantor)
shall rmmedlately upon written demand from EPA deposrt into a specral account within the
EPA Hazardous Substance Superfund or such other account as EPA may specify, in

: immediately available ﬁrnds and without setoff, counterclaim, or condition of anyb kind, a cash
amount up to but not exceeding the estimated cost of campleting the Work as of such date, as
determined by EPA. In addition, if at any time VEPA is notified by the issuer of a performance

guarantee that such issuer intends to cancel the performance guarantee mechanism it has issued

£l
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then, unless Performing Defendant provides a substitute pérformance guarantee mechanism in -
accordance with this Section X no later than 30 days prior to the impending cancellation date,
EPA ;hall be entitled (as of and after the date that is 30 days prior to the impending

cancellation) to draw fully on the funds guaranteed under the then-existing performance
guarantee. All EPA Work Takeover costs not reimbursed ﬁnder this Paragraph shall be

reimbursed under Section XIII (Payments). A

34. Modification of Amount and/or Form of Performance Guarantee.

a. Reduction of Amount of Performance Guarantee. If Performing

Defendant believes that the estimated cost of completing the Work has diminished below the
anlounté set forth in Paragraph 29, Pérforming Defendant may, on any date after EPA has
approved any final désign ‘su'bmittaI/Response Ac:tion Plan in accordance with Paragraph 10.e.,
or concurrent with fhe submission of such final design submiﬁal/Response Action Plan(s),
petition EPA in writing _fo reduce the amount.o'f the Uplands Area Work or River RemoQal
Action Work perfomance guarantees provided pursuant to thié Section so that the amount of
such performance gularantee is equal to the estimated cost of completing the Work. In
.requesting a. reduction, Performihg Defendant shallvsubr.nit a .writte‘n proposal to EPA that shall
include a cost estimate c.onsisten‘t with the following:

i The cost estimate must be based upon cui’rent dollars.and costs
that would be incurred by an indebendent third-party in performing the
remaining portion of the Work described in the approved Response Action Plan
and se£ forth the total cost of the remaining Work activities for the entire period
this Consent Decree is effective, but not to exceed thii‘ty (30) years, including:

operation and maintenance costs; costs of performing any interim measures; any
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necessary long term monitoring costs; adjustments for uncertainties;
contingencies; and replacement costs. Such costs shall be adjusted to reflect the -
I:Iet Presgnt Value ("NPV"), which shall be calculated using the Treasury
Constant Maturities Nominal 30-Year Rate, averaged for tile previbus twelve
(12) months (using thé average spot rate for each month). The cost estimate
shall also include a schedule that doc’uments the costs fhat will be spent to

- perform the Work during each calendar year.

ii. In seéking approval for a reduction in the amount of thé
performance guarantee, Performing Defendant shall follow the procedures set
forth in Paragraph 34.b.(2) and (3) for requesting a revised or alternative form of
performance guarantee, except as specifically provided in this Paragraph 34.a. If

" EPA accepts Performing Defendant’s proposal to reduce the amount of
perfomaﬁce guarantee, either to the amount proposed by Performing Defendant -
or to some other amount selected by EPA, EPA will notify Performing
Defendant of such deciéion in writing and the estimated cost of éompleting the
Work shall be as set forth in EPA’s written decision. - Upoﬁ receiving EPA’s

- written decision, Performing Defendant may'éo reduce the amount of thé
performance guarantee aﬁd shall submit all executed and/or otherwise finalized
instruments or other documents required in order to make the selected
pérfonnance guarantee(s) legally binding in accordance with Paragraph 34.b.(2).
In the event of a dispute, Performing Defendant may reduce the amount of the
performance guarantee required l1er¢uhder only in accordance with a final

administrative or judicial decision resolving such dispute pursuant to Section
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XVI (Dispute Resolution).

iii. After EPA’s acceptance of any rc;vised cost estimate, the amount
of the performance guarantee thereafter will be reduced each year by the amount
of the estimate for the prior calendar ye;clr without need for additional EPA
acceptance, provided, however, .tha.t Performing Defendant submits a signed”
statement thét the costs incuﬁed within the last calendar year are no greater than
5% more than the costs projected in the cost estimate for that year and projécted
work milestones were achieved. Performing Settling Defendant shall thereafter
submit a revised performarnce guarantee instrument in the same form and-with
the same terms as the one then in effect, except that the amount will be reduced . |
accordingly.

v. Should Performing Defendant seek a greater _o.r subseqpént
reduction in the amount of any performance guarantee, or, if an anticipated

~ project milestone is not met, Perfofming' Settling Defendant shall submit to EPA
a revised cost estimate using the methodology iﬁ Paragraph 34.a.i. Aftef EPA’s
approval of such revised cost estimate, additional reductions in the performance
guarantee will be allowed at the end of each calendar year in accordance With
Paragréph 34.a.iii, based on the schedule contained in the re\}ised cobst estimate.
No change to the form or terms of any performance guarantee pfovided under
this Section, other than a reductioxi. in amount, is authorized except és provided
in Paragraphs 30.b., 32,.0r 34b.

b. Change of Form of Performance Guarantee.

(1) As of the Effective Date, Performing Defendant has established a
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QSF Trust Which EPA has found satis‘factory as a stand-by form of performance guarantee for .
. the Uplands Aréa Work in addition to or in lieu of the Uplands Area Work Letter of Credit,
provided, however, that should Performing Defendant desire to use the 'QSF Trust as a
performance guarantee, the QSF Fund shall be ﬁlnded to the satisfaction of EPA pursuant to
v Parag;apﬁ 32 and further provided that EPA may require amendment of the QSF Trust to
include a schedule of disbursement relating to Work performed. |
2) If, after the Effective Date, Perfoﬁning Defendant desires to
change the form or terms of any perform_ance guaraniée(s) provided pursuant to this Section,
Performing Defendant may, on any anniversary of .the Effective Date, or at any other time
agféed to by the Parties, petition EPA in writing to request a change in the form or terms of the
performancg guaranteé provided hereunder. The sﬁbmission of such proposéd révised or
alternative performance g}iarantee shall be as prq\fided in Pal;agraph }4.b‘(3).

(35 Performing Defendant shall submit a written proposal fora -
revised or alternative performance guarantee to EPA which shall specify, at a minimum, the
estimated cost of completing the subject .Work based on the méthodology used in Paragraph
34.a. and the proposed revised performance guarantee, including all proposed instruments or
other documents fequired in order to make the proposed perfpnnance guarantee legally binding.
The proposed revised or alternative performance guarantee rﬁust satisfy all requirements set
forth or incorporated by reference in this Section. Performing Defendant shall subrﬁit such
proposed revised or alternative performance guarantee to the EPA and the Uni.ted States in -
accorda_nce_ with Section XXIII (Notices and Submissions) with a copy té the Chief, Cost
Recovery Branch (3HS62) for EPA Region'IH. EPA will notify Performing Defendant in

writing of its decision to accept or reject a revised or alternative performance guarantee
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submitted pursuant to this Paragraph. Within ten days after receiving a written decision
approving fhe proposed revised or alternative performance guarantee, Performing Deféndant
shall execute and/or otherwise finalize all instruments or other documents required in order to :
make the selected performance guarantee(s) legally binding in a form substantially identical to
the documen;s submitted to EPA as part of the proposal, and such performance guarantee(s)
.shall thereupon be fully effective. Performing Defendant shall submit all executed and/or
otherwise finalized instruments or other documents required in order to make the selected |
peffdnnan;:e guarantee(s) legally binding to the EPA Chief, Cost Recovery Branch (3H862) for |
EPA Region III within 30 déys of receiving a written decision approving the proposed reviséd -
or alternative pe.rformance guarantee in accordance with Section XXIII (I;Iotices and

Submissions).

35.  Release of Performance Guarantee. Performing Defendant shall not release,
canc.el, or discontinue any performance guarantee provided pursuant té this Section except as
provided in this Paragraph. ‘If Performing Defendant receives written notice from EPA .in
accordance with Paragraph 36.b. that the Uplands Area Work or the River Remova_l Action
Work has been fully and finally completed in accordance with the terms of this Consent Decree,
"~ orif EPA otherwisé sb notifies Perfo.rming- Defendant in writing, Perforn)ing Defendant may

thereafter release, cancel, or discontinue the performance guarantee(s) for the completed work
provided puréuant to this Section. In thé event of a dispute, Performing Defendant rhay release, -
cancel, or discontinue the performance guarantee(s) required hereunder only in accordgnce with

a final administrative or judicial decision resolving such dispute pursuant to Section XVI

_ (Dispute Resolution).
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XI. CERTIFICATION OF COMPLETION

36. Completion o'f the Work.

a. Within 90 days after Performing Defendant concludes that all phases of
the Uplands Area Work or the River Removal Action Work have been fully performed, and the
Performance Standards for such Work have been achieved, Performing Defendant shall
schedule and conduct a pre-certiﬁcatioh inspection to be attended by Performing Defendant,
EPA ahd WVDEP. If, after the pre-certification inspection, Performing Defendant still believes
that the Uplands Area Work or the River Removal Action Whrk has 'beén fully performed,.and
the Performance Standards for such Work have been achieved, Performing Defendant shall
submit a written report by a registered professional engineer and registered geologist stating
that the Work'has been corhpleted in full satisfaction of the :equiremenfs of this Consent _
Decree ("Request fhr Certification of Completion"). The Request for Certification of
Complétion shsll contain the following statément, signed by a_responsihle corporate official of
Performing Defendant or Performing Defendgnt's Project Coordinator:

“To the best of my knhwledge, after thorough investigation, I certify that the
information containsd in or accompahying this submission is true, accurate and
comp.lete. [ 'am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing violations.';
If, after review of the Request for Certification of Completion, EPA, after re_asonab(le ,
opportunity to review and comment by the State, determines that any portion of the Work for
which Performing Defendant has submitted the Request for Certification of Completion has not
been completed in accordance with this Consent Decree, or that the Performance Standards fhr
such Work have not been achieved, EPA will notify Performing Defendant in writing of the

activities that must be undertaken by Performing Defendant pursuant to this Consent Decree to
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complete the sﬁbject quk and achieve the pertinent Perfdrmance Standards. EPA will set
forth in the notice a schedule for performance of such activities consistent with the Consent
Decree and the ReSpoﬁse Action Plan or require Performing Defendant to submit a schedule to
EPA for approval pursuant to Section IX (EPA Approval of Plans qnd Other Submissionsj.
Performing Defendant shall perfqrm all activities described in the notice in accordance with the
specifications and schedules established therein, subject to their right to invoke the dispute
resolution prdcedures set forth in Section XVII (Dispute Resolution).
b If EPA concludes, based on the initial or ény subseqhent Request f()r

" Certification of Completioﬁ suBmitted by Performing Defendant and afterva reasonable
opportunity for review ahd comment by the State; that the Work for which Pérforming
Defendant has submitted the Request for Certification of Completion has been pérformed in
accordance withvthis Consént Decree, EPA will 50 no:tify Settling Defendants in writing as soon
as practvicable. Nothing con;ained gerein is intended as a waiver of the rights of the State of
West Virginia fo contest an EPA Certification in a judicial appeal based upon the failure of a
remedy to meet State "apﬁlicable relevant and appropriate re‘quirements" ("ARAR’s") under
CERCLA.

XII. EMERGENCY RESPONSE

37. | In the e‘vent of any action or occufrence during the performance of the Work»
which causes or threatens a rélease of Waste Material from the BJS Site that constitutes an
emérgency situation or may present an immediate threat to public healfh or welfare‘ or the

~ énvironment, Performing Defendant shall, subject to Paragraph 38, immediately take all
appropriate action to pfevent, abaté, or minimize such release or thréat of release, and shall
‘immediately notify the National Resi)onée Center (800) 424-8802 and the EPA's Project’

Coordinator, or, if the Project Coordinator is unavailable, the Chief of EPA Region 111
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Hazardous Site Cleanup Division’.s DE, VA & WV Remedial Branch. If neither of these
persons is available, Performing Defendant shall notify the EPA Region III Hotline at 215-814-
3255. Pefforming Defendant shall take such actions in consultation with EPA's P.roject
Coordinafor or other évailable authorized EPA officer and in accordance wit.h all applicable
provisions of the Health and Safety Plans and any other applicable plans or documents
developed pursuant to thié Consent Decree. In the event that Performing Defendant fails to
take appropriate response action as required by this Section, and EPA takes such action iﬁstead,
Perfomling Defendant shall réimburse EPA all cosfs of vthe résponse action not inconsistent
with the NCP pursuant to Section XHI (Payments). |
38. - ‘ Nothing in the preceding Parégfaph or in this Consent Decree shall be deemed to
- limit ény authority of the United States a) to take all appropriafe action to protect human ﬁealth
~ and the environment or to prevent, abate, respond to, or minimize an actual or threéténed ,
releaée;ot; Waste Material on, at, or from the BJS Site, or b) to direct or order such acfion, or
seek an order from the Court, to protect human health and the environment or to prevent, abate,
respond to, or minimize an actual or threatened release of Waste Material on, at, or from the
BJS Site, subject to Section XVIII (Covenants Not to Sue by _Plaintiffs).. |

XIII. PAYMENTS

39. Payments by Non-Performing Defendants.

a. . Within 60 days of the Effective Date, -Non—Performing Defendant CBS
shall pay $5,000,000.00 and Non-Performing Defendant ExxonMobil shall pay $6,000,000.00
into the QSF Trust established pﬁrsuant to ‘Paragraph 30.a.1,, such funds to be immediately
accessible to Performing ljvefendant to meet its obligations.hereuhder. Such funds shall be used

~ solely for such pu.rposes.
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b. Within 60 days of the Effective Date, Non-Performing Defendant
~ ExxonMobil shall pay $5,000,000.00 into the BJS Site River Removal Action Work Trust
established as part of the performance guarantee pursuant to Péragraph 30.a.ii.

40.  Payment of Past Response Costs. Within 65 days of the Effective Date,

| Performing Defendant Vertellus shall pay to EPA $11,000,000.00 as full and complete payment

for gll Past Résponse Costs. Payment shall be made by FedWire Electronic Funds Transfer
("EFT") to the U.S. Department of Justicé account in accordance with current EFT procedures,
referencing USAO File Number 2008v00758, EPA Site/Spill ID No. 0371, and DOJ Case
Number 90-1 1-3-08499.' Paymient shall be made in a(;cordance with instructions providgd to
Performing Defendant by the Financial Litigation Unit of the United States Attorney’s Office
for the Northern i)istrict of West Virginia following lodging of the Consént Decree. Any
payments received by the Department of Justice after 4:00 p.m. (Eastem_Ti_mc) will be éredited
on the next businéss,day. Performing Defendal;xt shall send notice that sucﬁ payment has bleen'
made to the Unitéd Statés as specified in Section XXIII (N_oti\ces‘ and Submissions) and tb the
Docicet Clerk (3RCOO), United States Environmental Protection Agency, 1650 Arch Street,
Philadelphia, PA >19103. At the timé‘ of payment, Performing Defendant shall send copies of
the payment confirmation to the United States as specified in Section XXIII (Notices and
Submissions) and to the Docket Clerk (3RC00), United States Envifonmental Protection
Agency, Region III, 1650 Arch Street, Philadelphia, Pennsylvania 19103.

4]1. - Payments by Performing Defendant for Futuie ResponSe Costs.

a.. Performing Defendant shall pay to EPA all Future Response Costs rjot
inconsistent with the NCP and any penalties required by Section XVIL. On a periodic basis,
EPA will send Performing Defendant a bill reqtﬁring payment that includes a cost summary
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setting forth direct and indirect costs incurred by EPA, DOJ and their contractors. Performing
Defendant shall make all payments within forty-five (45) days of Performing Defendant’s
receipt of each bill requiring payment, except és étherWise provided in Paragraph 44.a.
Performing Defendant shall make all payments fequired by Athis Paragraph by é certified or

- cashier’s check or checks made payable to "EPA Hazardous Substance Superfund," and
referencing tl.le namé and address of the party making the payment, EPA Site/Spill ID No.
0371, and DOJ case number 90-11-3-08499. Performing Defendant shall send the check(s) to
the United States Environmental Protection Agenéy, Superfund Payments, Cincinnati Finance
Center, P.O. Box 979076, St. Louis, MO 63197-9000, ar-xd shall send copies of the check(s) to

 the United States as Specified in Section XXIII (Notic-es and Submissions) and to the Docket
Clerk (3RCO00), United States Environmental Protection Agency, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. |

A b. . ) Perforn1ing Defendant shall reimburse the State, as pfovided below, for

all State Future Response C;)sts incurred in a manner not igconsistent with the NCP and/or
applicable state statﬁtes and regulations. The Sfa_te will periodically send the Performing
Defendant a bill requiring payment of State'Futl-Jre Response Costs that includes a cost
summary, setting forth direci and indirect costs incurred by the State. The State Future
Response éosts shall be documented in accordance with the NCP and/or éppliéable state
statutes and regula;idns a;id shall include, but not be limited to, the following do.cﬁment‘s:'
financial management reports, invoices, time sheets and/or travel vouchers. The State shall
provide Performing Defendant one copy of ail supporting documentation, exclusive of any

confidential business information and Privacy Act information at the time the bill is sent.
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Performiﬁg Defendant shall make all payments required by Paragraph 41.b. to‘the ;'West
Virginia Department of Environmental Protection" by sending to tﬁe following address:

West Virginia Department of Environmental Profection

Office of Fiscal Services, Accounts Receivable .

601 57th Street, SE

Charleston, West Virginia 25304 ,

Payment by Performing Defendant shall be by cashiers or certified check and
Performing Deféndant shall péy the total amount of the bill within thirty (30) days of réceipt of

- each bill requiring payment, except as otherwise provided i1} Paragraph 44b The check should

reference "Big John Salvage-Response Costs"

42.  Work Takeover. In the event that EPA assumes the responsibility to imp.lement
the Work in accordance with Paragraph 72 (Work T_akeover), Performing Defendant shall pay
to EPA all future Response Costs not inconsistent with tﬁe NCP asso'(:iated with the Work, that

are incurr¢d after the date that- EPA assumes responsibility for implementing the Work. In
‘addition, all monies secured for financial assurance pursuant to fara‘graph 29.b. and c. shall bé
‘transferred into the BJS Site Special Account, as identified in Paragraph 43. In that event, on a
periodic basis, the United States will send to Perfom)mg Defendant a bill requiring payment
which includes an EPA-prepared cost summary, which includes direct and indirect costs
incurred by EPA and its con&actors, and a DOJ-prepared cost summary which reflects costs
incurred by DOJ and its contractors, if any. Pérfonning. Defendant shall make all paymenté
within 30 days of Performing Defendant’s receipt of each bill requiring paymeit, éxcept as
othefwise provided in Paragraph 44.a. Performing Defendant shall make all payments required
by this Paragraph by a certified or cashier’é check or cﬁecks made payable to "EPA Hazardous

‘Substance Superfund," and referencing the narﬁe and address of the party making the payment,

EPA Site/Spill ID No. 0371, and DOJ case number 90-11-3-08499. Performing Defendant
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shall send the check(s) to the United States Environmental Protection Agency, Superfund
Payments, Cincinnati F inance Center, P.O. Box 97§0-76', St. Louis, MO 63197-9000, and shall
send copies of the check(s) to the United States as SpeAcifii‘ed in Section XXIII (Notices and |
Submissions) and to the Docket C lerk (3RC00), United States Emﬁronmental Protection
Agency, 1650 Arch Sﬁeet, Philadelphia, Pennsylvania 19103.‘

43.  Payments to Special Account. The total amount to beApaid by Performing

Defendant pursuant to Paragraphs 40, 41.a. and 42 shall be deposited by EPA in the BJS Site
Special Account to be retained and used to conduct or finance respoﬁse activities at or in
connection With the BIS Site, or to be transferred by EPA to the EPA Hazardous Substance |

Superfuﬁd.

44.  Right to Contest United States Future Response Costs or State Future Resbonse
Costs.
a. Performing Defendant may coﬁtest_payment of ali or any portion of
Future Responsé Costs' under Paragraphs 41.a. and 42 if it deterinines that the United States has
made é mathematical or accounting error or included a cost item that is not within thé definition
of Future Response Costs, or if it believes EPA incurred excess costs as a direct result éf an
EPA action that was inconsiétent with a specific provisio%l or provisiéns of the NCP. Such
objection shall be made in writing within 30 days of receipt of the bill and must be sént to the
- United States pursuant to Section XXIII (Notices and Submissions). Any such objection shall
specifically identify the confested Future Reéponse Costs and the basis for objéction. In the
event of an objection, Performing Defendant shall within the 30 day period pay all uncontested
Future Rés‘ponse Costs io the United States in the manner describg:d in Paragraph 41.a.

' Simultaneously, Performing Defendant shall establish an interest-bearing escrow account in a
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federally-insured bank duly chartered in the State of West Virginia'and remit to that escrow
account fuﬁds equivalent to tﬁe am&mt of the contested Future Response Costs. Performing
Defendant shail send to. the United States, as provided in Section XX1 (Noticés and
Submissions), a copy of the transmittal ielter and check in thé aﬁount_of the uncontested Future -
Response Costs, and a copy of the .corresponde.nce that establishes and funds the escrow |
acéount, incl.uding, but not limited to, information contaiﬁing the identity of the bank and bank
_account under which the escrow account is established as well as a bank statement showing the
initial balance of the escrow account. Simulfanebusly with establishment 6f the escrow
account, Performing Defendant shall initiate the Dispute Resolution pro‘cedures in Section XVI
_ (Dispufe Resolution). If the United States prevails in the dispute, within 5 working days of thé
 final resolution of the dispute, Perfoﬁning Défendant shall pay the sums due (with accrued
interest) to the‘Unit‘ed States in the manner described in Pataé,raph 41.a. If Performing |
Deféndant i)revails con;:emingr any aspeét of the contested césts, I;erforming Defendant shall
pay that portion of thé costs (plus associated accrued Intérest), if any, for whiclh they did nét |
- prevail to the United States in the manner described in Paragraph 41 .a; Performing Defendanf.
| shall be disburéed any balance of fhe escrow account. The dispute resolution procedures set
forth in this Paragraph in conjunction with the brocedures set forth in Section XVI (Dispute
Resolution) shall be the exclusive mechanisms for resolving d.isputes_ regarding Performing
Defendant’s obligation to reimburse the United States for its Future Response Costs.‘
b. | If Performing Defendant determines that the State has made an
accounting érror or if it alleges that the State has submitted a bill that is inconsistent with the
NCP, applicable state statutes and regulations, or this Consent Decree, Performing Defendant

shall file written objections to the bill of the State within thirty (30) days of receipt of the bill
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specifically idéntifying the error or inconsistency. If the State agrees with Perfoﬁning
Defendant’s objéctions it shall so inform Performing Defendant and submit a revised bill. If
the State does not agree with the objections, it shall so inform Performing Defendant and the
matte? shall be subject to an informal vnegotiat_ion period of twenty (20) days between the
Director of the Division of Land Restoration of the West Virgihia Department of
Environmental Protection and a negotiator appointed by Performing Deféndant. If after tﬁe
informal negotiation period the mattér is still not resollved, then the State and Performing | :
Defendant agree that an indei)endent mediator will be agrée(i ﬁpon by the State and Pefforming

| Defendant and mediation will be held within a second twenty (20) day period with each party
splitting the costs of the mediation. If the mediation is uﬁSuccessful, then the State aﬂd
Perfqm;ing Defendant hereby agree .t‘hat either .party may seek aﬁpropria;e relief from this

. Court.

45.  Interest. In the event thgt any payment for Past Response Costs, Future

Response Costs, or State Future Response Costs fequired by this Section is not made by the

: date required, Performing Defendant shall pay Interest on the unpaid balance. The Inteyest to
be paid on Past Response Costs under this Paragraph shall begin to accrue on the Effeétiv_e :
Date. The Interest on Future Responée Costs or on State Future Response Costs shall begin to
accrue on the date of the bill. The Interest shall accrue through the date of Performing
Defendant’s payment. Payments of Interest made under this Paragraph shal.l be in addition to
such-other remedies or sanctions available to Plaintiffs by virtue of Performing-Defendant’s
failure to make timely payments under this Section inclﬁding, but not limited to, payment of

Stipulated Penalties pursuant to Paragraphs 59 and 60.

52

Page 54 of 621 ARG600376



'Case 1:08-cv-00124-IMK Document 183 Filed 10/10/12 Page 54 of 95 PagelD #: 5938

XIV. INDEMNIFICATION AND INSURANCE

46.  Performing .Defen‘dant’s Indemnification of the United States.

a,’ The United States does not assume ahy liability by entering into this
agreement or by virtue of any designation of Pérforining Defeﬁdant as EPA's authorized
representatives under Section 104(e) of CERCLA. Performing.Defendént shall indemnify, save
and hold harmless the United States, and its ofﬁcial's, agents, exﬁployees, contractors,
subcontractors, or representatiQes for or from any and all claims or causes of action arising
from, or on acéount of, negligent or other wrongful acts or omissions of Performing Defendan?,'
its officers, directors, employees, agents, contractors, subc.ontractors, and any persons acting on
their behalf or uﬁder their‘control, in carrying out activities pursuant‘ to this Consent Decree;
including, but not limited to, any claims an'siné from any.designation of Péfforming Defendant .
as EPA's authorized representatives under Section 104(e) of CERCLA. Further, Peffor;ning
Défendant agrees to pay the Unitéd States all costs it incurs including, but nof, limited to,
attom:ys fees and other expensés of litigation and settlement arising from, or on accéunt of,
claims made against the United States based on negligent or other wrongful acts or omissions of
Performing Defendant, its officers, directors, employees, agents, contfactors, subcontractors,

“and any persons acting on their behaif or under their control, in can&ing out activities pursuant
_ to. this Consent Decree. The United States shall not be held out as a party to any contract
eﬁtered into by or on behalf of Performing Defeﬁdant in carrying out activities pursuant to this
Consent Decree. Neither Performing Defendant nor any such contractor shall be considered an
agent of the United States.
| b. The United States shall givé Performing Defendant notice of ahy claim
for which the United States plans to seek inder_ﬁniﬁcation -pursuanfto Pafagraph 46.a. as soon as

practicable, and will consult with Performing Defendant prior to settling such claim.
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47.  Settling Defendants covenant not to sue and agree not to assert any claims
against the United States for damages or reimbursement or for set-off of any payments made or
to be made to the United States arising from or on account of any contraét, agreement, or
arrangemeﬁt betweén Seﬁling Defendants andv any person for performance of Work on or
relating to the BJS Site, including, but not limited to, claims on account of construction delays.
In addition, Performing Defendant shall indemnify and hold harmless the United States with
respect to any and all claims for damages or reimbursement arising from or on account of aﬁy :
contract, agreemeht,'or arrangerﬁent between Séttling Defendant and any pefson for
performance of Work on or relating to the BJS Site, including, but not limited to, claims on
accoﬁnt of construction delays.

'48.. "No later than 15 days before commencing any on-site Work, Performihg
Defendant shall secure, and shall maintain until the first anniversary of EPA'S Certification of
Complétion'pmsuant to Paragraph 36.b. of Section XI (Certiﬁcation of Completionj
compreheﬁsive general liabilify insurance with limits of $5,000,000, combined sing]e limit, and

- automobile liaﬁility insurance with limits of $500,000, combined single ‘limit, naming the |
United States as additional insured. In addition, f6r~ the duration of this Consent Decree, |
Performing Defendant shall satisfy, or shall ensure that its contractors or subcontractors satisfy,
all apblicable laws and regulations regarding the provision of worker's compensation insurance
fof all persons performing the Work on behalf of Performing Defendant in furtherancé of this |
Consent Decree. Prior to commencement of the Work under this Consent Decree, Performing
Defendant shall provide to EPA certificates of such insurance and a copy of each insurance
policy. Performing Defendant shall resubmit such certificates and copies of policies each year

on the anniversary of the Effective Date. If Performing Defendant demonstrates by evidence
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7

satisfactory to EPA that any contractor or subcontractor maintains iﬁsurance equivalent to that
described above, or insurance covering the same risks but in a lesser amount, then, with respect
to that contractor or subcontractor, Performing Defehdant needs to provide only that portion of
the insurance described above which is not maintained by the contractor or spbcontractor.

XV. FORCE MAJEURE

49.  "Force majeure," for purposes of this Consent Decree, is defined as any event

arising from ‘causes beyond the control of Performing Defendant, of any entity controlled by |

A Performing Defendant, or of Performing Defendant’s contractor, that delays or prevehtg the
performance of any obligation under this Consent Decree despite Perfoﬁning Defendaﬁt’s best
efforts to fulfill the obligation. The requirement that Performing béfendant exercise "best ‘
efforts tojfulﬁll thé obligation" includes using best efforts to anticipate any potential force
majeure event and best efforts to address the gffects of any potential force majeure event: (1) as
it is occurring, and (2) following the potential force majeure event, such that thé deiay is
minimized to the greatest extent possible. "Force Majeure" does not includé ﬁnéncial inability
to complete the Work or a failure to attain the Performance Standards or increased costs.

50. If any event oécurs or has occurred that may delay the vperfo.rmance of any
obligation under this Consent Decree, whether or not caused by a forcé majeure event,
Performing Defendant shall orally notify EPA's Project Coordinator or, in his or her absence,
EPA’s Alternate Project Coordinator or, in the event both of EPA’s designated represéntatives
are unavailéble, the Director of the Hazardoﬁs Site Cleanup Division, EPA Region I1I, within
48 hours of when Performing Defendant first knew that the event might cause a delay. Within
5 days thereafter, Performing Defendant shall provide in writing to EPA an explanation and ‘
description of the reasons for the deiay; the anticipated duration of the delay; all actions taken

or to be taken to prevent or minimize the delay; a schedule for implementation of any measures
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to be taken to prevent or mitigate the delay or the effect of the delay; Performing Defendant’s
rationale for attributing such delay to a force majeure event if they intend to assert such a claim;
and a statement as to whether, in the opinion of Performing Defendant, such event may cause or
contribute to an endangerment to public health, welfare or the enviro@ent. Performing
Defendant shall include with any notice all available documentation supporting their claim that .
the delay was attributable to a force majeure. Failure to comply with the above requirements
shall preclude Performing Defendant from asserting any claim of force majeure for that event
for the period of time of such failure to comply, and er any additional delay caused by such
failure. Performing Defendant shall be deemed to know of any circumstance of which
Performing Defendant, any entity controlled by Performing Defendant, or Performing
‘Defendant’s contractors knew or should have known.

S1. AIf EPA agrees that the delay or anticipated delay is attributable to a force |
majeure event, the time for performance of the obligations under this Consent Decree that are |
affected by the force majeure event will be extended by EPA for such time as is neeessary to
eomplete those obligations. An extension of the time for performance of the obligations
affected by the force majeure event shall not, of itself| extend the time for performance of any
other obligation. If EPA does not agree.that the delay or anticipated delay. has been or will be
caused by a force majeure event, EPA will notify Perfomling-Defendant in writing of its
.decision.v If EPA agrees that the deley is attributable to a force majeure enent, EPA will notify
Performing Defendant in writing of the length of the extension, if any, for performance of the
obligations affected by the fefce majeure event. |

52 If Perfnnning Defendant elects to invoke the dispute resnlutionl procedures set

forth in Section XVI (Dispute Resolution), it shall do so no later than 15 days after receipt of
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EPA's notice. In any such proceeding, Performing Defendant shall have the burden of

~ demonstrating by a preponderance of the evidence that the delay or anticipated delay has been’
“or will be caused by a force majeure event, that the duration of the delay or the extension
sought was or will be warranted under the circumstances, that best efforts were exercised to
avoid_a;ld mitigate the effects of the ;ielay, and that Performing Defendant comp.lied with thé
requirements of Paragraphs 49 and 50,-above. If Performing Defendant carries this burden, the
delay at issue shall be deemed not to be a violation by Performing Defendant of the affected
obligation of this Conseht Decree identified _td EPA and the Couft.'

XVL DISPUTE RESOLUTION

53.  Unless otherwise expressly provided for in this Consent Decree, the dispufe
resolution procedures of this "Section shall be the exclusivé xﬁecﬁanism to resolve disputes
ansmg under or with  respect to tlns Consent Decree. However the procedures set forth n thlS

- Section shall not apply to actions by the Umted States to enforce obllgatlons of Settlmg
Defendants that have not been.disputed in accordance with this Section.

54. ‘Unless otheMise expressly provided for in this Co’nse_ﬁtDecree, any dispute
which arises under or with respect to this Consent Decree shall in the first instance be the
subject of informal negotiations between the Parties to the dispute. The period for informal
negotiations shall not éxceéd 20 days from the time the dispute arises, unless it is modified by -

- written agreement of the Parties to the dispute. The dispute shall be considered to have arisen
when one party sénds a written Notice of Dispute to all of the other Parties to the dispute.

55. Statements of Position.

a, In the event that the Parties cannot resolve a dispute by informal
~ negotiations under the preceding Paragraph, then the position advanced by EPA shall be

considered binding unless, within 10 days after the conclusion of the informal negotiation
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period, the affected Settling Defeniiant(s) invoke(s) the formal dispute resolution procedures of
'~ this Section by serving on the United States and all other Settling Defendants a written

Stateiiieiit of Position on the matter in dispute, incliiding, but not limited to, any factual data,
analysis or opinion supporting that position and any supporting documentation rélied upon by
Settling Defendant(s). The Statement of Position shiall specify Settling Défendants’ position as
to whether formal dispute re;olution should proceed under Paragraph 56 or Paragraph 57.

b. Within 14 days after receipt of the affected Settling Defendants' _
Statement of Position, EPA will serve on all Setiling Defendants its Statement of Pcisition,
including, but not limited to, any factual data, analysis, or opinion supporting that position and
all supporting docqmentation relied upon by EPA. EPA's Statement of Position shall include a
siatement as to whether formal’diépute resolution should proceed urider Paragraph 56 or 57.
Within 14 days after receipt of EPA's Statemg:nt of Position, the_affecléd Settlirig Defendant(s)
may submit .a> Reply.

c. If there is disagreement between EPA and Settling Defendants as to .
whether dispute resolution should proceed under Paragraph '56 or 57, the Parties to the dispute ,
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the affected Settling Defendant(s) ultimately appeal(s) to the Court to iesolve the
dispute, the Court shall determine which paragraph is applicable in aiccordance with the
standards i)f applicability set foirth in Paragraphs 56 and 57.

56.  Record Review. Formal dispute resolution for disputes pertaining to the

selection or adequacy of any response actii/itiés and all other dispuvtes that are accorded review
on the administrative record under applicable principles of administraiive law shall be

conducted pursuant to the procedures set forth in this Paragraph. For purposes of this
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. Paragraph, the adequacy olf any response activities identified in the Action Memorandum
includeé, without limitation: (1) the adequacy or appropriateness of plans, procedures to
implement plans, or any other items requiring approval by EPA under tHis Consent Deéree, and
(2) the adeduacy of the performance of response activities taken pursuant to this Consent
Decree. Nothing in this Consent Decree shall be construed to allow any dispute by Settling
Defendants regarding th¢ vélidity of the respohse action selected in the Action Memorandum'.‘

;i. An administrative record of the dispute shall be-mai’ntained by EPA aﬁd
shall 'c'ontain all stateryents of position, including sﬁpporting (ioéumentation, submitted
puréuant to this Section. Where appropriate, EPA may allow submission of supplemental
statements of position by the Parties to the dispute. ,

b. : The Director of the Hazardous Site Cleanup Division, EPA. Regio_n oI

will issue a final administrative decision resolving the dispute baséd' on the administrativ-e
record described‘ in Paraéraph 56.a. This decision shall be binding upon Settling Defendant(s),
subject only to the right to seek judicial review pursuant to Paragraph 56.c. and d.

c. Any administrative decision made by EPA pursuant to Paragraph 56.b.
shall be reviewablé by this Court, provided that a m'otipn‘for judicia] review of the decision is
filed by Seﬁling Defendant(s) with the Court and Served on all Parties within 10 days of
receipt of EPA's decision. The motion shall inciude a description of the matter in dispute, tﬁe

E efforts made by the Parties to resolve it, the relief requested, and the schedule, if any, within
which the dispute: must be resolved to ensure orderly implementation of this Consent Decree.
The United States méy file a response to Settliﬁg Defendant(s’) mbtion._ |

d. In proceedings on any dispute governed by this Paragraph, Settling

Defendant(s) shall have the burden of demonstrating that the decision of the Hazardous Site
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Cleanup Division Director is arbitrary and capricious or otherwise not in accordance with law.
Judicial review of EPA's decision shall be on the administrative record comi)iled pursuant to
Paragraph 56.-a.
57. . Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response activities identified ia the Action Memorandum nor are otherwise
| accorded review on the administrative record under applicable principles of administrative law,
shall be governed by this Paragraph. Following receipt of Settling Defendant’s S‘tatemer'xt of
Position submitted pursuant to Paragraph 5‘5', the Diréctor of EPA Region III's Hazardous Site
Cleanup Di'vi;ion, will issue a final decision resolving the dispute. The Haiardous Site
Cleanup Division Director's decision shaH be binding on -‘Settling Defendant(s) unless, within
10 days of receipt of the decision, Settling Defendaﬁt(s) file with the Court and serve on the
~ Parties a motion for judicial review of the decision setting forth the matter in dispufe, the efforts
- ‘rvnade i)y thé Parties to resolve it, the reliet: requested, and the schedule, if any, within which the
dispute mlis_t be resolved to ensure orderly imp]ementation of the Consent Decree. The United
States may file a response to Setﬂing Da’fendant(s’) motion.
58.  The invocation of formal dispute resolution pfocedures under this Section shall
_not extend, postpone or affect in any way any obligation of Senling Defendants under this
Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated
penalties with respect to the dispute_d.matter shall continue to accrue but payment shall be
stayed pending résolution of the dispute as prbvided in Paragraph 66. Notwithstanding the stay
of paymeht, stipulated penalties shall accrue 'from the first day of nonc01npliance with any

"applicable provision of this Consent Decree. In the event that Settling Defendant(s) does/do not
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w

prevail on the disputed issue, stipulated pen’élti‘es shall be assessed and paid as provided in
_Section XVII (Stipulated Penalties).

XVIL. STIPULATED PENALTIES

59.  Failure to Comply with Payment Requirements
a. “Each Settling Defeﬁdant shall be liable to the United Stétes for stipulated
penalties. in the amount set forth belov-v for failure to comply with the payment requirements
applicable to it as set forth in Section XIII (Payments) of this Consent Decree unless excused
under Section XV (Force Maj eure) andvin_compliancé with Section X (Performanée Guérant_ee).
The following stipulated penaltiés shall accrue per violation per day for each and every

day that payment is delayed:

$ 3,500.00 1* through 14™ day
$ 7,000.00 | , 15" through 30" day
$ 12,000.00 | 31% day and beyond
b. Stipulated Penalties due to the State. If any payment due to the State

‘under Paragraph 41.b. of this Consent Decree is not paid by the required date, Performing
Defendant shall pay the State as appropriate a stipulated penalty, in addition to the interest

required under Paragraph 45. Payment of stipulated penalties shall be as follows:

Penalty Per Violation Per Day .- | Period of Noncompliance . |

$ 2,000.00 E 1* through 14" day
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$ 3,000.00 ' 15" through 30™ day

$ 5,000.00 : 31° day and beyond

Stipulated penalties are due and payable within thirty (30) days of the date for demand
for payment of st.ipulated penalties by the; State. Performing Defendant shall maké all payments
required by tﬁis Paragraph 59.b. to the "Wesf Virginia Department of Environmental
Protection” at the following address:

West Virginia Department of Environmental Protection

Office of Fiscal Services, Accounts Receivable

601 57th Street, SE

Charleston, West Virginia 25304

If Performing Defendant believes that the State has made an error with respeét tothe
irpposition of stipulated peﬁalﬁes,ith.en Performing Defendant may dbject to the impositionbof
such penalties in the same manner and in the samé fashion as Paragraph 44.b.

Payments made under this Paragraph shall be in addition to any other rerﬂedies available
to the State under the law by virtue of Performing Defendant’s. failure to comply with the’

v requirements of this Consent Decree. - \

60.  Performing Defendant shall be liable to the United S;tat.es' for stipulatea penalties
in the amounts set foﬁh below for failure to comply with the requireménts of this Conséht
Decree, unless jexcused‘under Section XV (Force Majeure). "Compliance" by Performing '
Defendant shall include-cpmpletion of ail activities required under this Consent Decree in
accordance with all applicable requirements of law, this Consent Decree, and any plans or oth-er

documents approved by EPA pursuant to this Consent Decree and within the specified time

schedules established by and approved under this Consent Decree.
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Penalty Per Violation P
$ 3,500.00 1% through 14" day
$7,000.00 15" through 30™ day
$ 10,000.00 31* day and beyond
61.  Inthe event that EPA assuines performance of a portion or all of the Work

pursuant to Paragraph 72 of Section XVIII (Covenants Not to Sué by Plaintiffs), EPA will so
notify Performing Defendant in writing and Perform'ihg Defendant shall be liable for a
stipulated pénalty in the amount of $1 ,500,000. Stipﬁlated penalties under this Paragraph are in
éddition_ to the remedies available under Paragraph 72 (Work Takeovér).
62. Al pénalties shall begin to accrue 611 the day ‘after the complete perfonnaﬁce is

~ due or the day é 'violation occurs; and shall continue to accrue through the final day of the
correction vof the noncompliance br completion of the activity. However, gtipulated penalties
shall not accrue: (1) 'wit}; réspéct toa deﬁcient submission under Section IX (EPA Approval of -

" Plans and Other Submissions), during the period, if any,' beginning on the_ 31st day after EPA’s

receipt of such submissipn until the date that EPA no;iﬁes Performing Defendant of any
deficiency; (2) with respect to a decision by the Director of the Hazardous Site Cleanup

~ Division, EPA Region III, under Paragraphs 56.b. or 57 of Section X_VI (Dispute Resoiution),
during the period, if any, beginning on the 21st day after the date that Settling Defendant’s
reply to EPA's Statement of Position is“r;cceived until the date that the Director issues a final
decision regarding such dispute; or (3) with respect to judicial review by this Court of any

dispute under Section XVI (Dispute Resolution), during the period, if any, beginning on the
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31st day after the Court's receipt of the final submission regarding the dispufe until the date that’
the Court issues a final decision regarding such dispute. Nothing herein shall prevent the
simultaneous abcruél of separ:ate penalties for separate violations of this Consent Decree.

63. Following EPA's determination that Settling Defendants have failed to comply |
with a requirement of this Consent Decree, EPA may give Settling Defeﬁdants written

_ notification of the same as soon as practicable and describe the noncoinpliance. EPA may send

to Settling Defendants a written demand for the payment of the penalties. However, penalties |
shall accrue as provided in the preceding Paragraph regardless of whether EPA has notified a
Settling Defendant of a vioiation. |

64.  All penalties accruing under this Section shall be dﬁe and payable to the United
States within 30 days of a Settling Defendant’s(s’) receipt from EPA of a demand for payment
of the penalties attributable to such Settling Defendant,.u_nless such Seﬁling Defendant or
Settling Defendants invoke the Dispute Resolution procedures under Section X VI (Dispute
Resolution) within lthe 30 day period. Al} payments to the United States under this Section
»sl"xall indicate that the paymeﬁt is for stipulated penalﬁés, and shall be made in accorciance with
Paragraphs 41.a. and 42. Péyment made hereunder will be deposited in the Special Account for
the BJS Superfund Site.

65.  The payment of penalties shall not alter in any way Performing Defendant’s
obligation to complete the performancg of the Work required vunder this Consent Décree.

66. Pevnalties shall continue to accrue as provided in Paragraph 62 during any

dispute resolution period, but need not be paid until the following: k
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a. If the disphte is resolved by agreement or by a decision of EPA that is
not appealed to this Court, accrued peﬁalties determined to be owed shall be paid to EPA within
30 days of the agreement or the rgceip‘t' of EPA's decision or order;
b. If the dispute is appealed to this Court and the Unitgd States prevails in
whole or in part, such Settling Defendant shall pay all accrued penalties attributable to such
~ Settling Defendant determined by the Court to be owed to EPA within 60 déys of receipt of the
~ Court's decision dr order, except as provided in Paragraph 66.c. below; |
c. If the Districi Court's decision is appeéled by any Paﬁy, each ‘Settli‘ng
Defendant shall pay all accrued penalties attributable to it and determined by the District Cburt
to be owed to the United States into an interest-bearing escrow account within 60 days of
receipt of the Court's decision or order. Penalties shall be paid into this z;ccount és they
continue to accrue, at least every 60 days. Within 15 days of receipt of the final appellatg court
decision, the escrow agent shall pay the balance of thé account to EPA or to each Settling .
Defendant to the extent that it/they prevail.
67.  If a Settling Defendant fails to pay stipulaled penalties attributable to it when
due, that Settling Defendant shall pay Interest on the unpaid stipulated penalties as follows: (a)
if the Settling Defendant Has timely invoked dispute reéolution such that the obligation to pay
stipulated penalties has been stayed pending the oﬁtcome of dispute resolution, Interest shall
accrue from the date stipulated pénalties are due pursuant to Paragraph 66 until the date of
payment; and (b) if the Settling Defendants fails to timely invoke dispute resolufion, Interest
shall accrue from the date of demand under Paragraph 62 until the date ;)f payment. If the
Settling Defendant fail to pay stipulated penaities and Interest when due, the United States may

institute proceedings to collect the penalties and Interest.
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68.  Nothing in this Consent Decree shall be construed as prohibiting, altering, or in
any way limiting the ability of the United States to seek any-other remedies or sanctions
available by virtue of a Settling Defendant’s violation of this Consent Decree or of the statutes
and regulations upon which it is based, inéluding, but not limited fo, pénalties pursuant to
Section 122(1) of CERCLA, provided, however, that_ the United States shall not seek civil.
peﬁalties pursuant to Section 122(1) of CERCLA for any violation for which a stipulated

" penalty is provided herein, exceptin th¢ case of a willful violation of this Consent Decree.

69. Notwithstanding any other provision of this Section, the United States may, in

its unreiliewable discretion, waive any portion of stipulated penaltieé that have accrued pursuant

to this Consent Decree.

XVHIL COVENANTS NOT TO SUE BY PLAINTIFFS

70. Covenants for Settling Defendants by the United States ahd the State of West
Virginia.

a. Covenant Not to Sue by the United States Relating to Past Response

Costs. Except as specifically provided in Paragraph 71 (General Reservation of Rights), the
United States covenants not to sue or to take administrative:action against Settling Defendants,
pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9‘607(a), to recover Past Response Costs.
This covenant not to sue sha]i take effect upon receipt by EPA of all payments required under
Paragraph 40 of Section XIII (Payments), ax.xd‘ ény amounts due under Section X VII (Stipulated
Penalties and VInterest) of the Consént Decree related to such payments. This Covenant exte.nds

only to Settling Defendants and does not extend to any other person.

®
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b. Covenant Not to Sue by the United States Concerning Non-Performing

Defendants. |
. 1. Uplands Area. Except as specifically provided in Paragraph 71
. (General Res‘ervation of Rights), the Unitéd States covenants not to sue or to take

administrative action against Non-Pérforming Defendants pursuant to Section 106 and 107(a)
of CERCILA and Section 7003 of RCRA, .wiih regard to the Uplands Area. This covenant nbt
to sue shall take effect upon receipt by EPA of all. payments réquired by Paragréph 39. This
Covenant extends onfy to Non-Performing Défendants and does not extend to ény other person.

i. . River Removal Action. Except as speciﬁcally provided in

Paragraph 71' (General Reservation of Rights), the United States covenants not to sue or to take
administrative 'action agaiﬁst Ndn-Performing Defendants pursuant to Séclion 106 and 107(a) A
of CERCLA and Section 7003 of RCRA, witﬁ regafd to the River Removal Action. This
covenant not to sue shall not apply to additional work or any further response actidn in the
-Monongahela River that EPA may determine to be required undér an EPA decision document
other than the Action Memorandum. This covenant not tov sue shall téke effect upon recéipt by
EPA of all payments réquired by Paragraph 39. This Covenant extends only to Non-
Performing Defendants and does not extend to any other person.

c. Covenant Not to Sue by the United States Conceming Performing

Defendant and with Respect to Performance of the Work and Future Response Costs. In _

. consideration of the actions that will be performed'under this Consent Decree, and the payment
of Future Response Costs that will be made by _Pérforming Defendant pursuant to Paragraph
41.a., and subject to Paragraphs 71 and 72, the United States covenants not to sue or to take

administrative action against Performing Defendant pursuant to Sections 106 and 107(a) of
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CERC.LA and Section 7003 of RCRA, fpr the Work identified in the Action Memorandum.
With respect to fiiture liability, these covenants shéll take effect upon Certification of
_Completioﬁ of obligaﬁoﬁs ;equired under this Consent Decree by EPA pursuant to Paragraph
36.b. of Section XI (Certification of Cqmpletion). Theée covenants are conditioned upon the
satisfaétory performance by Performiﬁg Defendant of all obligations under this Consent
Decree. These Covenants extend only to Performing Defeﬁdént and do nét extend to any other
person.

d. . Covenant Not to Sue by the State of West Virginia Relating to Past

Response Costs. Except as specifically provided in Paragraph 71 (General Reservation of

Rights), the State of West Virginia covenants -not to sue or to take adm.inistrative action against
Settling Defendants, purSuant to Section 1.07(a) of CERCLA, 42U0S.C. § 9607(3), or under the
West Virginia Hazardous Waste Management Act (W. Va. Code §§, 22-1 8 —1 to -25) or the
West Virginia Hazardous 'Waste Emergéncy Rgsponse Fund Act (W. Va. Code §§ 22-19-1 to —
6), _tb recover response costs related to the BJS Site incﬁr;ed prior to the Effective Date of this
Consent Decree. This.covenant not to sue shall take effect upon feceipt by EPA of all |

- payments required under Parégraph 40 of Section XIII (Payments), and any amounts due to
EPA under Section XVII (Stipulated Penalties and Interest) of the Consenfr Decree related to
.such paymenté. This Covenant extends only to Settling Defendants and does not extend to any

other person.

€. Covenant Not to Sue by the State of West Virginia Concerning Non-

Performing Defendants.
1. Uplands Area. Except as specifically provided in Paragraph 71
(General Reservation of Rights), the State of West Virginia covenants not to sue or take
68
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administrative action againsi the Non-Performing Defendants pursuant to Séctions 106 and
107(a) of CERCLA, 42 US.C. §§ 9606 and 9607(a), or under the West Virginia Hazardous.
Waste Management Act (W. Va. Code §§ 22-18 —1 to —25) or the West Virginia Hazardous
Waste Erhergency Response Fund Act (W. Va. Code §§ 22-19-1 to —6), witf\ regard to the
Uplands Area. This covenant not to sue shall take effecf upon recéipt by EPA of all payrﬁents
required by Paragraph 39. This Covenant extends only to Non—Performing‘Defendants and

does not extend to any other person.

1. ‘River Removal Action. Except as speciﬁcally provided in

Paragraph 71 (General Reservation of Rights), the State.of West Virginia covenants not -to sue
or take admiﬁistrative acﬁon against the Non-Performing Defendants pursuant to Sections 106 .
and 1(-)7(>a) of CERCLA, 42 U.S.C. §§ 9606 and 9607(a), or under the West Virginia Hazardous
Waste Ménagement Act (W. Va. Code §§ 22-18 -1 to -25) or the West Virginia Hazardous

" Waste Emergency Response Fund Act (W. Va. Code §§ 22-19-1 .to —6), with regard to the
River Removal Action. This co.venant not to sue shall not épply to additional work c;r any
further response action in the Monongahela River that EPA may determine to be required under
an EPA decisio.n documeﬁt after completion of the River Removal Action. This covenant not |
to sue shéll take effect upon receipt by EPA of all payments required by Paragrapﬁ 39. » This

‘Covenant extends only to Non-Performing Defendants and does not extend to any other person.

f. Covenant Not to Sue by the State of West Virginia Concerning

Performing Defendant and with Respect to Performance of the Work and State Future Response

Costs. In consideration of the actions that will be performed under this Consent Decree, and
the payment of Future Response Costs that will be made by Performing Defendant pursuant to
Paragraph 41.b, and subject to Paragraphs 71 and 72, the State of West Virginia covenants not
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to sue or to take administrative action against Performing Defendant pursuant to Sectioﬁs 106
and 107(a) of CERCLA, 42 U.S.C..§§ 9606 and 9607(a), or under the West Virginia Hazardous
Waste Management Act (W. Va. Code §§'22;18 ~1 to -25) or the West Virginia Hazardous
Waste Emergency Response Fund Act (W. Va. Code §§ 22-19-1 to —6), for the Work identified
in the Action Memorandum. With respect to future iiability related to the work enunciated in
‘the Action Mefnorandum, these covenants shall take effect upon Certification of Completion of
obligations required under this Consent. Decree by EPA, in consultation with WVDEi’, pursﬁant '
to Paragraph 36.b. of Section X1 (Certification of Completion). These covenaﬁts are
conditioned upon the satisfaciory performance by Performing Defendant of all obligations
under this Consent Decree, including but not limited to satisfactory performance by Perfdrming
Defendant of its obligations under Paragrapﬁ 41.b. (Payments by Performing Defendant For
Future Response Costs). These Coyénants extend only to Performipg Defendant and do not

extend to any other persbn.’

71.  General Reservations of Rights. The United States and the State of West
Virginia reserve, and this C.()nsent.' Decree is without prejudice to, all rights against Settling
Defendants with respect to all matters not expressly included within Plaintiffs’ covenants.
Notlwithstanding any other provision of this Consent Dgcree, the United States and the State of
West Virginia reserve ail rights against Settling Defendants as set forth be19w£
a. As to all Settling Defendants:

1. liability of a Settling Defendant for its failure to rﬁeet a

requirement of this Consent Decree;

. lial}ility for future work required in the Monongahela River

identified in any future EPA decision documents issued with respect to
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either the FCW Site or the BJS Site énd for studies required to support
such decision documents; |
il liability for future costs including, but not limit_ed to, direct and
indirect costs, that the United States incurs in the Monongahela River
that are not pursuént .to this Coan-ent Decree;
iv. liability arising from the past, present, or future disposal, release,
or threat of release of Waste Material outside of the BJS Site;
V. . liability based on the owneréhip or operation of the BJS Sit¢ by
aﬁy Settling Defendént when such ownership or operation‘commences
after signature of this éonsent Decree Iby the Seﬁling Defendant;
vi. liability based ’oﬁ any Seﬁling Defendant’s transportation,
treatment, storage, or disposal, or the arrangement for the transportation,.
treatment, storage, or disposal of Waste Material at or in connection with
the BJS Site, other than as provided in the'Action Memorandum, the
Work, or otherwise ordered by EPA, after signature of this Consent
Decreé; :
vii.  liability for damages for injmy to, destruction of, or loss .of
natural resources, and fof the costs of any natural resource aamage
assessments;

. vill.  criminal liability;
ix._ liability for costs incurred subsequent to August 9, 2011 by the

Agency for Toxic Substances and Disease Registry related to the BJS
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Site that are not within the definition of Past Costs, which reservation
applies only with respect to the United States:
b. In addition to the general reservations described in 71.a. above, the
follo@ing reservations apply to Exxon Mobil Cofpdration:
i. liabilify fpr costs iﬁéurréd or to be incurred with respect to the
Sharon Steel/Fairmont Coke Works Property; and
ii.‘ liability arising from the release ér threat of felease of hazardous
substances on or under the Sh;aron Steel/Fairmont Coke Works Property,"
unless such hazardous substances are pteseritly located on the BJS Site
or, with respect to the Monongahela River, are addressed by the River
~ Removal Action.
c. In addition to the general reservations described in 71.a. above, the
followipg’ reservations apply to the Performing Defendant:
L | liabil_ity for violations of féderal or state law which occur during
or after implemen.tation of the Work; |
di.  liability for costs not included within the definitions of Past
Response Costs or Future Response Costs; and |
1. liability for any response. action that EPA determines is
necessary, in addition to Work required under this Conéent Decree.
72.  Work Takeover. |
a. In the évent EPA determines that Performing Defendant H has ceased
implementation of any portion of the Work, or (2) is seriously or repeatedly deficient or late in

its performance of the Work, or (3) is implementing the Work in a manner that may cause an
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endangerment to human health or the environment, EPA may issue a written notice ("Work
Takeover Notice") to Performing Defendant. Any Work Takéqver Notice issued by EPA will
specify the grounds upon which such notice was isgued and will provide Performing Defendant
a period of ten days within which to remedy the circumstances giving rise to EPA’s issuance of
such noticé.
b.' If, after expiratibn of the ten-day noticg period specified in

Paragraph 72,a., Performiﬁg Defendant has not remedied to EPA’s satisfaction the
circumstances giving rise to EPA’é issuance of the relevant Work Takeov.er‘Notice, EPA may
at ahy time thereafter assume the performance of all or any portion(s) of the Work as EPA .
deems necessary ("Work Takeover"). EPA will notify Performing Defendant in writing (Which
writing may be electronic) if EPA determines that implementation of a Work Takeover is

A warranted under this Paragraph 72.b. Funding of Work Takeo{'er costs is addressed under |
Paragraphs 33 and 42.

¢. . Performing Defendant méy invoke the procedures set forth in .

Paragrapli 56 (Record Review), to dispute; EPA’s implementation of a Work Takeover under
Paragraph 72. However, notwithstanding Perfonning befendant’s invocation of such dispute
resolution procedures, and during vthe pende;ncy of any such dispute, EPA m@y in its sole
discretion comménce and cbntinue a Work Takeovér under Paragraph 72 until the earlier of
(1) the déte that Performing Defendant remedies, to EPA’s satisfaction, the circumstanées
giving rise to EPA’s issuance of the relevant Work Takeover Notiée, or (2) the date that a final
decision is rendered in accordance with ‘Pa.ragraph 56 (Record Review) requiring EPA to -

terminate such Work Takeover.
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73.  Notwithstanding any other provision of this Consent Decree, the United States
retains all aﬁthority and reserves all rights to take any and all response actions authorized by

law.

XIX. COVENANTS BY SETTLING DEFENDANTS

74.‘ Covenant Not to Sue by Settling Defendants. Subject to the reservatioqs in
Paragraphs 71 and 76, Settliné Defendants covenant not to sue and agree not to assert any
claims or causes of action against the United States or the State of West Virginia with respect to

~ the Work, past reSponse ;cfiviﬁes regarding the BIS Site, Past Respoﬁse Costs, Futuré
Response Cost‘s, Stafe Future Respoﬁse Costs, and this Consent Déc-ree including, but not
limited to: » |

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) :
through CERCLA Septions 106(b)(2),.107, il'l, 112, 113,42 U.S.C. §§ 9606(b)(2), 9607,

9'61 1, 961.2, 9613, or the West Virginia Hazardous Waste Emergency Response Fund (W. Va.
Code §§ 22-19-1 to —6), or any other provision of law, or any analogous'S,tate stature or
regulation;

b. any claims agéinsf the United States or the State of West Virginia,
inéluding any depértment, agency or instrumentality of the United States or the State of West
Virginia under CERCLA Sections 107 or 113, RCRA Section 7002(a), 42 U.S.C. § 6972(a), or
state law regarding the Work, past response activities regarding the BJS Site, Past Responsé
Costs, Future Response Costs, State Future Response Costs, Settling Défendants’ past and
future response costs incurred and to be. incurred i.n connection with BJS Site, and this Consent

Decree; or
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A .c. any claims arising out of 1;esponse actions at or in connection with the
BJS S‘ite,ﬂ including any claim ﬁnder the United State‘s_Cbnstitution, the Tucker Act, 28 US.C.
§ 1491, tﬁe Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law.
75.  Except as provid‘ed in Paragraph 83 (Reé Judicata and Other Defenses), the
covenants in this Section shall not apply if the United Statés or the State of West Virginia A/
~ brings a cause of action or issues an order pufsuant to any of the reservations in Section XVIII
(Covenan.t.s Not Ito Sue-by Plaintiffs), other than in Paragraphs 71.a.1. (claims for failqre to meet
a requirérﬁent of the Decree), 71 .a.iii. (criminal liability), and 71.c.i. (violations of federal/state
law dufing or after implementation of the Work), But only to the extent that Settling |
Def;endants" claims arise from the same response activities identified in the Action

Memorandum, response costs, or damages that the United States or the State of West Virgim’a'

is seeking pursuant to the applicable reservation.

76.  Settling Defendants reserve, and this Consent Decree is without prejudice to,
claims against the United States and the State of West Virginia, subject to the provisiém of
Chapter 171 of Title 28 of the United States Code or its equivalent under West Virginia law,
and brought pursuant to anSI statute other th;m CERCLA or RCRA and for which the waiver of
sovereign immunity is found in a statute other than CERCLA or RCRA, for money damages for
mjury or loss of property or personal injury or death caused by the negligent or wrongful act or
omission of any employée of the United States or the State of West Virginia, és that term is
defined in 28 U.S.C. § 2671, or its equivalent undef West Virgiﬁia law whiie acting within the
scope of his or hgr office or employment undér circumstances where the United States or the
State of West Virginia, if a private person, would be liable to the claimam in accordance with

the law of the place where the act or omission occurred. However, the foregoing shall not, -
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include any claim based on EPA’s selection of response actions, or the oversight or approval of |
Settling Defendants’ plans, reports, other delivérables or activities.
77.  Nothing in this Consent Decrée shall be deemed to constitute preauthorization of
a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611,0r40 C.FR.
§ 300.700(d). | |
78.  On or about, November 19, 1984, EPA and Vertellus’ predecessor Reilly entered
into a Consent Order, Docket No. III-85-2-DC,. related to the BJS Site. (Appendix G). Inor
, .about Septeﬁ)ber 1986, the District Court for the Nonhem District of West Vifginia entered a
Consent Decree. (Appendix H) between the United States and Vertellus’ predecessor Reilly,
John Boyce, and Westinghouse Ele.ctric Corporation, now known as CBS, related vto the.
| ;;ayment of response cdsts to EPA related to the BJS Sité (referréd to in 1986 Consent Decree
as the Hoult Road Site). Vertellus agrees that it will not assert any defense baéed on any
provision of the 1984 Corisentl Order and/or the 1986 Consent Decree against the Unjted States
with respe:ct to any claim by the United _States against it for: (a) respdnse costs not covered by
this current Consent Decree or (b) additional work or further response actions EPA may
determine to be neceséary subsequent to completion of the River Removal Action and the Work
identified in the Action Memo related to the Uplands Areé. |
EPA issued an Administrative Order for Removal Response Action, (AOC) Docket No. |
111-2000-0026-DC, to Reilly Industries Inc., (now known as Vertellus). Reilly Industries
perfonhed work under the aforeinentioned AOC. A dispute arose between Reilly Industries and
EPA with respect to requirements for pefférmance of (.:ertain work under the AOC. EPA agrees
- that it will not pursue any enforcement actions against Vertellus for civil penalties or bunitive

damages pursuant to Paragraph 12.5 of the AOC.
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XX. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

79.  Nothing in this Consent Decree shall be construed to create any rights in, or
gfant any cause of action to, any person not a Party to this ‘Consent Decreg. Each of the Parties
expressly reserves,a.ny and all rights (including, but not‘limited to, pursuant to Section 1‘13 of
CERCLA, 42 US.C. §9613), defenses, claims, .demands, and causes of action which each
Party ' may have with respect to any matter, transgction, or occurrence relating in any way. to the
BJS Site against any person not a Party hereto. Nothing in this Consent Decree dinﬁnishes the
right of the United States, pursuant to Section 113(f)(2) and (3) of CERCLA, 42‘U..S.C.

§ 9613(H)(2)-(3), to pursue'%my such'pex';sons to obtain additional response costs or response
action and to enter into settlements that give rise to contribution protecﬁon pursuant to .Section
113(£)(2).

80. Tﬁe Parties agree, and by entering tﬁis Consent Decree this Court finds, that this
Consent Decree constitutes a judicially-approved settlement for purposes of Section 113(£)(2)
of CERCLA, 42 U.S.C. § 9613(f)(2), and that each Settling Defendant is entitled, as of the
Effective Date, to protection from contribution actions or claims as provided by Section :
113(f)(2) of CERCLA, or as may be otherwise provided by law, for "matters addressed" in this
Cons‘ent Decree, provided, however, that nothing contained here shall prevent Settling
Defendants from enforcing private agreements among themselves relating to the BJS Site,
including without limitation, any side agreements execﬁted between the Parties. The "matters
addressed" in this Consent Decree as to Performing Settling Defendam and Non-Performing

| Settling Defendants shall have the meanings specifically stated below:

a. Performing Defendant. As to Performing Defendant, "matters

addressed” in this Consent Decree shall mean Past Response Costs, Future Response Costs,
77
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State Future Response Costs, and the Wdrk, as d¢ﬁnéd n this Consent Decree. However,
"matters addressed" do not include any response actions or response costs for which the_ U.nited'
States has reserved its rights under Paragraph 71. |
_ ‘b. Non-Performing Defendants. As to Non-Performing Defendants,
"matters addressed” in this Consent Decree shall mean Past Response Costs, Future Respanse
Costs, State Future Response Costs, and the River Removal Action Work, as all are defined in
this Consent Decree, and all response costs incurred and to be incurred and all response actions
taken aad to be taken with fespect to the Uplands Aréa, as the Uplands Area is deﬁhéd in this
Consent Decree. However, "matters addressed" do not include any response actions or
response costs for which the United States has reserved its rights undér Paragraph 71.
"81.  Each Settling Defendant shall, with respect to any suit br claim brought by it for
- matters related to this Consent Decree, notify the United States in writing no later than 60 days
prior to the initiation of such suit or claim. |

82. Eash Settling Defendant shall, with respect to any suit or claim b_roaght against
it for matters related to this Consent Decree, notify in Writing the United States within ten days
of service of the complaint on such Settling Defendant. In addition, each Settling Defendant

- shall netify the United States within ten days of service or receipt of any Motion for Sumxﬁary
Judgment and withih ten days of receipt of any order from a court setting a case for trial.

83.  ResJudicata ahd Other Defenses. In any subsequent administrative or judicial
proceeding initiated by the United States for injunctive relief, recovery of response costs, or
other appropriate relief relating to the BJS Site, Settling Defendants shall not assert, and may
not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral

estoppel, issue preclusion, claim-splitting, or other defenses based upon any contention that the
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claims raised by the United States in the subsequent proceeding were or should hav.e been
brought in the inslant case; provided, however, that nothing in this Paragraph affects fhe
enforceability of the covenants not to'sue set forth in Sectioﬁ XVII (Covenants Not to Sue by
Plaintiffs).

XXI. ACCESS TO INFORMATION

84.  Each Settling Defendant shall provide to EPA, upon request, copies of all
documents and information within its possession or controi or that of its contractors or agents
relating to activities at the BJS Site or to the impiementation of this Consent Decree, including,
but not limited td, sampling, analysis, chﬁin of custody records, manifests, trucking logs,
receipts, reports, sample traffic routing, correspondence, or other documents or information
related to the Work. Each Settling Defendant shall-also make available t6 EPA, for purposes of
investigation, information gathering? or testimony, its employees, agents, or representatives

with knowledge of relevant facts concemning the performance of the Work.

85. | Business Co.nﬁdential and Privileged Documents.

a. o Settling‘Defendants may assert business confidentiality claims covering
part 'or all of the documents or information. submitted to Plaintiffs under this Consent Decree to
the extent permitted by and in accordance with Sectibn 104(e)(7) of CERCLA, 42 US.C. § |
9604(e)(7), and 40 C.F.R. § 2.203(b). All such submissions shall be handled in acco‘rd.ance
With the provisions specified in 40 C.F.R. Part 2, Subpart B. Documents or information
’determined to be confidential by EPA will be afforded the protection specified in '40 C.F.R. Part
2, Subpart B. If no claim of conﬁdentiélity accompanies documents or information when thgy
are submitted to EPA, the public may be given access to such documents or information .

without further notice to Settling Defendants.
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b. Setﬁing Defendants may assert that Cenaiﬁ documents, records and other
information requested by EPA are privileged under the attorney-client privilege or any other
privilege recognized by federal law. If any Settlin'g Defendant asserts such a privilége in lieu of
providing documents, it shall provide the Plaintift;s with the following: (1) the title of the

: document-, record, or information; (2) the date .of the docqment, fecord, or information; (3) the
name and title of the author of the document, record, or information; (4) the name and title of _
each addressee and recipient; (5) a description of the contenté of the document, record, o.r
information; and (6) the privilege asserted by'Setﬂing Defendant. If a claim of priv.ilegg applies
only to a portion of a Record, the Record shall be provided to the United States in redacted
form to mask the privileged portion only. Settling Defendant shall retain all Records that they
claim to be privileged until the United States has had a reasonable opportunity to diSpute the

- privilege claim and any such disi)ute has been resolved in the Sgﬁling Devf.endagt's favor.
However, no documents, reports or other information created >or generated pursuant to the
requirements of the Consent Dectee shail be withheld on the grounds that they are privileged.

86.  Noclaim of conﬁdéntiality shall be made with respect to any Site-related data,
including, but not limited to‘, all sampling, analytical, monitorihg, hyﬂro—geologic, scientific,
chemical, or engineering data, or any other documents or information évidencing conditions at
or around the BJS Site.

XXII. RETENTION OF RECORDS

87.  Until 10 years after Settling Defendants' réceipt of EPA's notiﬁcé‘tion pursuant to
Paragraph 36.b. of Section X1 (Certiﬁca’tion of Completion), each Setﬂing Defendant shall
preserve and rretaivn all non-identical copies of records and documents (including records or
doculﬁents in electronic form) now in its possession or control or which come into its

possession or contro that relate in any manner to its potential liability under CERCLA with
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respect to the BJS Site, provided, however, that Settling Defendants who are potentially liable
as owners or operators of the BJS Site must retain, in addition, all documents and records that
| relate to the potential liability of any other person under CERCLA witﬁ respect to the BJS Site.
_Each Settling Defendant must also retain, and instruct its contractors and agents to preserve, for
the same period of time specified above all nor;.-identical copies of the last draft or final version
.Aof any documents or records (including documents or records in electronic forﬁl) now In its
posséssion or control or which come into its possession or control that relate in any manner to
the perforrﬁance of the Work, provided, howevef, that each Settling Defendant (an& its
contfactors and agents) must retain, in addition, copies of all data genérated during the
perfohnanée of the Work and not contained in the aforementioned documents required to be
retained. Each of the above record_ljetentidn requirements shall apply régardless of any
corporate retention policy to the co‘ntrary.‘

88.  Atthe conclusion of this document retention period, each Settling Defendant
shall notify the United States at least 90 days prior to the destruction of any such records or
documents, and, upon request by the United States, each such Settling Defendaht shall deliver
ban}} such records or documents to EPA. Settling Defendants may assert that certain documents,
records and other information are privileged under the attémey_—clienf privilege or any other
privilege or doctrine recognized by federal law. If a Settling Defendant asserts such a privil_ege,
it shall provide Plaintiffs with the follqwing: (1) the title of the document, record, or
information; (2) the date of the document, _record, or infénnation; (3) the name and title of the

-author of the dochment, record, or information; (4) the name and title of .each addressee a_ﬁd
recipient;_(s) a d\escription of the subject‘of the document, rechd,' or information; and (6) the

privilege asserted by Settling Defendant. If a claim of privilege applies only to a portion of a
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Record, the Record shall be provided to the United States in redacted form to_mask_the
privileged poﬁion only. Each Settling Defendant shall retain all Records that they claim to be
_privileged until the United States has had a reasonable opportunity to dispute.the privilege |
claim and any such diépute has been resolved in Settl ing Defendant's favor. However, no
documents, reports or other information created or generated pursuant to the requirements of
the Consent Decree shall be withheld on the grounds thgt they are privileged.. |
89.  Each Settling Defendant hereby certiﬁes individually that; to the best of its
knowlédge and belief, after tho_rough inquiry, it has not altered, -mutilated, discarded, destroy.ed'
or otherwise disposed of any re{corAds, do;:uments or other information (éther than identical
copies) relating to its potential liability rege_lrding the BJS Site since notification of pétential
liability by the United States or the State or the ﬁling of suit-against it regarding the BJS Site -
and ‘that it has ﬁl]ly com.p]iedeith any and aAlI EPA requests for information pursuant to Section
‘1 04(e) and 1‘22(e) of CERCLA, 42 U.S.C. §§ 9604(e) and 9622(¢), and Section 3007 of RCRA,
42US.C.§6927. '

XXIII. NOTICES AND SUBMISSIONS

90. Whenever, under the terms of this Consent Decree, written notice is required to
be given or a report or other document is required to be sent by one Party to ar_xother, it shall be
directed to the individuals at the addresses specified below, unless thdse mdividuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be considered effec;tive upon receipt, unless otherwise provided. Wri‘tten notice as
specified herein shall constitute complete satisfaction of any written notice fequirement ofthe
Consent Decree with respect to the Unitea Sta;es, EPA, State, and Settling Defendants,

respectively.
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As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice o
P.O. Box 7611
Washington, D.C. 20044-7611

Asto EPA:

Chief, DE, VA and WV Remedial Branch
Hazardous Site Cleanup Division .
United States Environmental Protection Agency
Region I11 :

1650 Arch Street

Philadelphia, PA 19103

Eric Newman (3HS23)

EPA Project Coordinator

United States Environmental Protection Agency
Region 111 ‘ '
1650 Arch Street

Philadelphia, PA 19103

newman.eric@epa.gov

As to the State of West Virginia:

Mark J. Rudolph

Senior Counsel

Office of Legal Services
West Virginia Department
of Environmental Protection
601 57th Street, SE
Charleston, WV 25304

Thomas L.. Bass

State Project Manager
Division of Land Restoration
West Virginia Department
of Environmental Protection
601 57th Street, SE
Charleston, WV 25304
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As to Vertellus Specialties Inc:

General Counsel

- Vertellus Specialties Inc.
201. N. Illinois Street
Indianapolis, IN 46204

Glenn A. Harris, Esq.
-Ballard Spahr

210 Lake Drive Easte
Suite 200

Cherry Hill, NJ 08002

As to CBS Corporation:'

William D. Wall, Esq. ‘
Vice President, Assistant General Counsel
CBS Corporation

10th Floor, 20 Stanwix Street

Pittsburgh, PA 15222-4802

- As to Exxon Mobil Corporation:

Robert W. Jackmore

Superfund Area Manager
ExxonMobil Environmental Services
-3225 Gallows Road

Fairfax, VA 22037-0001
robert.w.jackmore@exxonmobil.com

Mark A. Zuschek

Office of the General Counsel
Exxon Mobil Corporation

3225 Gallows Road

Fairfax, VA 22037-0001 -
mark.a.zuschek@exxonmobil.com

Steven M. Jawetz
Beveridge & Diamond, P.C.
1350 I Street, NW Suite 700
Washington, DC 20005
sjawetz(bdlaw.com
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XXIV. EFFECTIVE DATE

91.  The effective date éf this Consent Decree shall-be the date upon which this
Consent Decree is entered by the Court as recorded on the Court docket, or, if the Couﬁ instead
issues an order approx.fing'this Consent Decreé, the date such order is entered on the Court
doéket.

XXV. RETENTION OF JURISDICTION

92.  This Court retains jurisdiction over both the subject matter of this Consent
Decree and Settling Defendants for the duration of each such Settling Defendant’s compliance
of the terms and provisions of this Consent Decree for the purpose of enabling any of the
Parties to apply to the Court at any time for such further order, direction, and relief as may be
necessa‘lry or appfopriéte for the construction or modification of this Consent Decree, ér to
effectuate or enforce compliance with its terms, or to resolve disputes in accordance with
Section X VI (Dispute Resolution) hereof.

| XXVI. APPENDICES
93.  The following appendices are attached to and incorporated into this Consent

Decree:

Appendix A — September 30, 2010 Action Memorandum (including Attachments);
Appendix B- Big John's Salvage Site-Hoult Road Site Drawing

Appendix C — Uplands Area Work Letter of Credit

Appendix D - Trust and Qualified Settlement Fund Agreement

Appendix E~- BJS Site River Removal Action Trust Agreement

Appendix F-Sample CFO Letter

Appendix G — Consent Order, Docket No. 111-85-2-DC

Appendix H- Consent Decree (N.D. WV)-

XXVII. MODIFICATION

94.  Schedules specified in this Consent Decree for completion of the Work may be

modified by agreement of the EPA Project Coordinator and the Performing Defendant. All
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such modifications shall be made in writing. Except as otherwise provided in this Paragraph,
no modifications shall be made to provisions of this Consent Decree without written
notification .to and written apprdval of the United States, Settling Defendants, and the Court.
Prior to providing its approval to any modification to the provisions of fhis Consent Decree, the
United States will provide the Stéte with a reasonable oppbrtunity to review and comment on
the proposed modification. Modifications to the Removal Design Work Plan, Response Action
Plan, and any other plan approved by EPA under this Consent Decree that do not materially
alter the requirements of those documents may be made by written agreement between the EPA
Project Coordinator, after providing the State with a reasonable opportunity to review and
comment oﬁ the proposed modification, and the Settling Defenciants.

95.  Nothing in this Decree shall be deemed to alter the Court's power to enforce,

supervise or approve modifications to this Consent Decree.

XXVIIL LODGiNG AND OPPORTUNITY FOR PUBLIC COMMENT

96.  This Consent Decree shall be lodged with the Court for a period of ﬁot less than
thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of '
CERCLA,42US.C. § 9622(d)(2); and 28 C.F.R. § 50.7, Section 7003(d) of RCRA, 2 U.S.C.

. §6973(d). Thé United Stgtes reserves the right to withdraw or withhold its consent if the
comments regarding the Consent Decree disclose facts or considlerations which indicate that the
Consent Decree is inappropriate, improper, or inadequate. Settling Defendants consent to the
entry of this Consent Decree without further notice.

97. If for any reason the Court should dgcline to approve this Consent Decree in the
form presented, this agreement is voidablé at the sole discretion of any Party and the terms of

the agreement may not be used as evidence in any litigation between the Parties.
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XXIX. SIGNATORIES/SERVICE

98. Each undersigned ;representét_ive of a Settling Defendant to this Consent Decree,
the Assistant Attorney General for the Environment and Natural Resources Division of the
Department of Justice, and the Cabinet Secretary, WVDEDP, certifies that he or she is fully
authorized to enter‘into the terms and conditions of this Consent Decree and to execute and
legally bind such Party to this document. |

99.  Each Settlning Defendant hereby agrees not to oppose entry of this Consent

- Decree by this Court or to chaIlenge any provision of this Consent Decree nnless the United
States has notified Settling Defenciants in writing that it no longer supports entry of the Consent
DeCréé._ | |

- 100.  Each Settling Defendant shall.identif}‘/, on the attached signature page, the name,
address and telephone number of an agent who is authorizéd to accept service of process by
" mail on behalf of Vthavt Party with respect to nll matters arising nnder orrrelating to this Consent .
D_ecree; Each Settling Defendant hereby agrees to accept sel:rvice in that manner and to waive
the formal service renuirements set forth in Rule 4 of -the Federal Rules of Civil Procédure nnd
any AppliCanle local rules of this Conrt, including, but not limited to, service of a summons.
. The Parties agree that Settling Defendants need nnt ﬁie an answer to the complaint. n tnis

action unless or until the court expressly declines to enter this Consent Decree.

XXX. FINAL JUDGMENT

101. This Consent Decree and its appendices const_itute the final, complete, and .
exclusive agreement and understanding among the Pax(’ties witn respect to the settlement
embodied in thé Consent Decree. The Parties acknowledge that there are no representations;
agreements or understandings relating to the settlement other than those expressly contained in
this Consent Decree.

87

Page 89 of 621 AR600411



Case 1:08-cv-00124-IMK Document 183- Filed 10/10/12 Page 89 of 95 PagelD #: 5973

102.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States and Settling
Defendants. The Court finds that there is no just reason for delay and therefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

.
SO ORDERED THIS /) DAY OF ﬁﬂa/ DL

United States DlStl‘lCt Judge
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Big John's Salvage ~ Hoult Road Superfund Site

FOR THE UNITED STATES OF AMERICA:

Daz/‘?//z, WS /l/ﬁm

IGWACIA S. MORENO

Assistant Attorney General

Environment and Natural Resources Division
U.S. Department of Justice

T A —

Date NATHANIEL DOUGLAS
Senior Attorney
* Environmental Enforcement Section
Environment and Natural Resources Division
Pennsylvania Bar # 18217
U.S. Department of Justice
P.O. Box 7611 :
Washington, D.C. 20044-7611
(P)(202) 514-4628
(F)(202) 616-6584

WILLIAM J. IHLENFELD, II
United States Attorney

/5 42 gé@ =
Date ‘ LEN CAMPBELL ALTMEYER 7
' Assistant United States Attorney

Northem District of West Virginia

1125 Chapline Strest

Wheeling, W.V.

(T)(304) 234-0100

(F)(304) 234-0112
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Big John's Satvage - Houlf Road Superfund Site

FOR THE U.S. ENVIRONMENTAL PROTECTION AGENCY:

/
s e
Date : : _ &% SHAWN GARVIN
_ Regional Administrator :
. U.S. Environmental Pfotection Ag,ency

Region 11
1650 Arch Street
Philadelphia, PA 19103

2 - {\_Q u(}KJ""{‘Iz S £ (? - E‘JL,L(
Date ~ 'MARCIA E. MULKEY, S 3

s Regional Counsel
U.S. Environmental Protectlon Agency,
Region 111
1650 Arch Street
Philadelphia, PA 19103

Wor—"

Date A Oi‘\}'\nL A. PUGH
: Semonr Assistant Regional Counsel
U.s. E{mronmentdl Protecuon Agency,
Region 11}
1650 Arch Street
Philadelphia, PA 19103
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Big John's Salvage — Hoult Road Superfiund Site

FOR STATE OF WEST VIRGINIA:

. (—"""'"'\\K
N ~ U
NN v . S )
O\ AN st 5 \\%\‘:\;/
Date * RANDY HUFFMAN® i

Cabinet Secretary

West Virginia Department
Of Environmental Protection
601 57" Street, SE
Charleston, WV 235304

1301z PIkd . Kud.ly

MARK J.RupoLpd [ 7
Senior Counsel

Office of Legal Services
West Virginia Department
Of Environmental Protection
601 57 Street, SE
Charleston, WV 23304
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Big John's Sulvage — Hoult Road Superfund Site

FOR VERTELLUS SPECIALTIES INC.:

. - . ‘ gt -
Aot 4 e ' Signature: Lewy, 2 M“"f/‘”?“\
Date : Name (print); __ Thomas E. Mesevage
Title: __Corporate Counsel, Environmental
Address: Vertellus Specialties Inc.

_ 900 Lanidex Plaza, Suite 250
__Parsippany. NJ 07054

~Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): ‘Corporate Service Company

Title: . :
Address: ‘251 East Ohio Street. Suite 500

: Indianapolis. IN 46204
Phone No..  1-866-403-5272
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Big John's Salvage — Hoult Road Superfund Site

FOR EXXON MOBIL CORPORATION:

April 24,2012

)]

2N L

A &
{//‘; f',‘ g_é//// .
/
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Clifford L. Pearson/

Major Projects Manager

(Agent and Attorney in Fact)
ExxonMobil Environmental Services
800 Bell Street

Room 79111

Houston, TX 77002-7497

Agent Authorized to Accept Service on Behalf of Above-signed Party;

93

Corporation Service Company
Agent for Service of Process
209 West Washington Street
Charleston, WV 25302

(304) 340-1000
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'Big John's Salvage — Hoult Road Superﬁbtd Site

FOR CBS CORPORATION:

- April 30, 2012 Signature: Q} )F Z/ZL/\——-————\

. Date : Name (print): Lows J(.\/Eyl‘iskman .
Title: Executive Vice President & General Counsel
Address: CBS Corporation

51 W 52nd Street
New York, NY 10019

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): __ Kevin M. Hogan
Title: Attorney for CBS Corporation
Address: Phillips Lvytle, LLP

2400 HSBC Ctr.

Buffalo, NY 14222

Phone No.: 716.847.8331
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Appendix C

BMO 0 ll  Bank of Montreal, Chicago, lllinois
STANDBY/ LETTERS OF CREDIT

C/0O 234 Simcoe Street
3rd Floor

Toronto, Ontario M5T 1T4
Canada

Tel: 1-877-801-0414
Fax: 1-877-801-7787
SWIFT: BOFMUS4X

Irrevocable
Standby Letter of Credit No.: BMCH3636880S

Date Issued: March 20, 2012 DRAFT

Beneficiary:

U.S. Environmental Protection Agency

c/o Chief, DE, VA and WV Remedial Branch
Region Ill

1650 Arch Street

Philadelphia, PA 19103

Applicant:

Wind Point Partners VI, L.P.
676 N. Michigan Avenue
Suite 3700

Chicago, IL 60611

Amount: Ten Million Five Hundred Thousand and 00/100's United States Dollars (USD10,500,000.00)
Expiry Date:

Re: United States of America v. ExxonMobil Corporation, et al., Civil Action No. 1:08-CV-00124-IMK
(N.D.W.V)

We hereby establish our Irrevocable Standby Letter of Credit No. BMCH3636880S in your favor, at the
request and for the account of the Applicant, Wind Point Partners VI, L.P., in the amount of exactly Ten
Million Five Hundred Thousand and 00/100's United States Dollars (USD10,500,000.00) (the "Maximum
Amount"). We hereby authorize you, the U.S. Environmental Protection Agency (the "Beneficiary"), to
draw at sight on us, Bank of Montreal, Chicago, IL c/o Trade Finance Operations, 234 Simcoe Street, 3rd
Floor, Toronto, Ontario, Canada M5T 1T4, an aggregate amount equal to the Maximum Amount upon
presentation of:

(1) your sight draft, bearing reference to this Letter of Credit No. BMCH3636880S (which may, without
limitation, be presented in the form attached hereto as Exhibit A); and

BMCH3636880S Page 1 of 3
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. . Bank of Montreal, Chicago
BMO

(2) your signed statement reading as follows: "I certify that the amount of the draft is payable pursuant to
that certain Consent Decree entered in the matter United States of America v. ExxonMobil Corporation, et
al., Civil Action No. 1:08-CV-00124-IMK (N.D.W.V.), with effective date of [DATE], by and among the
United States of America, the State of West Virginia, Vertellus Specialties Inc., CBS Corporation and
ExxonMobil Corporation, entered into by the parties thereto in accordance with the authority of the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), as amended."

This letter of credit is effective as of .............. and shall expireon .............. , but such expiration date shall
be automatically extended for a period of one (1) yearon ................. and on each successive expiration
date, unless, at least one hundred twenty (120) days before the current or any successive expiration date,
we notify both youand .............. by certified mail that we have decided not to extend this letter of credit
beyond the current expiration date. In the event you are so notified, the date which falls ninety (90) days
after the date of receipt by both you and Wind Point Partners VI, LP of our notification, as shown on
signed return receipts, shall be deemed the "Draw Trigger Date." As of the Draw Trigger Date until the
expiry of this Letter of Credit, any unused portion of the credit evidenced hereby shall be immediately
available to you upon presentation of your sight draft (and without the need for the signed statement
representing that applicant has not established a replacement financial assurance mechanism pursuant to
and in accordance with the terms of the Consent Decree.)

This Letter of Credit may be cancelied prior to the expiry date upon receipt at our above-noted address of
_the original Letter of Credit and the Beneficiary's signed Letter addressed to us requesting cancellation of
the Letter of Credit.

Multiple and partial draws on this Letter of Credit are expressly permitted, up to an aggregate amount not
to exceed the Maximum Amount. Whenever this Letter of Credit is drawn on, under, and in compliance
with the terms hereof, we shall duly honor such draft upon presentation to us, and we shall deposit the
amount of the draft in immediately available funds directly into such account or accounts as may be
specified in accordance with your instructions.

All banking and other charges under this Letter of Credit are for the account of the Applicant.

Except as otherwise stated herein, this Letter of credit is issued subject to the Uniform Customs and
Practice for Documentary Credits, International Chamber of Commerce, Publication No. 600.

Signing Officer Authorized Signing Officer

BMCH3636880S Page 2 of 3
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Bank of Montreal, Chicago

THIS IS AN INTEGRAL PART OF STANDBY LETTER OF CREDIT NO. BMCH3636880S AND MUST BE
ATTACHED THERETO.

Exhibit A - Form of Sight Draft

United States Environmental Protection Agency Sight Draft

TO: . '
Bank of Montreal, Chicago, IL

c/o Trade Finance Operations

234 Simcoe Street, 3rd Floor
Toronto, Ontario, Canada M5T 1T4

RE: Letter of Credit No. BMCH3366880S

DATE: [insert date that draw is made]
TIME: [Insert time of day that draw is made]

This draft is drawn under your irrevocable Letter of Credit No. BMCH3636880S. Pay to the order of the
United States Environmental Protection Agency, in.immediatély available funds, the amount of [in words]
U.S. Doltars (U.S.9[ ) or, if no amount certain is specified, the total balance remaining
available under your Irrevocable Letter of Credit No. BMCH3636880S.

Pay such amount as is specified in the immediately preceding paragraph by FedWire Electronic Funds
Transfer ("EFT") to the [Site name] Special Account within the EPA Hazardous Substance Superfund in
accordance with current EFT procedures, referencing File Number | I, EPA Region and Site Spill
ID Number | ], and DOJ Case Number | ], as follows:

[Insert specific Special Account wiring instructions and information].

This Sight Draft has been duly executed by the undersigned, an authorized representative or agent of the -
United States Environmental Protection Agency, whose signature hereupon constitutes an endorsement.

By: ' [signature]
[name]
[title]

BMCH3636880S - : Page 3 of 3
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Appendix D

TRUST AND QUALIFIED SETTLEMENT FUND AGREEMENT
Big John’s Salvage — Hoult Road Superfund Site Dated: ,

This Trust Agreement (this “Agreement”) is entered into as of [date] by and
between Vertellus Specialties Inc., a corporation organized and existing under the laws of the State
of Indiana (“Vertellus” or “Transferor”), and U.S. Bank National Association, a national banking
association organized and existing under the laws of the United States (the “Trustee™).

Whereas, the United States Environmental Protection Agency (“EPA”), an agency
of the United States federal government, the Transferor, and others have entered into a Consent
Decree in the action captioned United States of America v. ExxonMobil Corporation, Civil Action
No. 1:08-CV-00124-IMK in the United States District Court for the Northern District of West
Virginia (the “Action”), for the Big John’s Salvage — Hoult Road Superfund Site (hereinafter the
“Consent Decree”);

Whereas, Paragraph 29 of the Consent Decree provides, inter alia, that the
Transferor shall provide assurance that funds will be available as and when needed for performance
of the Uplands Area Work required by the Consent Decree;

Whereas, in order to provide such financial assurance, Transferor has agreed to
establish an Uplands Area Letter of Credit and to establish as stand-by as a future performance
guarantee for the Uplands Area Work the trust created by this Agreement;

Whereas, Paragraph 39.a. of the Consent Decree provides for the payment into trust
by Non-Performing Defendant CBS Corporation (“CBS”) and Non-Performing Defendant Exxon
Mobil Corporation (“ExxonMobil”) of funds immediately accessible to Performing Defendant to
meet its obligations under the Consent Decree; and

Whereas, the Transferor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this Agreement, and the Trustee has agreed to act as trustee hereunder;
and

Whereas, Transferor additionally wishes to establish this Agreement as a qualified
settlement fund within the meaning of Section 468B of the Internal Revenue Code of 1986 as
amended (the “Code™) and the Treasury Regulations thereunder; and

Whereas, the Transferor anticipates that this Agreement will qualify as a QSF either
(a) at such time as all the requirements of Treasury Regulation Section 1.468B-I(c) are met or (b)
under Treasury Regulation Section 1.468B-1(j}(2). The Transferor anticipates that all the
requirements of Treasury Regulation 1.468B-I(c) will be satisfied because (1) the Transferor
anticipates that the Trust will be approved by the United States District Court for the Northern
District of West Virginia and be subject to the continuing jurisdiction of that Court, (2) the Trust has -
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been established to resolve all CERCLA claims raised in the Action; and (3) the Trust is a trust under
State law.

Now, therefore, the Transferor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) Unless otherwise defined herein, capitalized terms shall have the meaning assigned thereto in the
Consent Decree.

(b) The term “Beneficiary” shall have the meaning assigned thereto in Section 3 of this Agreement.

(c) The term “Business Day” means any day, other than a Saturday or a Sunday, that banks are open
for business in Morristown, New Jersey, USA.

(d) The term “Claim Certificate” shall have the meaning assigned thereto in Section 4(b) of this
Agreement.

(e) The term “Fund” shall have the meaning assigned thereto in Section 3 of this Agreement.

(f) The term “Transferor” shall have the meaning assigned thereto in the first paragraph of this
Agreement.

(g) The term “Objection Notice” shall have the meaning assigned thereto in Section 4(c) of this
Agreement.

(h) The term “EPA Past Response Costs Settlement” shall mean the amount payable by Vertellus
pursuant to Paragraph 40 of the Consent Decree.

(h) The term “Site” shall have the meaning assigned thereto in Section 2 of this Agreement.
(i) The term “Trust” shall have the meaning assigned thereto in Section 3 of this Agreement.

(j) The term “Trustee” shall mean the trustee identified in the first paragraph of this Agreement,
along with any successor trustee appointed pursuant to the terms of this Agreement, but in no event

shall any such Trustee or successor Trustee be a “related person” as defined in Treasury Regulation
Section 1.468B-1(d)(2).

(k) The term “Uplands Area Work” shall have the meaning assigned thereto in the Consent Decree.

(D) The term “Qualified Settlement Fund” or “QSF” shall mean a fund that is intended to satisfy the
requirements of Treasury Regulation Section 1.468B-I(c).

Section 2. Identification of Facilities and Costs. This Agreement pertains to costs
relating to the EPA Past Response Costs Settlement and for Uplands Area Work required at the
Big John’s Salvage — Hoult Road Superfund Site in Marion County, West Virginia (the “Site”),
pursuant to the above-referenced Consent Decree.

‘Section 3. Establishment of Trust Fund. The Transferor and the Trustee hereby establish a
trust (the “Trust”), to receive payments by Non-Performing Defendants CBS and ExxonMobil on
behalf of Transferor for disbursement to EPA pursuant to Paragraphs 39 and 40 of the Consent
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Decree. The Trust is also established as stand-by at the election of Transferor and for the benefit of
EPA (the “Beneficiary”), to assure that funds are available to pay for performance of the Uplands
Area Work in the event that Transferor fails to conduct or complete the Uplands Area Work required
by, and in accordance with the terms of, the Consent Decree. The Transferor and the Trustee intend
that no third party shall have access to monies or other property in the Trust except as expressly
provided herein. The Trust is established initially as consisting of funds in the amount of Eleven
Million U.S. Dollars ($11,000,000.00). Such funds, along with any other monies and/or other
property hereafter deposited into the Trust by or on behalf of the Transferor, and together with all
earnings and profits thereon, are referred to herein collectively as the “Fund.” The Trustee may
accept additional deposits to the Fund as instructed in writing by the Transferor. The Fund shall be
held by the Trustee, IN TRUST, as hereinafter provided. The Trustee shall not be responsible nor
shall it undertake any responsibility for the amount or adequacy of, nor any duty to collect from the
Transferor, any payments necessary to discharge any liabilities of the Transferor owed to the United
States. '

Section 4. Payment of EPA Past Cost Settlement and for Uplands Area Work Required
Under the Consent Decree. The Trustee shall make payments from the Fund in accordance with the
following procedures.

(a) As directed by Transferor and consistent with Paragraph 40 of the Consent Decree, the Trustee
shall make payment to EPA of the EPA Past Cost Settlement. Any disbursement under this section
4(a) shall be paid by the Trustee to EPA within 5 days of receipt by the Trustee of a written direction
of the Transferor stating that the request for funds is made pursuant to this Section 4(a) and is
consistent with paragraph 40 of the Consent Decree.

(b) Upon election by Transferor to use this Trust as a performance guarantee for the Uplands Area
Work and subject to Section 4(c) below, from time to time, the Transferor and/or its representatives
or contractors may request that the Trustee make payment from the Fund to pay for Uplands Area
Work performed under the Consent Decree by delivering to the Trustee and EPA a written invoice
and certificate (together, a “Claim Certificate™) signed by an officer or authorized representative of
the Transferor (as evidenced in an Incumbency Certificate delivered to Trustee) and certifying:

(1) that the invoice is for Uplands Area Work performed at the Site in accordance with the Consent
Decree;

(ii) a description of the Uplands Area Work that has been performed, the amount of the claim, and
the identity of the payee(s);

(iii) that the Transferor has sent a copy of such Claim Certificate to EPA, both to the EPA
attorney and the EPA RPM at their respective addresses shown in this Agreement, the date on
which such copy was sent, and the date on which such copy was received by EPA as evidenced
by a return receipt (which return receipt may be written, as in the case of overnight delivery,
certified mail, or other similar delivery methods, or electronic, as in the case of e-mail, facsimile,
or other similar delivery methods); and

(iv) that the Claim Certificate is being presented pursuant to this Section 4(b).

(c) EPA may object to any payment requested in a Claim Certificate submitted by the Transferor, in
whole or in part, by delivering to the Trustee a written notice (an “Objection Notice’) within thirty
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(30) days after the date of EPA’s receipt of the Claim Cettificate as shown on the relevant return
receipt. EPA may object to a request for payment contained in a Claim Certificate only on the
grounds that the requested payment is either (x) not for the costs of Uplands Area Work under the
Consent Decree or (y) otherwise inconsistent with the terms and conditions of the Consent Decree or
this Agreement, or z) EPA reasonably believes that the remaining balance of funds in the Trust is not
sufficient to pay for the remaining cost of the Uplands Area Work. In the event that EPA objects in
accordance with provision 4(c)(z), payment can be made only after the amount of the
performance guarantee is increased or EPA otherwise withdraws its objection. Any dispute
between EPA and Vertellus regarding the amount of the performance guarantee shall be resolved
pursuant to Section X (Performance Guarantee) and Section XVI (Dispute Resolution) of the
Consent Decree.

(d) If the Trustee receives a Claim Certificate and does not receive an Objection Notice from EPA
within the time period specified in Section 4(c) above, the Trustee shall, after the expiration of such
time period, promptly make the payment from the Fund requested in such Claim Certificate.

(e) If the Trustee receives a Claim Certificate and also receives an Objection Notice from EPA within
the time period specified in Section 4(c) above, but which Objection Notice objects to only a portion
of the requested payment, the Trustee shall, after the expiration of such time period, promptly make .
payment from the Fund of the uncontested amount as requested in the Claim Certificate. The Trustee
shall not make any payment from the Fund for the portion of the requested payment to which EPA
has objected in its Objection Notice.

(f) If the Trustee receives a Claim Certificate and also receives an Objection Notice from EPA within
the time period specified in Section 4(c) above, which Objection Notice objects to all of the
requested payment, the Trustee shall not make any payment from the Fund for amounts requested in
such Claim Certificate.

(g) If, at any time during the term of this Agreement, EPA implements a “Work Takeover” pursuant
to the terms of the Consent Decree, with respect to Uplands Area Work and intends to direct payment
of monies from the Fund to pay for performance of Uplands Area Work during the period of such
Work Takeover, EPA shall notify the Trustee in writing of EPA’s commencement of such Work
Takeover. Upon receiving such written notice from EPA, the disbursement procedures set forth in
Sections 4(b)-(f) above shall immediately be suspended, and the Trustee shall thereafter make
payments from the Fund only to such person or persons as the EPA may direct in writing from time
to time for the sole purpose of providing payment for performance of Work required by the Consent
Decree. Further, after receiving such written notice from EPA, the Trustee shall not make any
disbursements from the Fund at the request of the Transferor, including its representatives and/or
contractors, or of any other person except at the express written direction of EPA. If EPA ceases such
a Work Takeover in accordance with the terms of the Consent Decree, EPA shall so notify the
Trustee in writing and, upon the Trustee’s receipt of such notice, the disbursement procedures
specified in Sections 4(b)-(f) above shall be reinstated.

(h) While this Agreement is in effect, disbursements from the Fund are governed exclusively by the
express terms of this Agreement. The Trustee may rely on any statement made by the Transferor with
regard to any request for payment in compliance with and made under this Section 4 and shall have
no responsibility to investigate or confirm the statements made in such request.
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Section 5. Trust Management. The Trustee shall invest and reinvest the principal and
income of the Fund and keep the Fund invested as a single fund, without distinction between
principal and income, in accordance with directions which the Transferor may communicate in
writing to the Trustee from time to time, except that:

(a) securities, notes, and other obligations of any person or entity shall not be acquired or held by the
Trustee with monies comprising the Fund, unless they are securities, notes, or other obligations of the

U.S. federal government or any U.S. state government or as otherwise permitted in writing by the
EPA;

(b) the Trustee is authorized to invest the Fund in time or demand deposits of the Trustee, to the
extent such deposits are insured by an agency of the U.S. federal or any U.S. state government; and

(c) the Trustee is authorized to hold cash awaiting investment or distribution uninvested for a
reasonable time and without liability for the payment of interest thereon.

Section 6. Commingling and Investment. The Trustee is expressly authorized in its
discretion to transfer from time to time any or all of the assets of the Fund to any common,
commingled, or collective trust fund created by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions hereof and thereof, to be commingled with the assets
of other trusts participating therein. The Trustee is authorized to purchase shares in any
investment company registered under the Investment Company Act of 1940, 15 U.S.C. 80a-
1 et seq., including one which may be created, managed, underwritten, or to which
investment advice is rendered or the shares of which are sold by the Trustee. The Trustee
may vote such shares in its discretion.

Section 7. Express Powers of Trustee. Without in any way limiting the powers and
discretion conferred upon the Trustee by the other provisions of this Agreement or by law, the
Trustee is expressly authorized and empowered:

(a) to make, execute, acknowledge, and deliver any and all documents of transfer and conveyance
and any and all other instruments that may be necessary or appropriate to carry out the powers herein
granted; : ’

(b) to register any securities held in the Fund in its own name or in the name of a nominee and to
hold any security in bearer form or in book entry, or to combine certificates representing such
securities with certificates of the same issue held by the Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such securities in a qualified central depositary even though,
when so deposited, such securities may be merged and held in bulk in the name of the nominee of
such depositary with other securities deposited therein by another person, or to deposit or arrange for
the deposit of any securities issued by the U.S. federal government or any U.S. state government, or
any agency or instrumentality thereof, with a Federal Reserve bank, but the books and records of the
Trustee shall at all times show that all such securities are part of the Fund; and

(c) to deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates

issued by the Trustee, in its separate corporate capacity, or in any other banking institution affiliated
with the Trustee, to the extent insured by an agency of the U.S. federal government.
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(d) The Trustee is prohibited from challenging EPA’s determination under Section 4(c) of this
agreement.

Section 8. Taxes and Expenses. All taxes of any kind that may be assessed or levied
against or in respect of the Fund shall be paid from the Fund. All other expenses and charges incurred
by the Trustee in connection with the administration of the Fund and this Trust shall be paid by the
Transferor. The Trustee is authorized in its absolute discretion to appoint from time to time and
Agent or Agents for the purpose of performing any act which the Trustee is authorized,
empowered or directed under this Trust Agreement to perform, and said Agent’s fees and
expenses shall be paid as herein provided.

Section 9. Annual Valuation. The Trustee shall annually, no more than thirty (30)
days after the anniversary date of establishment of the Fund, furnish to the Transferor and to the
Beneficiary a statement confirming the value of the Trust. Any securities in the Fund shall be valued
at market value as of no more than 60 days prior to the anniversary date of establishment of the Fund.
The annual valuation shall include an accounting of any fees or expenses levied against the Fund.
The Trustee shall also provide such information concerning the Fund and this Trust as EPA may
request from time to time. " :

Section 10. Advice of Counsel. The Trustee may from time to time consult with
counsel with respect to any question arising as to the construction of this Agreement or any action
to be taken hereunder; provided, however, that any counsel retained by the Trustee for such
purposes may not, during the period of its representation of the Trustee, serve as counsel to the

Transferor under this Trust Agreement. '

Section 11. Trustee Compensation. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing with the Transferor and as notified in
writing to the Beneficiary.

Section 12. Trustee and Successor Trustee. The Trustee and any replacement
Trustee must be approved in writing by EPA and must not be affiliated with the Transferor or be
a “related person” as defined in Treasury Regulation Section 1.468B-1(d)(2). The Trustee may
resign or the Transferor may replace the Trustee, but such resignation or replacement shall not be
effective until the Transferor has appointed a successor trustee approved in writing by EPA and
this successor accepts such appointment. The successor trustee shall have the same powers and
duties as those conferred upon the Trustee hereunder. Upon the successor trustee’s acceptance of
the appointment, the Trustee shall assign; transfer, and pay over to the successor trustee the funds
and properties then constituting the Fund. If for any reason the Transferor cannot or does not act
in the event of the resignation of the Trustee, the Trustee may apply to EPA or a court of
competent jurisdiction for the appointment of a successor trustee or for instructions. The successor
trustee shall specify the date on which it assumes administration of the Fund and the Trust in a
writing sent to the Transferor, the Beneficiary, and the present Trustee by certified mail no less than
10 days before such change becomes effective. Any expenses incurred by the Trustee as a result of
any of the acts contemplated by this Section shall be paid as provided in Section 8.

Section 13. Instructions to the Trustee. All instructions to the Trustee shall be in
writing, signed by such persons as are empowered to act on behalf of the entity giving such
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instructions. The Trustee shall be fully protected in acting without inquiry on such written
instructions given in accordance with the terms of this Agreement. The Trustee shall have no duty to
act in the absence of such written instructions, except as expressly provided for herein.

Section 14. Amendment of Agreement. This Agreement may be amended only by
an instrument in writing executed by the Transferor and the Trustee, and with the prior written
consent of EPA.

Section 15. Irrevocability and Termination. Subject to the right of the parties to
amend this Agreement as provided in Section 14, this Trust shall be irrevocable and shall continue
until terminated upon the earlier to occur of (a) the written direction of the Transferor to terminate
following written notification to Transferor by EPA of its acceptance of Transferor’s certification
of completion for the Uplands Area Work, or (b) upon written agreement of the Transferor, the
Trustee and the EPA, if the Transferor ceases to exist. Upon termination of the Trust pursuant to
Section 15(a), all remaining trust property (if any), less final trust administration expenses, shall be
delivered to a charity to be selected by the Transferor or as otherwise ordered by the Court. If such
Funds are to be paid to a charity selected by the Transferor, pursuant to Section 15(a) herein, the
Transferor shall provide the Trustee with a written direction regarding the charity selected. The
Trustee shall have no further responsibility other than to comply with such written instruction of the
Transferor with regard to payment to such charity.

Section 16. Immunity and Indemnification. The Trustee shall not incur personal
liability of any nature in connection with any act or omission, made in good faith, in the
administration of this Trust, or in carrying out any directions by the Transferor or the EPA issued in
accordance with this Agreement. The Trustee shall be indemnified and saved harmless by the
Transferor from and against any personal liability to which the Trustee may be subjected by reason
of any act or conduct made by the Trustee in its official capacity, other than any liability arising from
a criminal proceeding wherein the Trustee had reasonable cause to believe that the conduct in
question was unlawful, including all expenses reasonably incurred in its defense in the event the
Transferor fails to provide such defense.

Section 17. Choice of Law. This Agreement shall be administered, construed,
and enforced according to the laws of the State of West Virginia.

Section 18. Interpretation. As used in this Agreement, words in the singular include
the plural and words in the plural include the singular. The descriptive headings for each Section of
this Agreement shall not affect the interpretation or the legal efficacy of this Agreement.

Section 19. Notices. All notices and other communications given under this
agreement shall be in writing and shall be addressed to the parties as follows or to such other
address as the parties shall by written notice designate:

(a) If to the Transferor, to

Vertellus Specialties Inc.

201 North Illinois Street, Suite 1800
Indianapolis, IN 46204

Attn:  General Counsel
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With copy to:

Glenn Harris, Esq.

Ballard Spahr Andrews & Ingersoll LLP
210 Lake Drive East, Suite 200

Cherry Hill, New Jersey 08002-1163.

(b) If to the Trustee, to [ ].

(c) If to EPA, to [EPA Region ___, Remedial Project Manager for the Site] and [EPA
Region _ , Office of Regional Counsel contact for the Site], at | |.

Section 20. Entire Agreement. This Trust Agreement constitutes the entire the
entire agreement between the parties relating to the holding and disbursement of the Funds and
sets forth in their entirety the obligations and duties of Trustee with respect to the Trust.

Section 21. Patriot Act Disclosure. To help the government fight the funding of
terrorism and money laundering activities, Federal law requires all financial institutions to
obtain, verify and record information that identifies each person who opens an account. For a
non-individual person such as a business entity, a charity, a Trust or other legal entity the Trustee
will ask for documentation to verify its formation and existence as a legal entity. The Trustee
may also ask to see financial statements, licenses, identification and authorization documents
from individuals claiming authority to represent the entity or other relevant documentation

Section 22 Method of Execution. This Trust Agreement may be executed in
multiple counterparts, each of which shall be deemed an original, but all of which shall constitute
one and the same instrument.

[Remainder of page left blank intentionally.]
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In Witness Whereof, the parties hereto have caused this Agreement to be executed
by their respective officers duly authorized and attested as of the date first above written:

VERTELLUS SPECIALTIES INC.

[Signature of Transferor]
[Name and Title]

State of _ County
of

On this [date], before me personally came [name of Transferor official], to me known, who, being by
me duly sworn, did depose and say that she/he is [title] of [corporation], the corporation described in
and which executed the above instrument; and that she/he signed her/his name thereto.

[Signature of Notary Public]

TRUSTEE

[Signature of Trustee] [Name
and Title]

State of County
of

On this [date], before me personally came [name of Trustee official], to me known, who, being by
me duly sworn, did depose and say that she/he is [title] of [corporation], the corporation described in
and which executed the above instrument; and that she/he signed her/his name thereto.

[Signature of Notary Public]
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Appendix E

BJS Site River Removal Action Trust Agreement
Big John’s Salvage - Hoult Road Superfund Site (“BJS Site™)
Dated:

2

This Trust Agreement (this “Agreement”) is entered into as of [date] by and
among Exxon Mobil Corporation (“ExxonMobil™), a corporation organized and existing under
the laws of the State of __, Vertellus Specialties Inc. (“Vertellus” or “Grantor”), a
corporation organized and existing under the laws of the State of Indiana, and U.S. Bank
National Association, a national banking association organized and existing under the laws of
the State of United States (the “Trustee™).

Whereas, the United States Environmental Protection Agency (“EPA™), an
agency of the United States federal government, ExxonMobil, Vertellus, and another entity
have entered into a Consent Decree, United States of America v. ExxonMobil Corporation, et
al., Civil Action No. 1:08-CV-00124-IMK in the United States District Court for the Northern
District of West Virginia, for the BJS Site (hereinafter the “Consent Decree”);

Whereas, Paragraph 29 of the Consent Decree provides, inter alia, that
Vertellus will establish a trust fund in the amount of $5,056,000.00 to provide assurance that
funds will be available as and when needed for performance of the Work required by the
Consent Decree relating solely to the River Removal Action (the “River Removal Action
Work™), as further defined below;

Whereas, Paragraph 39(b) of the Consent Decree provides that ExxonMobil shall
pay $5,000,000. OO into the trust fund required to be established for the River Removal Action
Work; :

Whereas, Vertellus will péy $56,000.00 into the trust fund;

Whereas, the September 2010 Engineering Evaluation/Cost Analysis (“EE/CA”)
prepared for the BJS Site by TetraTech NUS, Inc. on behalf of the United States Environmental
Protection Agency estimated that the costs of the River Removal Action Work will be
$5,056,000.00 (present valued), as further described in EE/CA Appendix C “River Sediment
Alternative 2 — Excavation and off-site disposal/treatment — Option B (BSD/SSD);”

Whereas, in order to provide such financial assurance, Grantor has agreed to
establish and fund the trust created by this Agreement; and

Whereas, the Grantor and ExxonMobil, acting through their duly authorized
officers, has selected the Trustee to be the trustee under this Agreement, and the Trustee has
agreed to act as trustee hereunder.

Now, therefore, the Grantor, ExxonMobil, and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:
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(a) Unless otherwise defined herein, capitalized terms shall have the meaning assigned thereto in
the Consent Decree.

(b) The term “Beneficiar(ies)” shall have the meaning assigned thereto in Section 3 of this
Agreement.

(c) The term “Business Day” means any day, other than a Saturday or a Sunday, that banks are
open for business in Morristown, New Jersey USA.

(d) The term “Claim Certificate” shall have the meaning assigned thereto in Section 4(a) of this
Agreement.

(e) The term “Fund” shall have the meaning assigned thereto in Section 3 of this Agreement.

(f) The term “Grantor” shall mean Vertellus Specialties Inc.

() The term “Objection Notice” shall have the meaning assigned thereto in Section 4(b) of this
Agreement. '

(h) The term “Site” shall have the meaning assigned thereto in Section 2 of this Agreement.
(i) The term “Trust” shall have the meaning assigned thereto in Section 3 of this Agreement.

() The term “Trustee” shall mean the trustee identified in the first paragraph of this Agreement,
along with any successor trustee appointed pursuant to the terms of this Agreement.

(k) The term “River Removal Action Work” shall have the meaning assigned thereto in the
Consent Decree.

Section 2. Identification of Facilities and Costs. This Agreement pertains to costs for the
River Removal Action Work required at the Big John’s Salvage — Hoult Road Superfund
Site in Marion County, West Virginia (the “Site”), pursuant to the above referenced Consent
Decree.

Section 3. Establishment of Trust Fund. The Grantor and the Trustee hereby establish a trust
(the “Trust”), for the benefit of EPA (the “Beneficiary”), to assure that funds are available to pay
for performance of the River Removal Action Work in the event that Grantor fails to conduct or
complete the Work required by, and in accordance with the terms of, the Consent Decree. The
Grantor and the Trustee intend that no third party shall have access to monies or other property
in the Trust except as expressly provided herein. The Trust is established initially as consisting of
funds in the amount of Five Million Fifty-Six Thousand U.S. Dollars ($5,056,000.00)
contributed by Vertellus directly in the amount of Fifty-Six Thousand U.S. Dollars ($56,000.00)
and by ExxonMobil on behalf of Vertellus in the amount of Five Million U.S. Dollars
($5,000,000.00). Such funds, along with any other monies and/or other property hereafter
deposited into the Trust, and together with all earnings and profits thereon, are referred to herein
collectively as the “Fund.” The Fund shall be held by the Trustee, IN TRUST, as hereinafter
provided. The Trustee shall not be responsible nor shall it undertake any responsibility for the
amount or adequacy of, nor any duty to collect from the Grantor, any payments necessary to
discharge any liabilities of the Grantor owed to the United States.

2
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Section 4. Payment for River Removal Action Work Required Under the Consent Decree. The
Trustee shall make payments from the Fund in accordance with the following procedures.

(a) Upon delivery of a Claim Certificate (as defined below), payments (or partial payments
thereof) shall be made based on the schedule contained on Appendix A (the “Payment Trigger”).
From time to time, the Grantor may request that the Trustee make payment from the Fund for
River Removal Action Work performed under the Consent Decree by delivering to the Trustee,
ExxonMobil, and EPA a written invoice and certificate (together, a “Claim Certificate™) signed
by two authorized representatives of the Grantor (such authorized representatives as identified in
an Incumbency Certificate) and certifying under penalty of perjury:

(i) that the invoice is for River Removal Action Work performed at the Site in accordance with
the Consent Decree;

(i1) a description of the River Removal Action Work that has been performed, the amount of the
claim, and the identity of the payee(s);

(ii1) a statement regarding whether the payment requested (or portion thereof) is greater or less
than the amount estimated with respect to the River Action Removal Work Milestone (as set
forth in Appendix A) to which such payment request relates and the reasons for such overage or
underage; and

(iv) that the Grantor has sent a copy of such Claim Certificate to ExxonMobil and a copy to
EPA, both to the EPA attorney and the EPA RPM at their respective addresses shown in this
Agreement, the date on which such copy was sent, and the date on which such copy was received
by EPA as evidenced by a return receipt (which return receipt may be written, as in the case of
overnight delivery, certified mail, or other similar delivery methods, or electronic, as in the case
of e-mail, facsimile, or other similar delivery methods).

(b) EPA may object to any payment requested in a Claim Certificate submitted by the Grantor
(or its authorized representatives), in whole or in part, by delivering to the Trustee a written
notice (an “Objection Notice™) within thirty (30) days after the date of EPA’s receipt of the
Claim Certificate as shown on the relevant return receipt. An Objection Notice sent by EPA
shall state (1) whether EPA objects to all or only part of the payment requested in the relevant
Claim Certificate; (ii) the basis for such objection, (iii) that EPA has sent a copy of such
Objection Notice to the Grantor and the date on which such copy was sent; and (iv) the portion
of the payment requested in the Claim Certificate, if any, which is not objected to by EPA, which
undisputed portion the Trustee shall proceed to distribute in accordance with Section 4(d) below.
EPA may object to a request for payment contained in a Claim Certificate only on the grounds
that (x) EPA reasonably believes that the remaining balance of funds in the Trust is not sufficient
to pay for the remaining cost of the Work or (y) that the request for payment in a Claim
Certificate is otherwise inconsistent with the terms and conditions of the Consent Decree or this
Agreement. In the event that EPA objects in accordance with provision 4.b.x., payment can be
made only after the amount of the performance guarantee is increased or EPA otherwise
withdraws its objection. Any dispute between EPA and Vertellus regarding the amount of the
performance guarantee shall be resolved pursuant to Section X (Performance Guarantee) and
Section XVI (Dispute Resolution) of the Consent Decree.

3
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(c) If the Trustee receives a Claim Certificate and does not receive an Objection Notice from
EPA within the time period specified in Section 4(b) above, the Trustee shall, after the expiration
of such time period, promptly make the payment from the Fund requested in such Claim
Certificate.

(d) If the Trustee receives a Claim Certificate and also receives an Objection Notice from EPA
within the time period specified in Section 4(b) above, but which Objection Notice objects to
only a portion of the requested payment, the Trustee shall, after the expiration of such time
period, promptly make payment from the Fund of the uncontested amount as requested in the
Claim Certificate. The Trustee shall not make any payment from the Fund for the portion of the
requested payment to which EPA has objected in its Objection Notice.

(e) If the Trustee receives a Claim Certificate and also receives an Objection Notice from EPA
within the time period specified in Section 4(b) above, which Objection Notice objects to all of
the requested payment, the Trustee shall not make any payment from the Fund for amounts
requested in such Claim Certificate.

(f) If, at any time during the term of this Agreement, EPA implements a “Work Takeover”
pursuant to the terms of the Consent Decree and intends to direct payment of monies from the
Fund to pay for performance of Work during the period of such Work Takeover, EPA shall
notify the Trustee in writing of EPA’s commencement of such Work Takeover. Upon receiving
such written notice from EPA, the disbursement procedures set forth in Sections 4(a)-(e) above
shall immediately be suspended, and the Trustee shall thereafter make payments from the Fund
only to such person or persons as the EPA may direct in writing from time to time for the sole
purpose of providing payment for performance of River Removal Action Work required by the
Consent Decree. Further, after receiving such written notice from EPA, the Trustee shall not
make any disbursements from the Fund at the request of the Grantor, including its
representatives and/or contractors, or of any other person except at the express written direction
of EPA. If EPA ceases such a Work Takeover in accordance with the terms of the Consent
Decree, EPA shall so notify the Trustee in writing and, upon the Trustee’s receipt of such notice,
the disbursement procedures specified in Sections 4(a)-(e) above shall be reinstated.

(g) While this Agreement is in effect, disbursements from the Fund are governed exclusively by
the express terms of this Agreement. -

(h) The Trustee shall be under no obligation to determine the Grantor’s compliance with, or to
confirm any amount, with regard to the attached Appendix A. The Trustee shall solely and
conclusively rely on the statements of the Grantor, as identified in 4(a)(i), (ii), (iii), and (iv)
above, with regard to any Claim Certificate delivered to the Trustee as evidence of compliance
with this section. ’

Section 5. Trust Management. The Trustee shall invest and reinvest the principal and income of
the Fund solely in U.S. dollar denominated obligations of the U.S. Government or federal
agencies, each with a tenure of no longer than three months or when funds are expected to be
required, whichever is shorter, and shall keep the Fund invested as a single fund, without

4
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distinction between principal and income, in accordance with directions which the Grantor may
communicate in writing to the Trustee from time to time, except that:

(a) the Trustee is authorized to invest the Fund in time or demand deposits of the Trustee, to the
extent such deposits are insured by an agency of the U.S. federal or any U.S. state government;

(b) the Trustee is authorized to hold cash awaiting investment or distribution uninvested for a
reasonable time and without liability for the payment of interest thereon; and

Section 6. Commingling and Investment. The Trustee is expressly authorized in its
discretion to transfer from time to time any or all of the assets of the Fund to any common,
commingled, or collective trust fund created by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions hereof and thereof, to be commingled with the
assets of other trusts participating therein. The Trustee is authorized to purchase shares in
any investment company registered under the Investment Company Act of 1940, 15 U.S.C.
80a-1 et seq., including one which may be created, managed, underwritten, or to which
investment advice is rendered or the shares of which are sold by the Trustee. The Trustee
may vote such shares in its discretion.

Section 7. Express Powers of Trustee. Without in any way limiting the powers and discretion
conferred upon the Trustee by the other provisions of this Agreement or by law, the Trustee is
expressly authorized and empowered: -

(a) to make, execute, acknowledge, and deliver any and all documents of transfer and
conveyance and any and all other instruments that may be necessary or appropriate to carry out
the powers herein granted;

(b) to register any securities held in the Fund in its own name or in the name of a nominee and to
hold any security in bearer form or in book entry, or to combine certificates representing such
securities with certificates of the same issue held by the Trustee in other fiduciary capacities, or
to deposit or arrange for the deposit of such securities in a qualified central depositary even
though, when so deposited, such securities may be merged and held in bulk in the name of the
nominee of such depositary with other securities deposited therein by another person, or to
deposit or arrange for the deposit of any securities issued by the U.S. federal government or any
U.S. state government, or any agency or instrumentality thereof, with a Federal Reserve bank,
but the books and records of the Trustee shall at all times show that all such securities are part of
the Fund; and

(c) to deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates
issued by the Trustee, in its separate corporate capacity, or in any other banking institution
-affiliated with the Trustee, to the extent insured by an agency of the U.S. federal government.

(d) The Trustee is prohibited from challenging EPA’s determination under Section 4 of this
agreement. :

Section 8. Taxes and Expenses. All taxes of any kind that may be assessed or levied against or
in respect of the Fund shall be paid from the Fund. All other expenses and charges incurred by
5 |
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the Trustee in connection with the administration of the Fund and this Trust shall be paid by the
Grantor.

Section 9. Annual Valuation. The Trustee shall annually, no more than thirty (30) days after the
anniversary date of establishment of the Fund, furnish to the Grantor, to ExxonMobil, and to the
Beneficiary a statement confirming the value of the Trust. Any securities in the Fund shall be
valued at market value as of no more than 60 days prior to the anniversary date of establishment
of the Fund. The annual valuation shall include an accounting of any fees or expenses levied
against the Fund. The Trustee shall also provide such information concerning the Fund and this
Trust as Grantor, EPA, or ExxonMobil may request from time to time.

Section 10. Advice of Counsel. The Trustee may from time to time consult with counsel with
respect to any question arising as to the construction of this Agreement or any action to be
taken hereunder; provided, however, that any counsel retained by the Trustee for such purposes
may not, during the period of its representation of the Trustee, serve as counsel to the Grantor
under this Trust Agreement.

Section 11. Trustee Compensation. The Trustee shall be entitled to reasonable compensation
for its services as agreed upon in writing with the Grantor and as notified in writing to the
Beneficiary.

Section 12. Trustee and Successor Trustee. The Trustee and any replacement Trustee must be
approved in writing by EPA and must not be affiliated with the Grantor. The Trustee may resign
or the Grantor may replace the Trustee, but such resignation or replacement shall not be effective
until the Grantor has appointed a successor trustee approved in writing by EPA and ExxonMobil
and this successor accepts such appointment. The successor trustee shall have the same powers
and duties as those conferred upon the Trustee hereunder. Upon the successor trustee’s
acceptance of the appointment, the Trustee shall assign, transfer, and pay over to the successor
trustee the funds and properties then constituting the Fund. If for any reason the Grantor cannot
or does not act in the event of the resignation of the Trustee, the Trustee may apply to EPA or a
court of competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the Fund and the
Trust in a writing sent to the Grantor, the Beneficiary, ExxonMobil, and the present Trustee by
certified mail no less than 10 days before such change becomes effective. Any expenses incurred
by the Trustee as a result of any of the acts contemplated by this Section shall be paid as
provided in Section 8.

Section 13. Instructions to the Trustee. All instructions to the Trustee shall be in writing, and,
with respect to instructions from the Grantor, signed by two authorized representatives
empowered to act on behalf of the Grantor as evidenced in an Incumbency Certificate delivered
to the Trustee. The Trustee shall be fully protected in acting without inquiry on such written
instructions given in accordance with the terms of this Agreement. The Trustee shall have no
duty to act in the absence of such written instructions, except as expressly provided for herein.

Section 14. Amendment of Agreement. This Agreement may be amended only by an
instrument in writing executed by the Grantor and the Trustee, and with the prior written
consent of EPA and ExxonMobil.

6
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Section 15. Irrevocability and Termination. This Trust shall be irrevocable and shall continue
until terminated upon the earlier to occur of (a) the written direction of the Grantor to terminate
following issuance of a certification of completion of the River Removal Action by EPA, or (b)
the complete exhaustion of the Fund comprising the Trust as certified in writing by the Trustee
to EPA, ExxonMobil, and the Grantor. Upon términation of the Trust pursuant to Section 15(a),
any remaining trust property will be distributed as follows: a) if the total amount of payments
made pursuant to Claims Certificates exceeds $5 million, then to Vertellus, less final trust
administration expenses; b) if the total amount of payments made pursuant to Claims
Certificates is less than $5 million, then, with respect to any such amount, seventy percent
(70%) of remaining trust property shall be delivered to ExxonMobil and thirty percent (30%) of
any such sums shall be delivered to Vertellus, less final trust administration expenses.

The Grantor and ExxonMobil shall provide a joint written direction to the Trustee, upon the
termination of the Trustee pursuant to 15(a) above, which written direction shall include
instructions as to the amount, payee, and payment instructions with regard to all funds to be
released.

Section 16. Immunity and Indemnification. The Trustee shall not incur personal liability of any
nature in connection with any act or omission, made in good faith, in the administration of this
Trust, or in carrying out any directions by the Grantor, ExxonMobil or the EPA issued in
accordance with this Agreement. The Trustee shall be indemnified and saved harmless by the
Grantor from and against any personal liability to which the Trustee may be subjected by reason
of any act or conduct made by the Trustee in its official capacity, including all expenses
reasonably incurred in its defense in the event the Grantor fails to provide such defense.

Section 17. Choice of Law. This Agreement shall be administered, construed, and
enforced according to the laws of the State of West Virginia.-

Section 18. Interpretation. As used in this Agreement, words in the singular include the plural
and words in the plural include the singular. The descriptive headings for each Section of this
Agreement shall not affect the interpretation or the legal efficacy of this Agreement.

Section 19. Notices. All notices and other communications given under this agreement shall be
in writing and shall be addressed to the parties as follows or to such other address as the parties
shall by written notice designate:

(a) If to the Grantor, to [ ]

(b) If to ExxonMobil, to [ ].
(c) If to the Trustee, to [ ].

(d) If to EPA, to [EPA Region ___, Remedial Project Manager for the Site] and [EPA Region
___, Office of Regional Counsel contact for the Site], at | |

7
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Section 20. Entire Agreement. This Trust Agreement constitutes the entire the entire agreement
~ between the parties relating to the holding and disbursement of the Funds and sets forth in their
entirety the obligations and duties of Trustee with respect to the Trust.

Section 21. Patriot Act Disclosure. To help the government fight the funding of terrorism and
money laundering activities, Federal law requires all financial institutions to obtain, verify and
record information that identifies each person who opens an account. For a non-individual person
such as a business entity, a charity, a Trust or other legal entity the Trustee will ask for
documentation to verify its formation and existence as a legal entity. The Trustee may also ask to
see financial statements, licenses, identification and authorization documents from individuals
claiming authority to represent the entity or other relevant documentation

Section 22 Method of Execution. This Trust Agreement may be executed in multiple

counterparts, each of which shall be deemed an original, but all of which shall constitute one and
the same instrument.

[Remainder of page left blank intentionally.]

8
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In Witness Whereof, the parties hereto have caused this Agreement to be
executed by their respective officers duly authorized and attested as of the date first above
written:

VERTLLUS SPECIALTIES INC.
[Signature] [Name and Title]

State of
County of

On this [date], before me personally came [name of Grantor official], to me known, who, being
by me duly sworn, did depose and say that she/he is [title] of Vertellus Specialties Inc., the
corporation described in and which executed the above instrument; and that she/he signed her/his
name thereto.

[Signature of Notary Public]

EXXON MOBIL CORPORATION
[Signature ] [Name and Title]

State of
County of

On this [date], before me personally came | ], to me known, who, being by me duly sworn,
did depose and say that she/he is [title] of ExxonMobil Corporation, the corporation described in
and which executed the above instrument; and that she/he signed her/his name thereto.

[Signature of Notary Public]

TRUSTEE

[Signature of Trustee] [Name
and Title]

State of
County of

9
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On this [date], before me personally came [name of Trustee official], to me known, who, being
by me duly sworn, did depose and say that she/he is [title] of [corporation], the corporation
described in and which executed the above instrument; and that she/he signed her/his name

thereto.

[Signature of Notary Public]

10
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Appendix A

Terms used in Appendix A have the same meaning as the terms used in EE/CA Appendix C
“River Sediment Alternative 2 — Excavation and off-site disposal/treatment — Option B
(BSD/SSD) and the Consent Decree.

River Removal Estimated Amount Payment Trigger
Action Work
Milestone
1 Selection of the $ 75,000.00 Upon EPA approval of the Supervising
Supervising Contractor pursuant to Para. 9.a
Contractor for River
Removal Action
2 Remedial design, $ 700,698.00 Upon EPA approval of the River Removal Action
additional sampling Response Action Plan identified in Para. 10.e of
for delineation, the Consent Decree
project management
and construction
3 Completion of $ 1,445,000.00 Upbn notice to EPA that River Removal Action
Dredging dredging work is complete
4 Completion of $§ - 1,659,153.00 Upon notice that River Removal Action sediment
Sediment removal work is complete
Disposition
5 Attainment $ 60,000.00 Upon notice to EPA that River Removal Action
Sampling Study attainment sampling study work is complete
6 Demobilization and ) 500,000.00 Upon notice to EPA per Para. 10.h of the Consent
Completion Report Decree that River Removal Action physical
construction work is complete
7 1st Annual $ 150,000.00 Upon notice to EPA that such sampling report
Sampling Report work is complete
8 2nd Annual $ 150,000.00 Upon notice to EPA that such sampling report
Sampling Report work is complete
9 3rd Annual $ 150,000.00 Upon notice to EPA that such sampling report
Sampling Report work is complete
10 4th Annual $ ‘1 50,000.00 Upon notice to EPA that such sampling report
Sampling Report work is complete
11 Final Annual $ 150,000.00 Upon issuance by EPA of it acceptance of the
Sampling Report Certification of Completion relating to the River
Removal Action per Para. 36.b of the Consent
Decree
11
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Appendix F

CERCLA Financial Assurance Financial Test:
Sample CFO Letter (for Test Alternative 1)

[PRP Letterhead]

[Address Block] [Date]

Dear | |:

I am the chief financial officer of [name and address of PRP] (the “Company”). This letter is in
support of the Company’s use of a financial test to demonstrate financial assurance for the
obligations of the Company under that certain [Consent Decree (the “Consent Decree”)], dated

., , Docket No. | ], between the PRP and EPA, entered pursuant to
the Comprehensive Environmental Response, Compensation and Liability Act of 1980, as
amended, 42 U.S.C. § 9607 et seq. (‘CERCLA™). This letter confirms the Company’s
satisfaction of certain financial criteria, as set forth more fully below, that makes the Company
eligible to utilize the financial test as financial assurance under the Consent Decree.

[Fill out the following five paragraphs regarding CERCLA settlements, RCRA facilities, TSCA
Jacilities, SDWA facilities, and associated financial assurance requirements. If the Company has
no CERCLA settlement or RCRA/TSCA/SDWA facility obligations that belong in a particular
paragraph, write “None” in the space indicated. For each settlement and facility, include its
settlement Docket No. or EPA Identification Number, as the case may be, and the financial
assurance dollar amount associated with such settlement and/or facility.]

1. The dollar amount of financial assurance required by Paragraph [ ] of the Consent
Decree and covered by the Company’s use of the financial test is [$ 1.
2. The Company is a signatory to the following CERCLA settlements (other than the

Consent Decree) under which the Company is providing financial assurance to EPA through the
use of a financial test. The total dollar amount of such financial assurance covered by a financial
test is equal, in the aggregate, to [$ |, and is shown for each such settlement as follows:

3. The Company is the owner and/or operator of the following facilities for which the
Company has demonstrated financial assurance through a financial test, including but not limited
to hazardous waste Treatment, Storage, and Disposal (“TSD”) facilities under 40 CFR parts 264
and 265, Municipal Solid Waste Landfill (“MSWLF”) facilities under 40 CFR part 258,
Underground Injection Control (“UIC”) facilities under 40 CFR part 144, Underground Storage
Tank (“UST”) facilities under 40 CFR part 280, and Polychlorinated Biphenyl (“PCB”) storage
facilities under 40 CFR part 761. The total dollar amount of such financial assurance covered by

Page 121 of 621 ARG600971



a financial test is equal, in the aggregate, to [$ |, and is shown for each such facility as
follows:

4. The Company guarantees the CERCLA settlement obligations and/or the MSWLF, TSD,
UIC, UST, PCB, and/or other facility obligations of the following guaranteed parties. The total
dollar amount of such CERCLA settlement and regulated facility obligations so guaranteed is
equal, in the aggregate, to [$ |, and is shown for each such settlement and/or facility as
follows:

5. The Company [insert “is required” or “is not required”] to file a Form 10K with the
Securities and Exchange Commission (“SEC”) for the Company’s latest fiscal year.

6. The Company’s fiscal year ends on [month, day]. I hereby certify that the figures for the
following items marked with an asterisk are derived from the Company’s independently audited,
year-end financial statements for its latest completed fiscal year, ended [date], and further certify
as follows:

A. The aggregate total of the dollar amounts shown in Paragraphs | through 4 above equals

($ .

*B. Company’s total liabilities equal [if any portion of the aggregate dollar amount from line A
is included in total liabilities, you may deduct the amount of that portion from this line and
add that amount to lines C and D]: [$ |

*C. Company’s tangible net worth equals: [$ |

*D. Company’s net worth equals: [$ |

*E. Company’s current assets equal: [$ |

*F. Company’s current liabilities equal: [$ |

G. Company’s net working capital [line E minus line F] equals: [$ |

*H. Sum of Company’s net income plus depreciation, depletion, and amortization equals:

1

*I. Company’s total assets in the U.S. equal (required only if less than 90% of Company’s
assets are located in the U.S.): [$ |

J. Isline C at least $10 million? (Yes/No): [ ]
K. Isline C at least 6 times line A? (Yes/No): | ]

L. Isline G at least 6 times line A? (Yes/No): [ ]
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*M. Are at least 90% of Company’s assets located in the U.S.? (Yes/No): [ ]
If “No,” complete line N.

N. Isline I at least 6 times line A? (Yes/No): | |
O. Is line B divided by line D less than 2.0? (Yes/No): | |
P. Isline H divided by line B greater than 0.1? (Yes/No): [ |

Q. Isline E divided by line F greater than 1.5? (Yes/No): | |

I hereby certify that, to the best of my knowledge after thorough investigation, the information
contained in this letter is true, accurate, and complete. [ am aware that there are significant

* penalties for submitting false information, including the possibility of fine and imprisonment for
knowing violations.

[Signature]

[Name]

[Title]

[Date]

[NOTARY BLOCK]

Page 123 of 621 ARG600973



Appendix G

UNITED STATES ENVIRONRMENTAL PROTECTION AGEN

In the Macter of

BIG JOHN'S SALVAGE, INC.

Hoult Road : . _ _
Fairmont, West Virginia 26554 : Docket No.III-85-2-DC
PROCEEDING UNDER SECTION 106(a) OF : CONSENT ORDER

THE COMPREHENSIVE ENVIRONMENTAL
RESPONSE, COMPENSATION AND

LIABILITY ACT OF 1980 ;
(40 u.s.c. SECTION 9606(a)) :

SDMS DoclD 2068351

A. AUTHORITY

This Consent Order ({("Order") is issued by the Environmenc#l Protection
Agency ("EPA") to Reilly Tar and Chemical Corporation ("Reilly") pursuant to
§106(a) of the Comprehensive Environmental Response, Compensatiom and
Liability Act of 1980 ("CERCLA"), 42 U.S.C. §9606(a), by authority delegated
to the undersignéd by the Administrator of EPA. Notice of the issuance of

this Order has been given to the State of West Virginia.

B. PARTIES

The ‘parties to this Order are the United States of America, by the U. §.

-Environmental Protection Agency and Reilly Tar and Chemical Corporation, an

Indiana corporation.

This Order shall apply to and be binding upon both parties hereto, including

their officers, directors, employees, agents, servants, receivers, trustees,
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Order. The parties recognize that, in consenting to the issuance of this
Order, Respondent Reilly Tar and Chemical Corporation does not admit or
concede and specifically denies the determinations set forth above and any of
the allegations of fact or conclusions of law herein and does not concede
that any actions taken to date or ordered herein to be taken at the Hoult Road
site are authorized or required by CERCLA, its implementing regulations, or

any other federal statutory or common law. Reilly specifically reserves the

right to contest the Determinations, Findings of Fact and Conclusions of Law

contained herein. Reilly further specifically denies any fault or liability
under CERCLA or any other Federal statutory or common law and any responsi-

bility for response costs thereunder.

The Uniteé States agrees that it shall not use this Order as the basis for the
institution of any judicial or admini;:rative proceedings, or as the basis of
ény defense, jurisdictional or otherwise, except to enforce the terms of this
Order. However, the EPA reserves the right to use all inforwmation, studies,

and data referenced in this Order in any proceeding which could be brought by

EPA.

NOW, THEREFORE, without admission or adjudication of any issue of fact or law
herein, and without this Consent Order constituting any evidence of
liability or fault by any party hereto with respect to any allegations of
fact or conclusions of law made herein, and upon consent of the parties

hereto, this Order is hereby issued.

I. FINDINGS OF FACT AND CONCLUSIONS OF LAW
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Big John's Salvage, Inc., is and has been since January of 1973, the
owner of that real estate designated as plot 04-02 on Mariom County,

West Virginia tax wmaps (the "Hoult Road site").

Big John's Salvage, Inc., is engaged in the business of salvaging

scrap metal and glass cullet at the Hoult Road'site.

Réspondent, Reilly Tar and Chemical Corporation owned and operated
the Hoult Road site from 1932 to January of 1973. During that time,
tar wastes which may have contained the substances listed in para-

graph nine below were disposed of at the Hoult Road site.

Respondent, Reilly Tar and Chemical Corporation sold or otherwise
transferred or conveyed the Hoult Road site to Big John's Salvage,

Inc. in January of 1973.

The Hoult Road site and certain adjacent land as depicted on the

attached map constitute a facility as defined by Section 101(9) of

CERCLA, 42 U.S.C. §9601(9).

During July and August of 1983 and January of 1984, authorized rep-
resentatives of EPA conducted a multimedia sampling and analytical
program at the Hoult Road site pursuant to Section 104 of CERCLA,

42 U.S5.C. §9604.

Pursuant to this program, sixty-eight soil, fourteen water, ten
sediment, twelve biological and two waste samples were taken by

representatives of EPA. In addition, three bicassays were performed
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on the unnamed tributary flowing near the southeast border of the
facility and eight bioassays were performed on each of the water

samples taken in January 1984.

As a result of the inspection and sampling program, tar was discov-
ered on the Hoult Road site in the drainage ditch and the unnamed

tributary.

Analyses of samples taken of the tar revealed the presence of the

following substances at the maximum concentrations listed below:

Concentration 1in

Substance parts per million
Acenaphthene 11,040
Fluoranthene 38,640
Naphthalene 30,360
Benzo (k) Fluoranthene 19,320
Chrysene 10,626
Acenaphthylene 1,048
Benzo (g, h, i) Perylene 4,002
Fluorene 16,560
Phenanthrene 55,200
Dibenzo (a, h) Anthracene 1,656
Indenc (1, 2, 3-cd) Pyrene 3,312
Pyrene 41,400

These substances are "hazardous substances" as defined in Section
101(14) of CERCLA, 42 U.S.C. §9601(14), and are subject to the

terms and provisions of the Act.

Analyses of samples taken from am oil/water separator located on the
Hoult Road site revealed the following substances at the maximum

concentrations listed below:

Page 127 of 621 ARG00977



LTI VS

Concentration in

Substance parts per million
2, 4=Dimethylphenol 329
Phenol 324 .
Acenaphthene 6,180
Fluoranthene 9,785
Naphthalene 41,500
Benzo (a) Anthracene 2,781
Benzo (a) Pyrene 1,699
Benzo (k) Fluoranthene 3,193
Chrysene 2,420
Fluorene 8,240
Phenanthrene 18,025
Pyrene 14,000

These substances are "hazardous substances" as defined in Section
101(14) of CERCLA, 42 U.S.C. §9601(14), and are subject to the terms

and provisions of the Act.

Discharges from the oil/water separator flow into an unnamed trib-

utary which flows into the Monongahela River.

Analyses of samples taken from soil in the area of the tar deposits
and oil/water separator demonstrate the presence of the following -

substances at the maximum concentrations listed below:

Concentration in

Substance parts per million
Naphthalene 4,200
Acenapthylene 370
Acenaphthene 2,400
Fluorene 3,900
Phenanthrene : 11,000
Fluoranthene 4,600
Pyrene 4,200
Chrysene 700
Benzo (k) Fluoranthene 120
Indeno (1, 2, 3-cd) Pyrene 110
Benzo (g, h, 1) Perylene 82
Ethyl Benzene 15,000
1, 1, 1-Trichloroethane 6,600
Methylene Chloride 8,800
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These substances are "hazardous substances" as defined in Section

101(14) of CERCLA, 42 U.S.C. §9601(14), and are subject to the terms

and provisions of the Act.

The topography of the Hoult Road site is such that runoff from the

site can flow towards an unnamed tributary of the Monongahela River.

The unnamed tributary flows into the Monongahela River.

Analyses of samples taken of sediment collected in the unnamed trib-

utary demonstrate the presence of the following substances at the

maximum concentrations. listed below:

Substance

Naphthalene
Acenaphthylene
Fluorene
Phenanthrene
Anthracene
Fluoranthene
Pyrene
Chrysene

These substances are "hazardous substances'

101(14) of CERCLA, 42 U.S.C. §9601(14), and are subject to the terms

and provisions of the Act.

Concentration in
parts per million

180
220
310

1,500
1,050
1,360
1,160

as defined in Section

500

N AL

Analysis of a sample taken of sediment collected in the unnamed trib-

utary upstream of the Hoult Road site did not show the substances

listed in paragréph fourteen above.
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Analysis of a sample taken of sediment at the confluence of the trib-

utary and the Monongahela River demoﬂs:rated the presence of the

following substances at the concentrations listed below:

Substance

Acenaphthylene
Chrysene
Fluoranthene
Phenanthrene

Concentration in
parts per million

[« IV N N)
W oNO

These substances are “hazardous substances" as defined in Section

101(14) of CERCLA 42 U.S.C. §9601(14), and are subject to the terms

and provisions of the Act.

Analysis of water from the unnamed tributary at the railroad berm

slightly upstream of the confluence with the Monongahela River

demonstrated the présence of the following substances at the con-

centrations listed below:

Substance

Fluoranthene

Benzo (a) Anthracene
Benzo (a) Pyrene

Benzo (k) Fluoranthene
Chrysene

Fluorene

Phenanthrene

Pyrene

These substances are '"hazardous substances"

Concentration in
parts per million

74
37
45
17
29
26
88
130

as defined in Section

101(14) of CERCLA, 42 U.S.C. §9604(14), and are subject to the terms

and provisions of the Act.
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18. Chrysene, Indeno (1, 2, 3-cd) Pyrene, Benzo (a) Anthracene, Benzo

(a) Pyrene, and cadmium are known human and animal carcinogens.

19. Acenaphthene, Benzo (k) Fluroanthene, Phenanthrene, Pyreﬁe, and lead

are known animal carcinogens.

II. TASKS
Respondent Reilly Tar and Chemical Corporation shall:

1. Clean out the oil/water separator and remove visibly contaminated
soils, tar, and oil from the drainage areas around the oil/water
separator (See Area 1 on map, attached hereto and made a part hereof),

within twelve (12) weeks of the effective date of this Order.

2. Excavate all visibly coantaminated soils, tar, and oil in the follow-

ing areas:

a. The drainage ditch from the oil/water separator to its conflu-
ence with the unnamed tributary (See Area 2 on map), within

twelve (12) weeks of the effective date of this Order.

b. The sedimentation area at the outfall of the unnamed tributary

to the Monongahela River (See Area 3 on map), within twelve (12)

weeks of the effective date of this Order.

c. The tar pits and the surrounding visibly contaminated seepage
area (See Area 4 on map), within twelve (12) weeks of the

effective date of this Order.
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Backfill all excavated portions with clean fill where necessary to
maintain drainage patterns, restore to original grade, and provide
appropriate restoration for areas affected by site activities, with-

in twelve (12) weeks of the effective date of this Order.

Dispose, store and treat, all excavated materials at sites that have
Interim Status or a permit under Section 3005 of the Resource Con-
servation and Recovery Act; storage and treatment at the facility

being excepted.

Excavate cﬁntaminated material to a depth determined by visual
ob;ervation and approved by the 0SC (On-scene Co-ordinator) or his
designee. The OSC or his designee will conduct a final inspection
of each area after excavation and will give approval prior to any

backfilling. Such approval shall not be unreasonably withheld.

If either party (including any contractor or consultant thereof)

is prevented from carrying out the provisions of this Order by reason
of war; revoiucion; riots; strikes; lockouts, work stoppages or other
labor dispute (provided no party or contractor, or consultant thereof
shali be required to settle a labor dispute against its own best
jﬁdgmenc); explosions; plant accidents; fire; flood; storm damage;
weather conditions; compliance with any law or regulation; transpor-
tation delays or embargoes; shortage of fuel, power, labor, materials,
containers, supplies, or transportation equipment; Acts of God; or
other causes beyond its control, it shall be excused from performance

hereunder to the extent of such interference.
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In the case of such event, the party claiming applicability hereunder
shali give written notice to the other, giving the reasons therefor
and anticipated time of delay. All timetables for completion of
tasks in this Order shall be suspended during an event under this

provision. Prompt notice shall be given at the conclusion of any

applicable event.

7. At the conclusion of the tasks enumerated in this Order, the 0SC
shall make a final review and inspection and upon his certification,
EPA shall issue to Reilly a written acknowledgement of complete

compliance with this Order.

III. ADDITIONAL ACTIONS

1. All actions performed by Respondent pursuant to this Order shall be in

compliance with all applicable laws and regulations and conform to the

reasonable requirements of the O0SC. .

2. Respondent shall subﬁit to EPA monthly reports of progress toward
implementation of the activities described in this Order. Except as
otherwise directed by EPA, such reports shall be due on the third business
day following the month for which the report is issued and shall be sent to
the addressee indicated in Paragraph &4 of this section. The first such
report shall be due on the third business day following the month of the

effective date of this Order. .
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3. All documents produced and delivered to EPA in the course of implementing
this Order shall be available to the public unless identified 8s confidential
iﬁ conformance with 40 C.F.R. Part 2. ﬁocuments so identified shall be
treated as confidential only in accordance with applicable confidentiality

regulations.

4. All reports submitted to EPA under the terms of this Order shall be sent

by certified mail, return receipt requested, to the following address:

Dr. Walter F. Lee (3HW12)

Hazardous Waste Management Division

U. S. Environmental Protection Agency, Region 3
6th & Walout Streets

Philadelphia, Pennsylvania 19106

5. Nothing contained in this Order shall affect any right, claim, interest,
or cause of action of any party hereto with respect to third parties not

parties to this Order.

1V. RESOLUTIOR OF DISPUTES

In the event there is a dispute between EPA and Reilly regarding the details
or the implementation of this Order, the dispute shall be resolved in the

following manner.
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1. Reilly shall submit its 'position and reasons therefor in writing to EPA.
EPA shall review all such submittals within fourteen (14) calendar days of
teceipt and not;fy Reilly by the fourteenth calendar day, or the first
working day thereafter, of their approval or disapproval. In the event the
submittal is approved, it shall be considered an integral part of this Order.
In the event that the submittal is disapproved in whole or part, EPA shall
notify Reilly of the specific inadequacies in writing, and shall indicate the

necessary amendments or revisions.

2. Within fourteen {14) calendar days of receipt of any notice of
disapproval, or on the first working day thereafter, Reilly shall submit
revisions to correct inadequacies or Reilly shall state in writing the

reasons why the proposal, as originally submitted, should be approved.

3. 1f, within fourteen (14) calendar days from the date of Reilly's
submission under 2, or the first working day thereafter, the parties have not
reconciled all issues in disagreement, EPA shall modify Reilly's submittal
as they deém necessary. The changes shall become an integral part of this
Order. The modification shall be deemed a "final ‘Agency action" regarding

this Order, and shall be subject to judicial review.

4. Failure of Reilly to comply with a modification made to the Order pursuant
to this Section shall not void the entire Order. EPA may, however, apply to

a court of competent jurisdiction for an Order enforcing the modification

made to this Order.
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V. CREATION OF DANGER

In the event EPA determines that activities in non-~compliance with this
Order, or activities implementing this Order which present circumstances not
expected or contemplated in this Order may create an imminent or substantial
endangerment to human health or welfare or to the eavironment, EPA may order
Reilly to stop further implementation of this Order for such period of time
as needed to abate the danger or may petition a court of competent

jurisdiction for such an Order.

VI. ASSUMPTION OF RISK

Reilly shall assume all financial and other risks associated with the

response actions performed pursuant to this Order.

In assuming these risks Reilly does not waive its right to assert that other
persons are responsible for the release which is the subject of this Order,
to seek indemnity or contribution from such other persons, or to interpose

any defense which may be available to it under law or equity.

VII. HOLD HARMLESS AGREEMENT

Reilly agrees to indemnify and save and hold the EPA, its agents and
employees harmless from any and all claims or causes of action arising from
or on account of acts or omissions of Reilly, its officers, employees,

agents, or contractors in carrying out the activities pursuant to this Order.
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EPA agrees to idemnify and save and hold Reilly, its agents, employees,
contractors and consultants harmless from any gnd eall claims or causes of
action arising from or on account of acts or omissions of EPA, its officials,
employees, agents, contractors or consultants in carrying out its activities

covered by this Order or any other Order to which Reilly is not.a party.

VIII. EFFECTIVE DATE

This Consent Order is effective on the day following receipt of a finally

executed copy thereof by the Respondent and all times for performance of

response activities shall be calculated from that date.

IX. RELEASE AND COVENANT NOT TO SUE

1. The following studies and investigations relating to the facility
have been published:
(a) West Virginia Department of Natural Resources - Analyses

of 3/23/83.

(b) West Virginia Department of Natural Resources - Analyses
of 5/10/83.

{c) Stablex-Reuther Report SR8203, dated 5/31/83.
(d) EPA Fund Request - 6/17/83.
(e) NIOSH investigation - letter dated 6/22/83.

(f) EPA Extent of Contamination Study, 8/83, with Appendices
II, 1I1I; Biota Sampling; Biota Report.

(g) EPA Analyses dated 10/14/83.
(h) EPA Scope of Work - 10/83.

(i) EPA Assessment of Discharge - 1/84.
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These studies and investigations, together with any others known to
or in the possession of EPA as of the effective date of this Order,
and any written assessments, reports, or memoranda or other written
material prepared by or for EPA on or before the effective date of

this Order shall, for purposes hereof, constitute the information

known to EPA.
The issuance to Reilly by EPA of the written acknouiedgement of
complete coﬁpliance with this Order, as required by Paragraph 7 of
Section I of this Ofder, shall constitute a full and complete
settle;ent, discharge, and release by EPA of Reilly, except as
described in paragraph B, and the EPA covenants not to sue Reilly

or to take civil or administrative action against Reilly for the

following:

1. All claims for civil penalties which were or could have been

raised as of the effective date of this Order based on infor-

mation known to EPA;

2. All claims re;ulting from or relating to the generation,
handling, treatment, storage, disposal or presence of, or
migration or discharge or threat thereof, of coal tar, the
constituents of coal tar, creosote and other chemical sub-
stances at, on or from the facility or from Reilly's former
operations, which claims were or could have been raised as of

the effective date of this Order based on information known

to EPA.
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This Order does not resolve the following macters:

ii.

iii.

iv.

Claims by federal agencies other than EPA, including, but
not limited to any claims which may be brought by or on
behalf of the Department of the Interior for damages to

natural resources.

Liability for response costs incurred prior and subse-

quent to this Agreement.
Criminal liability, if any, of Reilly Tar & Chemical Corp.

Reilly Tar & Chemical Corporation's liability arising out

of or relating to the generation, transportation, treatment,
handling, disposal, storage, or releases or threatened
releases of hazgrdous substances resulting from its perfor-

mance of the requirements of this Order.

Nothing in this Order shall be construed to limit the authority

of EPA to undertake any action against any person, including

Reilly Tar & Chemical Corporation in response to conditions

created during the performance of tasks under this Order which

may present an imminent and substantial endangerment to the

public healch, welfare or the environment or which result in

a release or threatened release of hazardous substances not

contemplated by this Order.
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(D). Nd legal release or covenant not to sue is given for any release
or threat of release of pollutants or hazardous substances which
create an imminent and substantial endangerment to public health
or the environment if the source of said pollutants or hazardous’
substances or the effect of said release or threat of release

was not known to EPA as of the effective date of this Order.

4, Subject to the foregoing, nothing herein shall waive EPA's right to
enforce this Order, to initiate federally-funded clean-up activities
pursuant to §104 of CERCLA, and to pursue subsequent cost recovery

unde; CERCLA.

1

5. It is further agreed that notwithstanding the above or any other
provision of this Order, the United States covenants not to sue Reilly
or bring any civil or administrative action against Reilly for any
remedial, removal, or mitigative costs relating to the cullet, cullet
pile, glass recovery activities or any other activities conducted at,
on, or adjacent to the facility which were demonstrably not part of

Reilly's former operations.

X. PENALTIES FOR NON-COMPLIANCE

Respondent is advised that willful violation or failure or refusal to comply

with this Consent Order, or any portion thereof, may subject them, under
§106(b) of CERCLA, 42 U.S.C. §9606(b), to a civil penalcy of not more than

$5,000 for each day in which such violation occurs or such failure to comply
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continues. Failure to comply with this Order, or any portion thereof,
without sufficient cause, may subject Respondent under §107(c){(3) of CERCLA,
42 U.s.C. §9607(c)(3), to liability for punitive damages in an amount up to

three times the amount of any costs incurred by the government as a result of

Respondent’s failure to take proper action.

REILLY TAR & CHEMICAL CORPORATION
-
/‘//, /,./_
U7 -

By:

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

By: 24~/ /Z%
_//ggional Adw{nistrator
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Appendix H

JoAY Y /q/’c i

| "y
- : CJLLTDs LISTRICT ‘»'- - U S LUIiNCT COURT
R e hy -";LTI".;CJ CrF WEZT VIRZINZ 'ILE: ;\T'Lt}l’.’.s Ll;,a “ ‘,\
: SEF 11155
UK1TZD STATES OF ANMEZIRICL, ,
Fleintif?,
" \
v, CIVIL ACTIOK NL. &3-0zii<l,
o
JOrLN BIYCZ, REILLY TAR & CHEWICLL '
CORPORATION ANC WESTINGHOUSE ELECTRIC.

ORPORETION,

AMENDED OQORDEF
The Court having entere¢ an order on July 20, 198t
cismissing arnd retiring from the cdocket of tne Cours =hs
apove-stylel civii esction for & period ¢f ninety {90, Zeyc:
further, the Court having entered a consent cecree which
resolves the litigetion among the Unitecd States, Reiliy Tar
znd Cnemlcal Corporation, and Westinghouse Electric Corporatsi
for the claims alleged in Civil Action No. B5-024L4~(C)(X);
and further the Court having been advised that John Boyce is
not a settling defendant to the subject consent decree; NOW,
TAEREFORE, it is
ORDERED that, subject to the réopener provisions
¢’ the subject consent decree, and subject to a payment of
§350,000 from the settling defendants to the pla;ntiff United
- -

States of America within thirty (30) days of

TS

=

r
AT L - W‘
oy .,;./zf.rar.saf-suy

AR600993

- Page 143 of 621



R AN

0’9/5 A
A .’,'{4}
- c - (ﬁ’eap .
cor.sent. decree, defendant Reilly Ter and Chericezl Corporation

and Wecstinghouse Electric Corporation are hereby cismissec
fvr'oz: this action; o ’ -
IT IS FURTHER ORDERED that, the.Court's Orcder datec

July 3G, 1986, dismissing and retiring the above-stylec

24vil action from this Court's docket 1is withcérawn.

143
P
]
m
M

‘ ﬁz‘ PP A 7") —/,4/::\
Dated % s WILLIAN V., FIDD
: 7 ‘ UKITED STATES DISTRICT JUDGE

ST v aer oF nrtnament
LEGIZOCY Dot oLy 0l el filed
iy oo C :
AVTST o el T
Clok M8 v

Northera B o Weet Viegiadz

By

Deputs Ciark

AR600023

Pagé 144 of 621 AR600994 <



oy

[1)
u s ElSTRgﬁ’WF”
4 FILED AT Cisrd RN Y
1IN TEE UNITED Co

STATES DISTRICT COUKT
FOR THE NORTHERK DISTRICT OF WEST VIRGINIZ

United States of America,
Plaintiff

V. CIVIL ACTION'NC. €5-0244-C(1)

Jonhr. Bovce, keilly Tar & Chemical

Corporation and Westinghouse Electric
Corporaticn,

Defendants

CONSENT DECREE

The parties herein, the United States of America, plaintiff,
and Reilly Tar & Chemical Corporation and Westinghouse Electric
Corporation, defendants (hereafter referred to as the Settling

Defendants), having agreed to this Consent Decree,

WHEREAS, the United States of America filed a complaint
October 1, 1985, against John Boyce, Reilly Tar & Chemical
Corporation and Westinghouse Electric Corporation pursuant
to Section 107 of the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), 42 U.S.C. § 9607,
to recover costs incurred by the United States in responding
to an imminent and substantial endangerment to the public

health or welfare or the environment from May, 19E:, to

ARG00024
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Jenuary, 1984, at the Hoult Road site located in Fairmont;

west Virginia, and owned by bkig Job.n Szlvage Co., Inc., &ns
WEERFLS, the Settling Lefendants filed Answers to the

pleintitf's complaint on or about December 2C, 1985, in

wriich they Genied &ll of fYhe United States' claims container

in the complaint anc;

WHERLZLS, the United States andéd the Settling Defendants
acree that settlement of this action and entry of this Consent
Decree without further litigation and without any admicssicr
&s to liebility is the most appropriate means of resolving

this matter and ic in the public interest;
THEREFORE, it is Ordered, Adjudaed and Decreed that:

I

JURISDICTION

1. This Court has jurisdiction of the subject matter for
the limited purpose of this Consent Decree and over the parties
consenting hereto pursuant to 28 U.S.C. § 1345 and 42 U.S.C.

§§ 9607, 9613(b).

" AR600025
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PAYMENTS

2. Upon entry of this Consent Decree, the Settling Defendants
shallbpay to the United States the sum of $350,000 in satis-
faction of and to settle all claims raised in this lawsuit
concerninc EPA's incurrence of response costs at the Héult Road
site in Fairmont, West Virginia, from May, 1983, up to the date

of entry of this Consent Decree.

3. Payment shall be made by certified check made payable

to the "EPA Hazardous Substances KResponse Trust Fund” and
mailed to thé United States Environmental Protection Agency,
P.0. Box 371003M, Pittsburgh, Pennsylvania 15251. Each
Settling Defendant shall send a photostatic copy of its check
to the United States Attorney, Northern District of West
Virginia, United States Post Office and Courthouse Building,
500 W. Pike Street, Clarksburg, West Virginia 26301, ATTN:
David E. Godwin, Esquire, and to the Office of Regional
Counsel, United States Environmental Protection Agency; 841
Chestnut Building, Philadelphia, Pennsylvania 19107, ATTN:

Martin Harrell, Esg., when payment is made.

AR600026
Page 147 of 621 ARG600997 (o



4 OR!{;!"* «

' § i
z.f.*d"

4. Should the Settling Defendants feil to pay a total cf
$350,000 within 30 days from the date of entry of this Deéqee,
the United States reserves the right to proceed agains:

either Settlinj Defendant to recover any unpaic portion of the
$350,000 an: to collect interest on the outstanding principal

et thez legel rate.

5. Entry into this Consent Decree does not constitute, and
shall not be construed as, anv admission of liability, wrong-
doing, violation of law or fault on the part of either Settling
Defendant ﬁereto, nor as an admission that any costs incurred

by plaintiff were properly incurred or are recoverable pursuant
toc law. The Settling Defendants specifically denv any liability,
wrcngdoing, violation.of law and fault in any respect. Payments
by the Settling Defendants under the provisions of this

Consent Decree are made only for the purpose of compromise

and avoidance of the expense of litigation, and ﬁhis Consent
Decree shall not constitute or be construed as an adjudication
or finding on the merits of any liability, fault, violation

of law or any other wrongful conduct or practice on the part

of either Settling Defendant,
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STATUS OF THE SITE

€. The plaintiff believes that the response actions' taken bv
the Environmental Protection Acency (EPA) and Reilly Tar S
Chemical Corporation at the Hoult Road site : -om July, 1983,
to April, 1985, hnave remo?ed the imminent ané substantial
endangerment to the public health, welfare or tﬁe environmment
presented by conditions at the site. EPA is not currently
aware of any imminent and substantial endangerment to the
public health, welfare or the environment presented by the
Hoult Road site. However, nothing in this Consent Dzcree
limits the right of the United States to take any action
authorized by law should the site later be found toc present
an imminent and substantial éndangerment to the public health,
welfare or the environment. EPA specifically notes that the
removal of sedimentation basiﬁs presently used to collect-
run-off from the cullet pile area or failure to maintain them
in proper working condition could result in an imminent and
substantial endangerment to the public health, welfare or

the environment.
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COVENANT OF THE PLAINTIFF ROT TO SUE

7. 1n consideration of and upon timely receipt of paymént‘of
$350,000 by the Settling Defendants, the plaintiff herebv cove-
nants not to sue the Settling Defendants for any claims an: any .
and all associated costs, including administrative expenses,
attorneys' fees and interest, incurred by the plaintiff in
connection with the response action taken at the Hoult Road

site by EPA as of the date of entry of this Consent Decree.

8. Tnis covenant not to sue extends only to the Settling

Defendants.

8, 1In any pending or future action against non-settling parties,
the Parties agree and this Court hereby finds that the princi-
ples of Section 4 of the Uniform Contribution Among Joint
Tortfeasors Act (1955) shall govern, and that, accordingly,

the Settling Defendants shall not be liable to make contribution

to any person.

The Parties represent that this covenant is made in good
faith and that the amount required to be paid pursuant to
paragraph two, above, under all the circumstances of this case

and only for purposes of settlement, represents a fair and

AR600029

Page 150 of 621 AR601000 "



ecuitable apportiomment of the Settliny Defeniants allegecd
responsibilities for the response costs incurred by the

United Stztes at the Hoult Road site,

The Pzrties recognize the pessibility that there may be
brought or asserted against the Ssttling Defendants suits or
claims for contribution for liability by persons or entities
that have not entered into this settlement which might, if
successful, obiigate the Settling Defendants to pay amounts
in addition to those reqguired pursuant to this Decree. It
is the expressed intention of the Parties that the Settling
Defendants not be required to pay amounts in contribution or
be required to remain as parties in any suit or claim for
contribution. The Parties also agree that the United States
shall be under no obligation to assist thé Settling Defendants
in any way in defending any suit for contribution. The
United States and the Settling Defendants believe that the
terms of this Consent Decree constitute a fair and reasonable

agreemenc.

\Y

COVENANT OF THE SETTLING DEFENDANTS

10. The Settling Defendants agree not to make any claims pursuant
to Section 112 of CERCLA, 42 U.S.C., § 9612, or any other provisions

of law directly or indirectly against the Hazardous Substance
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Response Trust Fund established by CERCLA, or other cleims z7zir:
the Unitel States or against each other for expenses relez:s?

tc thie cacse anid this Consent Decree. Nothing in thnis Conerns
Dzcree shzll be deemed to constitute preauthorization of =z

CERCLAE clain within the meanino of 40 C.F.R. & 300,25(3).

REOPENERS

1i. Notwithstanding any other provisions of this Decree, the
plaintiff reserves any and all rights it may have to institute
a new action, if necessary, to compel one or more of the
Settling Defendants to perform additional response measures

at the Hoult Roéd site or to reimburse the United States for

future cleanup costs, if

1) coniitions unknown and undetected by the plaintiff on
the effective date of this Consent Decree are discovered at: the
Hoult Road site which present or may present an imminent ani
substantial endangerment to the public health or welfare or the
environment because of the release or threat of release of

hazardous substances from the Hoult Road site; and/or

2) plaintiff receives new information not known and which
was not available on or before the effective date of this Consent

Decree concerning the nature of the substances at the Hoult
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Road site or the appropriateness of past response actions?which
indicates that the Hoult Road site may present an imminent and
substantial endangerment to the public health or welfare or

the environment because of the release or threat of release

of hazardous substances.

12. Nothinj contained in this Decree shall be construed
to limit the right of the plaintiff to take judicial or
acdministrative action to enforce the federal environmental

laws except as provided in paragraph seven, above.

VII
JUDGMENT

13. This Consent Decree représents final judgment in this action
under Fed. R. Civ, P. 54, and this Court retains jurisdiction
over this Decree to enforce, construe, implement, modify,
terminate, or reinstate the terms of this Consent Decree, or

to provide any further relief as the interests of justice may

reguire consistent with this Decree.

The Parties enter into this Consent Decree and submit it to

the Court for approval and entry.
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Each of the siagnatories to this Decree certifies that he

or she is fully suthorized to enter into the terms and condi-

tions of the Decree and to bind the partv represented bv hinm

or her to this Dacree.

For the Plaintiféf:

UNITED STATES OF AMERICA

N U1

A L/
F. HENRY HABICHT I1
Assistant Attorney General

Land and Natural Resources
Division

Y: érm FM

CYRégj;. PICKEN, Trial Attorney
Environmental Enforcement Section
Land and Batural Resources Division

BY:

WILLIAM A, KOLIBASH
United States Attorney
Northern District of West Virginia

Yﬂw/y [' gg&%

DAVID E. GODWIN
Assistant United States Attorney
Northern District of West Virginia
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For the Settling Defendants:

REILLY TAR & CHEMICAL CORP.

’ b )
T4
BY: (4 e

ROBERT POLACK, Esc.

WESTINGHOUSE ELECTRIC CORFP.

o ,
e
-

}4/ //&/

Rocst WILLS JR/, Esq.
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BY: / L'»;:{a//ﬁ// L

Acting Essistant Adm1n1strator for Enforcement
and Compliance Monitoring
Unite? States Environmental Protection
ngency

BY: “74. éﬂ_o% %;A ) ['Q( .

M. ELIZABETH COX :
Attorney/Advisor, Office of Enforcement
anéd Compliance Monitoring
United States Environmental Protection
Agency

BRUCE M. DIAMOND
" Regional Counsel
Region IIl, U.S.E.P.A.

%’ ({ . 'hc;Eh 'I'-‘l that th:2 auneved instrument

e ‘ 1S alrue and correct copy of the anginal fil

av: G /.(M// e y ginal filed
~ ATTEST: U'. Wally Ligell

MARTIN HARRELL Clerk, U. S. Dis:ri.t Court

Assistant Regional Counsel Northern Disirizt of West Virginia

U.S.E.P.A., Region III By

APPROVED AND SO ORDERED:

WILLIAM M. KIDD, J.
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Appendix A

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION III
1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

SUBJECT: Action Memorandum — Request for Removal Action
and Exemption from the $2 Million/12-Month Statutory
Limit at the Big John Salvage Superfund Site, WV ____

FRdM: Eric Newman; Remedial Project Manager
DE, VA, WV Remedial Sectioq (3HS23)

.T 0: Ronald J. Borsellino, Director
Hazardous Site Cleanup Division (3HS00)

I. PURPOSE

The purpose of this Action Memorandum is to request and document approval for a proposed
non-time critical removal action at the Big John Salvage Superfund Site (“Site” or “BJS Site”) in
Fairmont, Marion County, West Virginia. This Action “consistency” exemption request from the
$2 million and 12-month limitation is made under the consistency waiver provisions of Section
104(c)(1)(C) of CERCLA, 42 U.S.C. § 9604 (c)(1X(C).

This Action Memorandum identifies the proposed responses for contaminated soil, groundwater
and sediment at the BJS Site. This Action Memorandum includes the proposed response for the
Monongahela River portion of the Site to reduce exposure to contaminants in a “hotspot” of
industrial wastes referred to as black semi-solid deposits (“BSD”) and contaminants in stained
sediments closely associated with the toxic hotspot that is serving as a source of contamination to
Monongahela River sediments. The BSD and visibly stained sediments contain high levels of
polycyclic aromatic hydrocarbons (“PAHSs”).

This response action includes an area in the Monongahela River impacted by co-mingled wastes
from two contiguous Superfund sites, the Big John Salvage Site and the Sharon Steel/Fairmont
Coke Works Site. The Administrative Record documents that historically, aqueous wastes and
uncontrolled storm water runoff at/from the two facilities contained hazardous substances,
pollutants or contaminants which flowed through a common tributary to the Monongahela River. .
The two facilities both handled coal-tar and coal tar byproducts containing high concentrations
of the PAHs present in the BSD hotspot. The BJS Site is located on Hoult Road in Fairmont,
West Virginia and was placed on the National Priorities List (“"NPL”) on July 27, 2000. The
Sharon Steel/Fairmont Coke Works Site (“FCW Site”) is located on Dixie Avenue in Fairmont,
West Virginia and was placed on the NPL on December 23, 1996.

The Environmental Protection Agency (“EPA”) performed a site-wide Remedial Investigation
for the BJS Site and included the Monongahela River in the study area. An Engineering
Evaluation/Cost Analysis (“EE/CA”) was conducted in accordance with the National Oil and
Hazardous Substances Pollution Contingency Plan (“NCP”), 40 C.F.R. § 300.415 and applicable
guidance. A thirty (30)-day public comment period on the EE/CA for the non-time critical

1
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removal action (“NTCRA™) proposed in this Action Memorandum included an advertisement
placed in the Times West Virginian on October 4, 2009. On October 22, 2009, EPA and the
West Virginia Department of Environmental Protection (“WVDEP”) held a public meeting in
Fairmont to present the draft EE/CA and solicit comment. The Administrative Record File for
this NTCRA has been established pursuant to 40 C.F.R. § 300.415.

The response actions proposed in this Action Memorandum will mitigate threats to the public
health, welfare, and the environment presented by the presence of an uncontrolled release of

. PAHs, including but not limited to naphthalene and benzo(a)pyrene, both hazardous substances
listed at 40 C.F.R § 302.4 and as defined in Section 101 (14) of CERCLA, 42 U.S.C. §
9601(14). The cleanup decision is based upon analysis in the EE/CA (see Attachment 1). -

The proposed response actions for the Monongahela River include dredging hlghly contaminated
material from the river, treatment and/or off-Site disposal in an appropriately permitted facility.
The response activities will require approximately 8 months to plan and 60-120 on-Site working
days to compleéte, and will result in the removal of approximately 5,400 cubic yards of waste .
material. The estimated cost to implement the proposed response actlon for the riveris
$5,073,000, including S years of environmental momtonng '

" The proposed response actions for the upland portion of the Site include consolidating
contaminated sediment with contaminated soils and containing-the material on-Site with a low-
permeability cap and enhanced collection and treatment system for contaminated groundwater.
Post-removal site controls will be implemented to preserve the integrity of the response action.
The upland response activities will require approximately 18-24 months to design and complete,
and will result in the isolation of contaminated soil, sediment and groundwater. The estimated
. present net worth cost to implement the proposed response action for the upland portion of the
Site is between $12,198,000 and $13,911,000 mcludmg 30 years of operations, maintenance and
“environmental monitoring.-

" The Monongahela River has been the subject of a Remedial Investigation and EE/CA completed
under the Big John Salvage Superfund Site title. However, due to the co-mingled contamination
originating from both the Big John Salvage and the Sharon Steel/Fairmont Coke Works facilities,
EPA will provide the opportunity for thé Potentially Responsible Parties (“PRPs”) from both of
these Superfund Sites to cooperatlvely implement all of the required response actions. An
obligation of funds is not necessary at this time as EPA anticipates-that thlS actlon will be
conducted by the PRPs.

There are no nationally significant or precedent—setting issues ,associéted With the Site.
IL. SITE CONDiTIONS AND BACKGROUND
A. Site Description
1. Removal Site Evaluation
In October 2009 EPA completed, and released for public comment, the Administrative Record
supporting an EE/CA addressing the Big John Salvage Superfund Site, including the

Monongahela River in the study area. The Monongahela River portion of the study area is
impacted by co-mingled wastes from the BJS and FCW Sites.

2
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Environmental investigations have documented black semi-solid deposits of industrial wastes
spread over approximately 1 acre of the Monongahela River bottom extending from the Sharon
Steel Run confluence. The elliptical-shaped area ranges from 50-100 feet wide, extending
approximately 25-50 feet upstream to approximately 350 feet downstream from the Sharon Steel
Run confluence. The thickness of the BSD was reported to typically be 3-6 inches with mounds
up to 12 inches thick. Analytical results from samples of BSD indicate that total PAH
concentrations are in the 20,000 mg/kg range. Visibly stained sediment deposits (SSD),
sediments which contain high enough mass of BSD to be visible, appear to be an erosion feature
extending down gradient of the BSD. The SSD occurs in the upper 12 inches, is approximately
30 feet wide and was observed to extend 800 feet. The concentration of total PAHs i in the visibly
stained sediment deposits are the 1,000 mg/kg range. The intent of the NTCRA is to remove the
BSD and SSD exhibiting-significant toxicity from the Monongahela River and to restore the area.

Environmental investigations documented an estimated 1,800 cubic yards of buried coal tar
wastes in at least 6 areas of the upland portion of the Site along with hundreds of thousands of
cubic yards of soil contaminated with elevated concentrations of PAHs, including
benzo(a)pyrene Buried coal-tar wastes have seeped up to the ground surface in several areas,
including the area near the existing water treatment plant. The surface and subsurface coal tar
wastes are leaching hazardous constituents to groundwater, including but not limited to
naphthalene.

2. Physical Location

“This response action addresses the BJS Site and includes an area in the Monongahela River
impacted by co-mingled wastes from two contiguous Superfund sites, the'Big John Salvage Site
and the Sharon Steel/Fairmont Coke Works Site. The definition of a Superfund site boundary is
generally accepted to be the extent of contamination. The co-mingling of contamination
extending from each of these Superfund Sites means that the respective Superfund Sites overlap
within the area of concern. Accordingly, Site Conditions and Background information for each
of the facilities upgradient of the area of concern within the Monongahela River will be described
below.

a. Big John Salvage

The Big John Salvage Site (WVD054827944) is located in Fairmont, Marion County, West
Virginia on the east bank of the Monongahela River (see Figure 1 for a general location map).
The property lies along the eastern edge of WV Route 150 (Hoult Road), approximately 1,320
feet east of the Monongahela River. The extent of contamination from the Big John Salvage Site
consists of both the BJS property and adjacent off-property areas sloping down to the Sharon
Steel Run and extending into thé Monongahela River downstream (north) of the property. The -
entire BJS Site is approximately 38 acres and is situated in a mixed industrial/residential area
(see Figure 2). Steel Fabricators, Inc. ("Steel Fabricators") currently owns the 20-acre Big John's
Property (“Big John’s Property™). In terms of historic industrial use, these 20 acres constitute the
most important portion of the 38-acre BJS Site (see Figure 3 for a tax parcel map).

The BJS Site also includes 18 acres of adjacent areas', including a low lying drainage area that is

1 The 18-acres of adjacent areas are cemprised of steep slopes extending from the Big John Salvage Property down

3
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known as the Unnamed Tributary #1 (also referred to as Sharon Steel Run). This portion of the
Site is vegetated with trees and shrubs, and has steep hillsides dropping off to Sharon Steel Run
and the’ Monongahela River. To the north and east, the Site is also bordered by generally steeply
‘sloped, wooded terrain. Surface water runoff from the Site generally flows in a southerly
direction toward Sharon Steel Run through three intermittent tributaries (East, Middle and West -
Tributaries). Sharon Steel Run originates south and east of the BJS Site at the Sharon '
Steel/Fairmont Coke Works Superfund Site and discharges to the Monongahela River.

The Monongahela River is a major river that flows northward where it discharges into the Ohio
River approximately 125 miles downstream from the Site. The Site is located along a section of
the Monongahela River which is known as the Opekiska water pool. This pool extends between
mile marker 115.4 (Opekiska Lock) and mile marker 130 on the Monongahela River (note the
confluence of Sharon Steel Run with the Monongahela River is located at approximately river
mile 125.25, see Figure 4). At the confluence with Sharon Steel Run, the Monongahela River is
more than 350 feet wide and 8-15 feet deep. /

The Monongahela River is known to be used for multxple recreational purposes including
swimming, boating and sport fishing, as well as for commerce, mainly coal and other materials
barging. This river is protected as a warm-water fishery and, according to the regional fish
biologist for the West Virginia Department of Natural Resources, the State stocks the
-Monongahela River in the area of the Site with fish. The Opekiska pool is the site of several
bass-fishing tournaments throughout the year. The river is known to support a rich and diverse
fish community and would be expected to provide habitat for freshwater clams and mussels,
benthic invertebrates, and fishes as well as predatory terrestrial wildlife species. The significant
foraging zone for predatory terrestrial wildlife would be along the shallow banks of the river.
Piscivorous birds could be expected to prey on small fish throughout the river.

b. Sharon Stéel/Fairmont Coke Works

The FCW Site (WVD000800441) is located in Fairmont, Marion County, West Virginia. The
property lies along the southern edge of Suncrest Avenue approximately 1,600 feet east of the
Monongahela River. The FCW Site (depicted on Figure 5 as the area within the property
boundary) encompasses approximately 97 acres south-southéast of, and-adjacent to, the BJS Site.

Approximately 55 acres of the FCW Site were used for historical industrial operations.
‘Approximately 7 acres located along the periphery to the north and northeast was formerly
residential and commercial properties that were purchased and incorporated into the FCW Site.
_The remaining 35 acres include a wooded hillside that descends to the Monongahela River at the
western portion of the FCW Site property. The western drainage from the FCW Site shares a
common drainage system (the Unnamed Tributary) with, the BJS Site. The extent of
~ contamination from the FCW Site includes the developed portions of the property and extends
into the Monongahela River downstream (north) of the property. Land surrounding the FCW
Site is a mixture of industrial, commercial and residential properties.

to the Sharon Steel Run and the Monongahela River. A portion of these 18acres are generally included in the group
of parcels comprising the FCW Site.
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3. Site.Characteristics
a. Big John Salvage

F.J. Lewis Manufacturing Company acquired the Big John’s Property on October 24, 1925 and

.began refining coal tar on the Site in 1928. On December 29, 1928, F.J. Lewis changed its name to
International Combustion Tar and Chemical Corporation. On December 31, 1932, International
Combustion Tar and Chemical Corporation changed its name to Reilly Tar and Chemical
Corporation. On May 2, 1933, Reilly Tar and Chemical Corporation changed its name to the Reilly
Corporation ("Reilly"). Finally, in 2006 Reilly merged with Rutherford Chemical and changed its
name to Vertellus Specialties, Inc. (“Vertellus™).

Reilly processed approximately 12,000 gallons of crude coal tar per day at the BJS Site from 1928
through 1973. Most of the crude coal tar received at the Site was from the adjacent Sharon
_Steel/Fairmont Coke Works Site, but some crude coal tar was also received from the DuPont Belle
plant in Belle, WV near Charleston. Crude tar was pumped from the railroad tank cars into storage
tanks. The crude tar was then separated by distillation and condensation processes into products,
which included creosote, phenol, road tar, pitch, and naphthalene. Intermediate products such as
acid oil and crude acids not refined at the plant were shipped to other Reilly plants for further
processing.

Wastes from the coal tar refining process included materials such as tar storage tank residues and
still bottoms, lime sludge, still bottoms in the form of pitch, surplus water from the pitch pond,
drainage and leakage from various plant operations, coal tar, sulfuric acid waste, water from acid oil .
and water separated from crude phenol distillation. The wastes generated during the years of
operation were discharged through a series of impoundments at various locations throughout the
Site. According to the limited historical documents available, the impoundments received industrial
wastes from various sewers and drainage ditches located on the property in addition to the cooling
waters, acid wastes, and tar wastes. Discharge from the impoundments reportedly flowed into the
East and West Tributaries, then to Sharon Steel Run and eventually into the Monongahela River.

In January 1973, Reilly sold the property to Big John Salvage, Inc. Big John Salvage owned and
operated a salvage facility on the property until approximately 1984. During its operation, Big John .
Salvage accepted various scrap and salvageable materials as well as waste materials at the property.
Some of the material disposed at the property included glass cullet (crushed non-saleable
fluorescent light bulbs), lead dust, and mercury-containing oil from the Westinghouse Electrical
Corporation's ("WEC") light bulb manufacturing plant located across the street from the Big John's
Property. Westinghouse Electric Corporation later merged with Viacom Inc. and the new entity
changed its name to CBS Corporation.

The salvage operation also disposed of drums containing petroleum distillates, xylene, turpentine,
and other hazardous and non-hazardous substances from sources other than WEC. The contents of
the drums were reportedly emptied into holding tanks at the Big John's Property. The emptied
drums were rinsed on-Site and then were reportedly transported off-Site.

On June 11, 1984, Big John's Salvage, Inc. filed for bankruptcy under Chapter 11 of the Bankruptcy
Act. In 1990, the property was acquired by the state of West Virginia for nonpayment of taxes. In
August 1992, the property was turned over to Marion County by the State. On November 14, 1997, .
the Deputy Commissioner of Delinquent and Nonentered Lands of Marion County, West Virginia,
transferred title of the Big John's Property to Steel Fabricators, Inc., who is the current owner of the

5
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Big John's Property. Steel Fabricators had used the Big Jehn's Property for loggingrelated
operations prior to the start of removal operations at the Site in 2000.

b. - Fairmont Coke Works

In 1918, Domestic Coke Corporation, a predecessor of ExxonMobil purchased the FCS Site
property for the construction and operation of a 60-oven by-product coke facility. Domestic Coke
Corporation operated the coke plant from 1920 through 1948. Sharon Steel Corporation acquired
,the property and facility in 1948 and operated it until 1979, when the facility shut down. In 1991,
Sharon Steel filed for bankruptcy and ownership of the property was transferred to FAC, Inc., a
subsidiary of Sharon Steel Corporation. In June 1998, Green Bluff Development, Inc., a subsidiary
of ExxonMobil Corporation, purchased the Site to facilitate cleanup.

During operation, the facility processed approximately 1 ,000 tons of coal daily to produce coke.
By-products were produced from the coke-making process and included coal tar, phenol,
ammonium sulfate, benzene, toluene, xylene, and coke oven gas. Facilities and process included:
coke ovens, coal and coke handling facilities by-product recovery structures, coal tar tanks, other
product and production intermediate tanks, gas scrubbers, and machinery and maintenance
buildings. Coal tar was sold to Reilly Tar and Chemical Corporation. Coke oven gas was
distributed by the local utility company. '

* Plant wastes were disposed of on-Site in landfills, sludge ponds, or waste piles located at the
western portion of the property. Since 1920 solid wastes were deposited in two on-Site landfills: the
North Landfill and the South Landfill. Starting in the early 1960s, process water from the coke plant
was treated in two wastewater oxidation impoundments: Oxidation Impoundment #1 and Oxidation
Impoundment #2. The impoundments were constructed along a former drainage ditch on the west
end of the plant.production area and discharged to'Sharon Steel Run. Tar sludge from the oil
recovery operations was placed in a pit referred to as the Waste Tar Pit, located in the central plant
area (northeast area of the property) near the decanter tanks. Breeze (fine grained residue from coal -
and coke handling) was deposited in the Breeze Pile, adjacent to the North Landfill.

B. Other Actions to Date

1. Previous Actions

a. Big John Salvage

The BJS Site has been subject to regulatory interest since at least the late 1930’s. The West
Virginia State Water Commission (“WV Water Commission”) issued a report dated October 18,
1940 which documents the Water Commission’s efforts over several years to get Reilly to install -
treatment measures to remove tar and phenol from their effluent. The Administrative Record
includes copies of official correspondence between West Virginia public health officials and Reilly
documenting a steady pattern of engagement between 1940 and 1973 as regulators investigated
problematic releases from the facility to the environment and subsequently attempted to direct
Reilly to mitigate the releases identified. :

In the early 1980’s WVDNR became aware that the Big John’s Salvage operation at the BJS Site
was accepting hazardous materials for disposal from the nearby Westinghouse Electric Corporation
(“WEC”). This led the State to conduct an inspection performed pursuant to the Resource

6

Page 162 of 621 AR600424



Conservatlon and Recovery Act (“RCRA”) during whlch conditions observed led to the State
requesting assistance from EPA to assess potential hazards.

In May 1983, EPA performed a preliminary assessment that included sampling of various soil,
.sediment, and surface water at the Site. At the time of the initial inspection, storage tanks, an
oil/water separator system, a cullet pile, tar pits, and 75-100 drums were observed as concerns for
the Site. Based on the results of the analyses, EPA determined that hazardous substances at the Site
- presented immediate threats to human health and the environment. In June 1983, EPA requested
that Big John Salvage, Inc., WEC, and Reilly, as Site PRPs take actions to abate the immediate
threat posed by hazardous substa.nces at the Site. The PRPs declined to take immediate action.

EPA 1mt1ated removal actions in July 1983 which mcluded an extent-of-contamination survey. An
EPA contractor also installed sediment erosion control silt fencing and perimeter Site fence around
* critical areas on the Site.

In Januar_y 1984, EPA entered into a Consent Order with the owner of Big John Salvage, Inc.,
requiring the removal of all drums and cullet piles. The order also required Big John Salvage, Inc.,
to drain the oil separator and complete all work by June of 1984. EPA also collected additional
samples in January 1984. Based on the January 1984 findings, the Center for Disease Control
("CDC"), with consultatlon from EPA, advised that the Site continued to present an imminent and
substantial threat to human health and the environment in April 1984.

Although Big John Salvage, Inc. had conducted some mitigation efforts in early 1984, it filed for
bankruptcy in May 1984, and EPA subsequently determined in June 1984 that insufficient work had
been completed to mitigate the risk. EPA issued further demand letters to PRPs.in July 1984.
Although bankrupt, Big John Salvage, Inc. advised of its intent to pursue cleanup of the cullet pile;
however, the company ultimately did not remove the cullet pile. Further, WEC advised EPA of its
refusal to take action at the Site at that time.

Reilly subsequently expressed interest in performmg mmgatlon efforts attributable to its past

operations, and ultimately, a Consent Order, EPA Docket Number I1I-85-2-DC ("Reilly Order") was

" executed in October 1984 wherein Reilly agreed to remove all on-Site coal tar related wastes. The -

primary mitigation action conducted by Reilly was started on October 30, 1984, and completed on

April 16, 1985, when EPA concurred with Reilly’s conclusion that cleanup actions specified under

the Reilly Order were completed. During this initial removal action, Reilly removed 4,100 tons of
coal tar waste solids and 18 500 tons of liquid non-hazardous waste. .

In October 1991, the West Vlrglma Department of Natural Resources (“WVDNR”) conducted an
inspection of the Site and found various containers with potentlally hazardous substances. EPA

" contractors collected samples and confirmed the presence of hazardous materials. EPA conducted
further reconnaissance in May 1992 identifying more than 100 containers at the Site (présumably
placed at the Site sometime between 1985 and 1991). EPA implemented a removal action and 129
overpacked drums and 39 cubic yards of asbestos were properly disposed off-Site. Removal
operations ended on March 31, 1993.

In March 1998, a West Virginia Department of Environmental Protection ("WVDEP") inspection
performed pursuant to the Resource Conservation and Recovery Act (“RCRA”) discovered that a
previously empty 20,000-gallon vertical tank had been removed from the BJS Site and transported
to the adjacent Sharon Steel Property. The tank was later found to contain’ used oil or coal tar oil.

7
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WVDEP also observed two large excavation pits containing used oil at the Site, and requested EPA’
assistance to assess potential hazards in April 1998. The City of Fairmont and WVDEP expressed
concern about the Site operations being conducted by Steel Fabricators, Inc. and the potential
release of hazardous substances from the Site to the Monongahela River. Sampling conducted by
EPA in May 1998 confirmed the presence of oil, antifreeze, and diesel fuel in the pits, as well as
CERCLA hazardous substances.  Initial oil removal actions commenced in May 1998, but the scope
of this work was ultimately expanded to include all waste oil removal and on-Site stabilization of =~
oil-saturated soil with-cement kiln dust. Approximately 10,413 gallons of waste oil and 521 tons of
non-hazardous stabilized soil from the pits were removed and disposed of off-Site. The removal
action was completed in December 1998. - ,

In 2000, EPA determined that srgmﬁcant hazardous substances remained at the BJS Site, which
presented both short-term immediate threats and long-term risks to human health and the
environment. EPA initiated a two-part strategy to take immediate action pursuant to CERCLA
removal authorities to address the short-term threats and to list the Site on the NPL, making the
property eligible for long-term remedial action necessary to make the property safe for reuse. :

On March 31, 2000, EPA issued a Determmatron of Threat to Public Health or Welfare or the
Environment, which found that conditions at the Site presented an.imminent and substantial -
endangerment to the public health or welfare or the environment. The determination of threat
identified two circumstances at the BJS Site which required immediate action to abate risk. First,
glass cullet was present in large piles at the surface containing elevated levels of inorganic
hazardous substances, including but not limited to mercury and lead. Secondly, coal tar and coal tar
" byproducts such as polyaromatic hydrocarbons (PAHs) containing hazardous substances, 1ncludmg
but not limited to bénzo(a)pyrene, were actively migrating from the BJS Site via steep ravines

~ (referred to as the East Tributary and the Middle Trrbutary) leadmg to Sharon Steel Run and ﬂowmg
onward toward the Monongahela River. , ‘

In Apnl 2000, EPA notified the PRPs through a Removal Notice Letter of its intent to perform

response actions at the BJS Site. EPA subsequently negotiated an Administrative Order on Consent ’

("AOC") with Viacom, Inc. (which had merged with WEC) and Steel Fabricators, Inc. in September
2000 to clean up the cullet and associated contamination from the cullet. Cullet rémoval operations
by the AOC signatory PRPs began in October 2000 and ended in July 2001. EPA subsequently
approved the final report for the cullet removal in August 2001. Nearly 7,300 tons of cullet was
removed (approximately 4,000 tons of which were disposed of as RCRA characteristic hazardous
waste for lead and mercury, D008 and D009, respectively). Nearly 16,000 gallons of water were
removed from the sedimentation basins, which were also disposed of as hazardous. However,
excavation of the cullet area revealed additional coal tar contaminated soils in the area formerly
overlain by the cullet pile. Therefore, some cullet mixed with coal tar derivatives were left on-Site _
after the cullet removal action. Additionally, the mercury cleanup level during this time-critical
removal was 610 mg/kg; the lead cleanup level was 1,000 mg/kg. Areas containing mercury at
concentrations less than 610 mg/kg and lead at concentrations less than 1,000 mg/kg were not
excavated, leaving mercury and lead in surface soils up to 609 mg/kg and 999 mg/kg, respectively.
Mercury and lead are listed as hazardous substances at 40 C.F.R § 302.4 and as defined in Section
101 (14) of CERCLA, 42 U.S5.C. § 9601(14). i

Reilly (now known as “Vertellus”), the former owner/operator of the coal tar refinery on the Site
declined the invitation to enter into an AOC to address coal tar wastes. In September 2000, EPA
issued a Unilateral Administrative Order ("UAO™) directing Reilly to mitigate the imminent and
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substantial threat presented by coal-tar derivatives migrating down the ravines and off-Site. Under

~ the terms of the UAO, Reilly submitted a remedial action plan (“RAP”) to EPA in October 2000,

and with EPA approval, Reilly began on-Site response actions in November 2000. During the’

period November 2000 through May 2001, Reilly conducted a variety of remedial measures,

including the excavation and on-Site stockpiling of approximately 3,000 tons of coal tar

contaminated soil/sediment from the East and Middle Tributaries, and the installation of a tar

" collection system in the East and Middle Tributaries. These systems were designed to collect tar and

contaminated water migrating from the upland areas down-slope and into a manhole located at the

. base of the respective tributary, which is then pumped to an on-Site pre-treatment system with the
‘effluent ultimately discharged to the City of Fairmont sewer system for final treatment. Renlly
continues to operate and maintain this collection and treatment system. :

On May 11, 2001, representatives from EPA, WVDEP, and Reilly met to identify outstanding
removal work at the Site. Following this meeting, Reilly was notified in writing by EPA on May
16, 2001 of specific work tasks that still needed to be completed to meet the requirements of the
UAO. On June 15, 2001, Reilly responded to EPA indicating they were only willing to conduct a
limited amount of the work required by EPA. EPA reiterated to Reilly the requirement to fully
implement the actions described in EPA's May 16, 2001 letter. Reilly responded verbally on August
30, 2001 and in writing on August 31, 2001, that they were unwilling to undertake the actions
- necessary to fully address the EPA items. Due to Reilly's refusal to fully implement the
‘requirements outlined in the UAO, EPA signed an Action Memorandum on September 21, 2001,

for additional funding and an exemption from the statutory limits for a removal action.

In October 2001, the EPA began additional Site stabilization and removal actions. The primary
activities completed durmg this removal action included consolidation and disposal of contaminated
soil excavated by Reilly, excavation and backfilling of additional coal tar contaminated areas and

. mixed coal tar and cullet areas, demolition of on-Site buildings, removal of asbestos material, and
construction of an access road along Sharon Steel Run. Most significant to the scope of this action
memorandum, EPA’s removal work included excavation of contaminated sediments from Sharon
Steel Run and the settling pond near the confluence of Sharon Steel Run with the Monongahela
River. With the Site reasonably stabilized, this removal effort was completed in July 2003. During
- this action, approximately 194 tons of non-hazardous waste and 3,000 tons of hazardous waste were
removed from the Site. In addition, approximately 44,000 cubic yards of excavated soil and
sediment remained staged on-Site at the completion of this effort. The soil piles created are to be
addressed as part of the response action proposed to be 1mplemented under this- Actnon
Memorandum. .

In late 2007, an EPA contractor cleaned out accumulated sediments from the settling pond near the
confluence of Sharon Steel Run with the Monongahela River. Approximately 8,000 cubic yards of
sediments were consolidated on the upland portion of the BJS Site.

b. Fairmont Coke Wbrks ‘

From May 1993 through August 2, 1996, EPA completed an emergency removal action at the FCW
Site to stabilize the Site. During this removal action EPA addressed the contents of approximately
250 containers of unknown laboratory chemicals and several large above ground tanks. EPA
properly disposed of suspected asbestos containing building materials, disposed of approximately
650 gallons of PCB-containing oil, and separated and disposed approximately 26,100 gallons of
emulsified oil from water remaining on-Site. EPA treated and properly disposed approximately 1.5
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million gallons of benzene-contaminated water from the FCW Site. Several large tanks were
decontaminated and dismantled.

EPA modified a sludge impoundment to act as a temporary holding impoundment for coal and coke

dust (referred to as “breeze”) which had been migrating off-Site due to storm water erosion. An

estimated 12,000 cubic yards of breeze was consolidated in the sludge impoundment and covered
with a 60-millimeter HDPE cover.

_ Solidification and stabilization techniques were utilized 'on approx1mately 34,000 tons of process
sludge from the former and existing oxidation ponds. The former oxidation pond was re-graded to
shed water and the existing oxidation pond was rehabilitated to treat contaminated storm water run
off from the FCW Site during removal operations.

To minimize potential failure of the northern slope of the north landfill, the unstable northeastern
toe of the north landfill was removed arid the material was consolidated on the south and west
sections of the landfill. A temporary soil cover was installed over the entire north landfill.

During the removal action, erosion control measures were employed and surface water management
at the FCW Site was improved with engineering controls. These controls were implemented to-
contain and direct storm water from contaminated portions of the FCW Site to the remaining
oxidation pond for treatment via settling and pH adjustment (low pH runoff was treated with soda
ash to increase the pH) prior to discharge the Unnamed Tributary. Storm water from clean areas
was redirected away from contaminated areas and directly to the Unnamed Tributary.

EPA terminated its emergency removal activities on August 2, 1996.

Following completion of the, EPA removal action, the acidic storm water continued to be discharged
from the FCW Site. On November 30, 1999, the WVDEP directed ExxonMobil to remove the
oxidation pond and implement interim treatment measures for Site storm water discharges. In 2000,
ExxonMobil completed removal of the oxidation pond, replacing it with a limestone riprap channel
to control the pH of the Site discharge. As part of that work, ExxonMobil also removed the sludge
impoundment and staged the contents on-Site for later treatment or disposal.

2. Curyent Actions

a. Big John Salvage

Vertellus continues to operate and maintain the tar seep and contaminated groundwater collection
and treatment system installed at the Middle and East Tributaries. This work component is being
performed in accordance with the approved Response Action Plan submitted in accordance with
the September 2000 UAO directing Reilly to mitigate the imminent and substantial threat
presented by coal-tar derivatives migrating down the ravines and off-Site. The system intercepts
tar seeps and contaminated groundwater (i.e., tar derivatives) by collecting the liquids migrating
down-slope into a manhole located at the base of the respective tributary, which is then pumped
to a pre-treatment system housed in a trailer on the Big John Salvage Site. The on-Site treatment
plant effluent is discharged to the City of Fairmont sewer system for final treatment in
accordance with the terms of an agreement between Vertellus and the City of Fairmont.

Approximately 44,000 cubic yards of contaminated sediments from Sharon Steel Run and the

~
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settling pond excavated by EPA during previous removal-related responses remain staged on-

Site. Vertellus maintains surface drainage ways by cleaning culverts and check dams and taking

action to correct erosion features in accordance with a voluntary informal agreement with EPA.

Vertellus submits a monthly progress report describing on-gomg work, Site observations, and
conveying all environmental sampling data to EPA.

b. Fairmont Coke Works

On September 17, 1997, EPA and ExxonMobil entered into an Administrative Order on Consent
for Remedial Investigation/Feasibility Study (“RI/FS Order”). On December 11, 1998 EPA and
ExxonMobil suspended performance of the RI/FS AOC in favor of an Administrative Order on
Consent the parties entered into as part of EPA’s “Project XL,” a program developed to test
innovative environmental management strategies. Under the Project XL agreement, the strategy
for cleanup includes implementation of Non-Time Critical Removal Actions to address the major
source areas to be followed by an RI/FS and ROD to address groundwater and any other concerns
which may exist due to post removal residual contamination. Phase I and Phase II EE/CAs were

_conducted by ExxonMobil with EPA and WVDEP oversight. Action Memoranda approving the
Phase I and Phase II EE/CAs were issued by EPA on June 6, 2000 and July 23, 2003,
respectively. : .

Implementation of the response actions outlined in the EE/CAs began in 2003 are projected for
completion in 2011. Major components of the on-going NTCRA include excavation and
treatment and/or disposal of wastes and contaminated soils exceeding Site-specific cleanup
standards from the North Landfill, the South Landfill and the Former Process Area. In addition,
materials have been excavated from the Light Oil Storage Area and the Coal Storage and Coke
Handling Area. All off-site treatment and/or disposal activities are being carried out in
accordance with CERCLA l2l'(d)(3) and 40 CFR 300.440. As of August 31, 20]0:

e 486,110 tons of synthetic fuel has been generated by blending excavated wastes from Site
" landfills with coal and other amendments. This product is not RCRA-characteristic waste

and was shipped off-Site for energy recovery

e 6,100 tons of high BTU waste materials have been shipped off-Site for energy recovery

e Approximately 163,000 tons of contaminated but non- hazardous soils were disposed of at
appropriately permitted landfills

e Approximately 17,000 tons of contaminated soil determined to be RCRA-characteristic
hazardous waste have been shipped to RCRA-permmed facilities for appropnate
treatment and/or disposal

The on-going response actions selected in the EE/CAs are nearing completion and have
reportedly cost ExxonMobil in excess of $50 million to implement. Systematic post-excavation
confirmation samples conduct for each 50ft x 50ft grid provide a high degree of confidence that
source removal and risk reduction goals will be achieved. Since 2000, all storm water coming in
contact with contaminated ground surfaces at the FCW Site has been treated in an on-Site water
treatment plant prior to its discharge to Sharon Steel Run. The treated effluent has been in
compliance with its West Virginia Pollution Discharge Elimination System permit. The NTCRA
source removal and on-going control of runoff from the FCW Site are significant factors in -
ensuring that the Monongahela River will not be re-contaminated with Site-related contaminants
after the BSD hotspot removal actions proposed in the Action Memorandum are completed.
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Groundwater monitoring wells are being installed to support a final RI/FS. EPA expects to re-
activate the suspended RI/FS AOC with ExxonMobil in late 2010. ExxonMobil will conduct an
RI/FS for the FCW Site and a Record of Décision addressing the groundwater and any other
outstanding matters will follow.

C. Release or threatened release into the environment of a hazardous substance, or
pollutant or contaminant -

Several field sampling events and underwater surveys were conducted by EPA, WVDEP and .
Vertellus over a two river mile reach of the Monongahela River near its.confluence with Sharon
Steel Run. Surface water and sediment were sampled in April 2005 and April 2007 as part of a
Remedial Investigation. Vertellus conducted underwater river surveys and sediment/waste
material sampling in June 2005 and April 2006. A summary of the field sampling results is
presented in the EE/CA Report prepared by Tetratech on behalf of EPA, dated September 2010
and the Administrative Record (see Figure 4 for map of impacted areas).

A wide vanety of PAHs were detected in river sediments during EPA’s RI sampling, and total.
PAH concentrations in the fiver sediment increase substantially along the eastern bank below the
confluence with Sharon Steel Run. A black semi-solid deposit (BSD) was observed -
approximately downstream from the confluence. High total PAH concentrations (>1,500 mg/kg)
were detected by EPA in sediments approximately 1 foot below the river bottom approximately
300 feet downstream from the confluence in an area of stained sediment just outside the BSD.

In a separate investigation conducted in June 2005 and April 2006, Vertellus delineated highly
impacted river sediment areas downstream of the confluence. Vertellus mapped the extent of
BSD with field sampling techniques and conﬁrmed the findings using divers. The underwater
visual inspection indicated the presence of the BSD extending at least 50-75 feet away, from the
east bank, and ‘approximately 350 feet downstream from the confluence. The BSD was also
observed extending about 25 feet upstream of the current confluence location. The thickness of
the BSD was reported to typically be 3-6 inches with mounds up to 12 inches thick. ‘

The divers also delineated stained sediments approximately 40 feet off the eastern shore under a
surficial layer of clean sediments extending at least 800 feet downstream. Stained sediment
deposits (SSD), sediments which contain high enough mass of BSD to be visible, appear to be an
erosion feature extending down gradient of the BSD. The SSD appears to be approximately 30 .
feet wide.

Reilly collected samples of the BSD and reported total PAH concentrations for most samples in
excess of 20,000 mg/kg. The BSD includes elevated concentrations of many PAHs, including but
not limited to benzo(a)anthracene, benzo(a)pyrene, benzo(b)fluoranthene, and
dibenzo(a,h)anthracene; each of these specific PAHs are listed as hazardous substances at 40
C.F.R §302.4 and as deﬁned in Section 101 (14) of CERCLA, 42 U. S C. §9601(14).

The concentration of PAHs drops rapidly outside this BSD/ SSD area. River sediment sampling
_conducted to support RI ecological characterization activities indicated that the total PAH .
concentrations in the shallow river sediment outside the BSD/SSD hotspot area ranged from .1.89
mg/kg to 4.76 mg/kg. The surface sediment locations collected in the BSD/SSD area had higher
total PAH concentrations detected at 27 mg/kg and 1,289 mg/kg. The upstream/background
station had a concentration of 2.75 mg/kg total PAH in surface sediment. Concentrations of total
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PAHs in subsurface sedlments (2 to 5 feet below the river bottom) are in the 20-52 mg/kg range
over a much larger area outside the BSD/SSD

Surface water samplmg conducted in Apnl 2005 and April 2007 mdxcated that the discharge
from Sharon Steel Run was not significantly affecting the Monongahela River water quality, as
there was no major change in water quality observed above and below the-confluence.

In addition to surface water and sediment sampling, sampling was also conducted in the
Monongahela River to support ecological characterization. This included fish sampling for,
histopathology, macroinvertebrate (clam) sampling, and sediment sampling for toxicity testing.

The fish histopathology findings concluded that a number of changes observed in the fish
(abnormal bile ducts, altered foci, and abnormal hepatocytes) suggests exposure to contaminants,
most likely ones metabolized by the liver.

Clam samples were collected from two locations in the river—one from a location with relatlvely
unimpacted sediments (total PAH concentrations < 2 mg/kg), and one from a location heavily
impacted (total PAH concentrations ~ 1,300 mg/kg). The total PAH concentration in clam tissue
collected from the less impacted location was 710 ug/kg; whereas the total PAH concentration in
clam tissue collected from the impacted sediment location was 220 mg/kg, which clearly
indicates PAH uptake into the clam tissue.

Sediment toxicity tests revealed that the sediment collected from the vicinity of the BSD caused
significant mortality to Hyalella azteca after 28 days of exposure (note that this location, SD-07,
also had a total PAH concentration of ~ 1,300 mg/kg). Howeéver, no other sediment locations
were found to be significantly dlfferent from the refercnce control sediment with respect to
toxicity.

The Human Health Risk Assessment for the Big John Salvage RI considered potential exposure -
to Monongahela River surface water and sediments by recreational users. The risk assessment
used Site-specific exposure assumptions for recreational users and toxicological values for
carcinogenic PAHs identified within the “total PAH™ concentrations reported. EPA’s generally
acceptable risk range for Site-related exposures is between 1 in 10,000 and 1 in 1,000,000. The
risk assessment back-calculated to determine that a benzo(a)pyrene concentration of 2.0 mg/kg in
sediment corresponds to a lifetime cancer risk of 1 in 10,000. Concentration levels of
benzo(a)pyrene in the BSD and stained sediments in the hotspot area represents an excess cancer
risk of greater than 1 in 1,000, exceeding EPA’s cancer risk management guidelines.:

Environmental sampling of on-Sité soil by EPA identified elevated concentrations of PAHs
throughout the upland portion of the Site. Nearly seventy-five percent of the locations sampled
contained elevated concentrations of PAHs. PAH concentrations were greater than 1,500 mg/kg
in surface soils and greater than 20,000 mg/kg in subsurface samples. In addition, semi-solid
pools/patches of coal tar are present on the ground surface in several areas throughout the Site.
These pools/patches of coal tar are known to contain greater than 20,000 mg/kg PAHs. The
Human Health Risk Assessment for the Big John Salvage RI used Site-specific exposure

2 Risk to ecological receptors is most appropriately evaluated by considering “total PAH” concentration. Potential
health risks to people are evaluated by considering toxicological profiles of individual PAHs. Benzo(a)pyrene is a
good indicator compound because of its toxicity relative to other constituents makes it a “risk driver.”

13

Page 169 of 621 ARG600431



assumptions for future industrial workers and determined that surface soil presents a lifetime
cancer risk greater 1 in 10,000 primarily due to the PAH, benzo(a)pyrene. Environmental
Sampling of on-Site soil conducted by Viacom determined that concentrations of mercury up to
610 mg/kg remain in surface soils in the area of the former cullet piles near the West Tributary. -

Sediment sampling conducted by EPA identified elevated PAH concentrations in the upland
drainage ways, with the highest concentrations between 297 mg/kg and 510 mg/kg total PAHs in
the Unnamed Tributary #2. Elevated metal concentrations in drainage way sediment included
mercury (up to 9 mg/kg) and lead (up to 699 mg/kg). The Ecological Risk Assessment concluded
that unacceptable risk to ecological receptors is presented primarily due to elevated
concentrations of PAHs and mercury in the upland habitat areas, and PAHs, mercury and lead in
the upland aquatic habitat areas.

Groundwater sampling conducted by EPA identified elevated concentrations of benzene and
PAHs, predominantly naphthalene present in the overburden aquifer in the central portion of the
Site in areas consistent with historical operations. The highest total PAH concentrations in -
groundwater were more than 3,000 pg/kg. No non-aquous phase liquids were observed in the
constructed monitoring wells; however, non-aquous phase liquids continue to be collected in the
contaminated groundwater and seep collection system extraction point at the bottom of the
Eastern Tributary. The continuing seepage of non-aquous phase liquids-to the Eastern Tributary
is evidence that a local source area is present in the up-gradient upland portion of the Site. The
human health risk assessment used Site-specific éxposure assumptions for a future resident
accessing the groundwater as a potable source and determined that groundwater presents a
lifetime cancer risk greater 1 in 10,000 primarily due to the PAHs benzo(a)anthracene, .
benzo(b)ﬂuoranthene and benzo(k)fluoranthene and arsenic. Considering the same exposure
assumptions, the risk asséssment determined that groundwater presents an unacceptable non-
carcinogenic risk primarily due to naphthalene.

Surface water sampling conducted by EPA in Sharon Steel Run and the Unnamed Tributary #2

~ identified elevated concentrations of benzene and several PAHs, including naphthalene,
benzo(a)anthracene and benzo(b)fluoranthene. The human health risk assessment used Site-
specific exposure assumptions for a current/future recreational user of the Site and determined
that surface water presents a lifetime cancer risk greater than 1 in 1,000 primarily due to benzene
and the PAHs benzo(a)pyrene, benzo(a)anthracene, and benzo(b)fluoranthene. The source of the
organic contaminants in the surface water is likely discharge from the overburden aquifer in the
area, potentially from contaminant sources located on Site as well as from the adjacent FCW
Site, which historically has high benzene concentrations in groundwater.

D. National Priorities List

The 38-acre Big John Salvage Site is located on Hoult Road in Fairmont, West Virginia and was
placed on the National Priorities List ('NPL”) on July 27, 2000.

The 97-acre Sharon Steel/Fairmont Coke Works Site is located on Dixie Avenue in Fairmont,
West Virginia and was placed on the NPL on December 23, 1996.

E. State and Local Authorities’ Roles

The West Virginia Department of the Environmental Protection (.‘;WVDEP”)(and its predecessor
14
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agencies) has responded to a long history of incidents of non-compliance with environmental
regulations with respect to facility operations at both the FCW Site and Big John Salvage.Site.
See Section I1.C.1 (Previous Actions) and the Administrative Record for additional details on
past response actions.

On April 1, 2005, WVDEP issued an Administrative Order (Order 5711) requiring Reilly
Industries (aka Vertellus) to take corrective action to clean up “deposits” on the bottom of the
Monongahela River near the mouth of the Sharon Steel Run. - Reilly Industries appealed
WVDEPs decision to issue Order 5711, arguing before the WV Environmental Quality Board
(“Board”), Charleston, West Virginia that the action was unwarranted considering that an EPA
CERCLA action to cleanup the Big John Salvage Site would consider clean-up of the
Monongahela River, and that other nearby property owners were responsible for the hotspot
cleanup in the river. On December 28, 2006 the Board vacated Order 5711, finding that there was
not enough evidence in the record to establish that Reilly Industries was the sole source of the

" BSD at the bottom of the Monongahela River.

The WVDEP has assumed the role of a support agency for the ongoing Superfund removal and
remedial activities at both the BJS and the FCW Sites. WVDEP provided technical support
during preparation of the RI, the EE/CA and participated in the public meeting held to present the
EE/CA to stakeholders for comment. West Virginia has been informed about, and concurs with,
the proposed non-time-critical removal action for the BSD hotspot described in this Action .
Memorandum. WVDEP informed EPA that the State of West Virginia does not have the
resources to undertake the work.

III. THREATS TO PUBLIC HEALTH OR WELFARE OR THE ENVIRONMENT

40 C.F.R. §300.415(b)(2) of the NCP outlines the factors which should be considered in

determining the appropriateness of a removal action. The following factors from
§300.415(b)(2) are directly applicable to the conditions present on Site which the action

proposed in this Action Memorandum will address. These factors are as follows:

A. 300.415(b)(2)(i) “Actual or potential exposure to nearby human populations
animals, or the food chain from hazardous substances or
pollutants or contaminants”

This factor is present at the Site due to the presence of high concentrations of hazardous
substances, pollutants or contaminants in tar seeps on the ground surface and the BSD and
visibly stained sediments closely associated with the hotspot extending from the point that
Sharon Steel Run discharges to the Monongahela River. The BSD and SSD are contaminated
with PAHs, including but not limited to benzo(a)pyrene, in an area of approximately 1 Y2 acres
along the Monongahela River bottom. Access to the Monongahela River is unrestricted to
humans using the Site for recreational activities including fishing and swimming. A frequently
utilized rails-to-trails-type public hiking and biking path extends along the river between the
contiguous Big John Salvage and Sharon Steel/Fairmont Coke Works Superfund Sites and the
hotspot in the river. Wildlife in the area also has unrestricted access. Sediment toxicity tests
revealed that.the sediment collected from the vicinity of the BSD caused significant mortallty to
laboratory test specnes (total PAH concentration of ~ 1,300 mg/kg).
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‘Conditions at the Site pose an imminent threat to human health. EPA conducted a baseline risk
assessment to support the EE/CA. The quantitative risk evaluation included samples collected
during performance of the RI and was supplemented with additional samples collected from
hotspot BSD area by PRPs. For potential carcinogenic risks, EPA’s acceptable risk range is 10*
to 10, The cumulative carcinogenic nsk estimate for the Recreational Reasonable Maximum
Exposure scenario is greater than 1 X 10" and was related primarily to carcinogenic PAHs,
evaluated as benzo(a)pyrene equivalents. ' '

The semi-solid pool\s/patches of tar present on the ground surface in the upland portion of thé
Site present significant potentia! for exposure to trespassers and wildlife accessing the Site.
B. 300. 415(b)(2)(1v) “Hngh levels of hazardous substances or pollutants or contaminants
in soils largely at or near the surface that may migrate”

This factor is present at the Site due to the existence of high concentrations of PAHs (>20,000
mg/kg) in the black semi-solid deposits and BSD-stained sediments at or near the surface of the
river bottom. The BSD are cohesive along the river bottom and not likely to scour away duringa
single flood event as evidence by the continued presence of the BSD hotspot 30-40 years after
coal tar processing has been terminated at the two Superfund Sites. However, the visibly stained
sediments extending downriver of the BSD area appear to contain small particles of BSD
material which have eroded from the larger mass and subsequently contaminated adjacent
sediments with approximately 1,000 mg/kg total PAHs. Ecological toxicity tests conducted on
sediment with greater than 1,000 mg/kg demonstrated acute toxicity to laboratory test organisms.
Native aquatic organisms in:the vicinity are being exposed to the contaminated sediments. The
BSD/SSD is susceptible to erosion and the contaminants in the BSD area act as a source of
sediment contamination further down the Monongahela River.

Contaminated soils containing elevated concentrations of PAHs, arsenic and mercury and tar
seeps containing high concentrations of PAHs are exposed on the surface of the Site. The
contaminated soil and tar at the surface is exposed and susceptible to erosion from water and
wind and may migrate from the upland portion of the Site and act as a continuing source of
sediment contamination in the upland drainage ways and the Monongahela River.

C. 300.415(b)(2)(v) “Weather conditions that may cause hazardous substances or
pollutants or contaminants to migrate or be released”
i

" The Monongahela River is subject to periodic extreme weather conditions as heavy spring rains
and/or summer storms increase river volume and current velocity, which lead to increased
scouring of the river bottom. The high concentrations of PAHs (>20,000 mg/kg) in the BSD and
stained sediments at or near the surface of the river bottom are more likely to be transported and
deposited further down-river durmg periods of high energy. The BSD are cohesive along the
river bottom and not likely to scour away during a single flood event but the visibly stained
sediments extending downriver of the BSD area appear to contain small particles of BSD
material which have eroded from the larger mass and subsequently contaminated adjacent
sediments with approximately 1,000 mg/kg total PAHs. The BSD is susceptible to erosion
during extreme precipitation and the contaminants in the BSD area act as a source of sediment

. contamination further down the Monongahela River.
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D. 300 41 5(b)(2)(vu) “The availability of other approprrate federal or state response
' mechamsms to respond to the release” ‘ ‘

The WVDEP, the City of Fairmont, and Marion County do not possess the resources to
undertake a removal response of this magnitude at this time. Although both the Big John
Salvage Site and the Sharon Steel/Fairmont Coke Works Sites are on the NPL, a non-time cntrcal
removal action is the best mechanism to address the hotspot of PAHs exhibiting acute toxrcity to
aquatic animals in the river and the unacceptable risks presented by hazardous substances in soil,
sediment and groundwater in the upland portion of the Site in.a timely manner. All removal
activities will be consistent with any future remedial actions. .

IV. ENDANGERMENT DETERMINATION

An imminent and substantial threat to human health, welfare, and the environment exists due to
the potential exposure of humans and animals to high concentration of contaminants in the
BSD/SSD area sediments and soils and groundwater in the upland portion of the Site. :
Contaminants in the BSD/SSD area are subject to flood-related contaminant migration. EPA has
determined that the Site meets the criteria for a removal action under Section 300.415 of the
National Oil and Hazardous Substances Pollution Contingency Plan (“NCP”)(40 C.F.R.
§300.415). A sufficient planning period existed before activities for this action had to be
_initiated, and accordingly, this response is being conducted as a Non-time Crrtical Removal
Action (“NTCRA”) The goals of the NTCRA are to: B

- Reduce ecological and human health risk levels stemming from exposure to BSD and
" highly contaminated stained sediments by removing the industrial wastes and decreasing
the concentration of PAHs in river sediments
e - Reduce ecological and human health risk levels presented by exposure to contaminated
~ soil and sediment in the upland portion of the Site :
e Reduce the potential risk presented by contaminated groundwater migrating from the Site

- This NTCRA will remove the hotspot of PAHs from the river bottom thereby eliminating acute

~ toxicity in the short term. EPA expects that this removal will create conditions that will enable
the monitored natural recovery processes to further degrade the remaining PAHs to
concentrations that are within EPA’s target risk range within a reasonable time period. In
addition, the industrial wastes will be removed from the river bottom, thus decreasing the
likelihood that highly toxic materials would be eroded further down river.. EPA anticipates
issuing a Record of Decision (“ROD”) after post-removal environmental monitoring records the
effectiveness of the removal in risk reduction and tracks the effectiveness of on-going monitored
natural recovery. The response action EPA is proposing in this Action Memorandum is
consistent with the long-term remediation goals required by the NCP. Potential exposure to
contaminated soil and sediments in the uplands portion of the Site will be minimized with a low-
permeability cap. Migration of contaminated groundwater will be controlled.

Given the conditions in the Monongahela River, the nature of hazardous substances in the BSD
hotspot area, and the potential exposure pathways described above, the actual and threatened

* release of PAHs and mercury from this Site, if not addressed by implementing the response

action described in this Action Memorandum, may present an imminent and substantial
endangerment to the public health, or welfare, or the environment.
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V. EXEMPTION FROM STATUTORY LIMITS

The Blg John Salvage Superfund Site meets the criteria in Section 104(c) of CERCLA, 42 U.S.C.
§ 9604 (c), for exemption from the Statutory Limit of $2 000 000 for Removal Actions as
follows

Section 104(c)(1)XC) “Continued response action is otherwise appropriate and
. : ‘ consistent with the remedial action to be taken”
A. Appropriateness ' :

" It is imperative that the NTCRA be conducted to reduce potential for human and animal
-exposure to contaminants in soils in the upland portion of the Site and the “hotspot”’ of industrial
wastes referred to as BSD and contaminants in stained sediments closely ‘associated with the .
toxic hotspot that is serving as a source of contamination to Monongahela River sediments. The
BSD and stained sediments are contaminated with polycyclic aromatic hydrocarbons (“PAHs™)
and are acutely toxic to aquatic life. The upland soils and groundwater are contaminated with
PAHs; the soil and dralnage ways are also contaminated with residual mercury concentrations.
. The proposed action is appropriate to abate the threat presented by the PAHs and will prevent
further migration of contaminants. It is estimated in‘the EE/CA that the river NTCRA can be,
completed in 4 months in the field but with planning time may take one year to complete. The
upland response activities will require approximately 18 to 24 months to complete.

The proposed removal action is therefore appropriate and necessary.
B. Consnstent W1th the Remedlal Actlon

. EPA anticipates issuing a Record of Decision (“ROD”) after a focused FS is completed.

EPA expects that this removal will mitigate the risks presented by PAH-contaminated soil in the
upland portion for the Site and create-conditions in the river that will enable the monitored
natural recovery processes to further degrade the remaining PAHs to concentrations that are
within EPA’s target risk range within a reasonable time period. In addition, the industrial wastes.

-~ will be removed from the river bottom, thus decreasing the likelihood that highly toxic materials

would be eroded further down river. EPA anticipates issuing a ROD after post-removal
environmental monitoring records the effectiveness of the removal in risk reduction and tracks
the effectiveness of on-going monitored natural recovery. A focused Feasibility Study will be
‘prepared to support the ROD. The response action EPA is proposing in this Action
Memorandum is consistent thh the long-term remediation goals requlred by the NCP.

VL IDENTIFICATION AND ANALYSIS OF REMOVAL ACTION ALTERNATIVES
" A. River Sediments

The EE/CA Report evaluates four response action alternatives for the black semi-solid deposits .
and heavily contaminated stained sediments in the Monongahela River. Please review the
EE/CA Report in the Administrative Record for a complete analysis of the removal action
alternatives evaluated and the recommended alternative for the river (See Sections 3.4, 4.4 and
5. 4) A summary of the four altematlves developed and con31dered by EPA for river sediment
are set out below: :
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Alternative RS1 - No Action

Alternative RS1 provided a baseline for comparing the other ‘three alternatives. In this alternative
no active remediation, treatment, or engineering controls would be implemented and no long
term monitoring would be performed. There are no costs associated with this alternative. Under
this alternative, potential exposure to wastes and contaminated sediments in the hotspot area
would continue and hazardous substances would contmue to migrate downstream within the
river.

Alternative RS2 — Excavatlon and Off-Slte Treatment and/or Disposal

Excavating the BSD and highly contaminated sediment (SSD) from the Monongahela Rlver and
disposing of it in an off-Site landfill or treating it off-Site. Alternative RS2 includes:

e Isolating the excavation area to reduce/prevent erosion and limit migration of re-
suspended contaminants during removal activities

Removing the BSD and SSD from the river

Conveyance of impacted sediment for staging and dewatering

Treatment and/or disposal in an appropriately permitted off-Site facility
Managing the residual contamination by restoring excavated area with 6 inches of
sand/gravel or other appropriate substrate

e Environmental monitoring program =5 years

The EE/CA evaluated an Option A (excavate only BSD — an estimated 4 500 cubic yards) and an-
Option B (excavate BSD and SSD — an estimated 5,400 cubic yards) with respect to the scope of
the removal action. The cost for Alternative RS2 is estimated at approximately $3. 8 million for
Option A or approximately $5.1 million for Option B.

Alternative RS3 _ Excavation and On-Site Containment

Alternative RS3 includes the same removal activities as described in Aftemative RS2, except the
materials excavated from the river bottom would be consolidated on the upland area of the Big
John Salvage Site beneath an impermeable cap.

In the same manner as discussed for RS2 above, the EE/CA evaluated an Option A (excavate
only BSD - an estimated 4,500 cubic yards) and an Option B (excavate BSD and SSD — an

~ estimated 5,400 cubic yards). The cost estimate for RS3 did not include the expense for

constructing or maintaining the impermeable cap over the consolidated sediments because the

EE/CA had accounted for those expenses in a section evaluating response alternatives for

contaminated soil media on the Big John Salvage Site. The cost for Alternative RS2 is estimated

at approximately $3.4 million for Option A or approximately $4.6 million for Option B.

Alternative RS4 — Monitored Natural Recovery

Alternative RS4 considers the continued use of naturally occurring physical, biological, and/or
chemical mechanisms to reduce risk to human and/or ecological receptors, and the prevention of
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contact with contaminated sediments through implementation of institutional controls.

The alternative includes a biological and chemical monitoring plan to measure and evaluate the
changes in sedlment contaminant levels and the associated biological response for a period of 30
years.

The cost for implementation would be derived from environmental monitoring, institutional
controls, and public education. The cost for Alternative RS4 is estlmated at approximately $1 9
million. .

B. Uplands Soil

The EE/CA Report evaluates seven response action alternatives for the buried wastes and
contaminated soil with concentrations of hazardous substances greater than performance
standards identified in Table 1. Please review the EE/CA Report for a complete analysis of the
removal action alternatives evaluated and the recommended alternative for the soil (See Sections
3.1,4.1 and 5.1). A summary of the alternatives developed and considered by EPA for soil are
set out below: :

Alternative SO1 - No Action

Alternative SO1 provided a baseline for comparing the other six soil alternatives. In this
alternative no active remediation, treatment, or engineering controls would be implemented and
no long term monitoring would be performed. There are no costs associated with this alternative.
Under this alternative, potential exposure to-wastes and contaminated soils in the upland portion
of the Site would continue.

Alternative SO2 - No Further Acﬁon

Similar to No Action alternative, there would be no further soil removal actions beyond those

already completed at the Site under this alternative. However, it would include long-term
maintenance of the existing on-site features, including sediment erosmn control silt fencing and a
site perimeter fence that an EPA contractor installed.

Operating and maintenance (O&M) costs for this alternative would consist of routine monitoring
.of the Site, and maintenance of the fence and sediment erosion control silt fencing on a semi-
annual basis for a period of 30 years. The Present Worth Cost of Altematlve SO2 is estimated at
approx1mately $745,000.

Alternative SO3 - Excavation and On-Site Thermal Treatment
Excavating the contaminated soil on the Site and treating it on-Site using thermal desorption
technology. Upon completion of treatment, the excavated area would be backfilled with treated
soil, covered with a layer of clean top soil to encourage vegetation growth, and then seeded with

_ a perennial grass mixture suitable for the Site. Alternative SO3 includes:

e Excavating and staging approximately 312,000 cubic yards of soil/sediment containing
hazardous substances in excess of removal performance standards listed in Table 1
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Screening soils to remove rocks and debris before placing into the desorption system
Treating excavated soil in a thermal desorption unit to separate organic chemicals and
mercury from soil

o Treatment and disposal of desorbed, recondensed contaminants from the thermal
desorption process

e Staging treated soils for confirmation sampling and subsequent backﬁllmg

o Establishing a vegetative cover

Stack testing and Proof of Performance (POP) testing would be required to determine the
maximum throughput rate for the treatment units. Considering the volume of soil to be treated,
multiple units would be required to achieve a treatment rate of at'least 50 tons per hour. At this
rate of treatment, it would take approximately 3 years.to complete. The Present Worth Cost of

- Alternative SO3 is estimated at $94,633,000.

: Alternative SO4 - Excavation and Off-Site Disposal/Treatment

Excavate the contaminated soil, and either dispose of it in an off-site landfill (as either non-
hazardous or hazardous, depending on the ultimate waste classification) or treat it off-site (most
likely thermally). Carry out all off-site treatment and/or disposal activities in accordance with
CERCLA 121(d)(3) and 40 CFR 300.440. The major components of Alternative SO4 include:

e Excavating approximately 312,000 cubic yards of soil/sediment containing hazardous
substances in excess of removal performance standards listed in Table 1. Performmg
waste characterization on excavated materials

o Transportmg high btu wastes determined not to be RCRA-characteristic to a blended-fuel
electric generation facility for energy recovery :

¢ Transporting low btu contaminated soil determined not to be RCRA characterlstlc to an
appropriately permitted landfill -

e Transporting RCRA-characteristic wastes to an appropriately permmed treatment facnhty

e Minimally backﬁll and grade excavated area and reé-vegetate

It was estimated 44,000 cubic yards of soil with a total PAH level of 300 mg/kg or hlgher would

be sent for off-Site treatment and 268,000 cubic yards of the remaining soil would be sent to an
off-Site landfill. It would take approximately 4 years to plan and complete. The Present Worth

. Cost of Alternative SO4 is estimated at $49,985,000.

Alternative SO5 - Capping/Containment

Construct an engineered cap over the impacted area of the Site to prevent exposure to

soil/sediment containing hazardous substances in excess of removal performance standards listed
in Table 1. The engineered cap would be designed to meet the objectives of minimizing
infiltration of precipitation, providing a barrier capable of preventing exposure of people and
animals to concentrations of hazardous substances exceeding the Site-specific performance
standards (including prevention of tar rising to surface through the constructed barrier), and
preventing erosion. The final cap design must meet the performance objectives outlined in West
Virginia’s RCRA Subtitle-D regulations. The actual extent and specific configuration (i.e.,
profile) of the cap included as part of Altematlve SO5 would be selected during the de51gn
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-The area to be capped would include approximately 15 acres of relatively flat areas and
approximately 3 acres of steep sloped areas on the north side of Sharon Steel Run (see Figure 6).
This area encompasses all of the impacted, surface soils as well as subsurface soils. Consolidation
of contaminated soils from perimeter areas could reduce the size of the cap. The actual
configuration of the footprint and profile of the cap will be established during design.

Obvious masses of tar derived materials encountered at the surface or before and during
earthwork would be segregated for appropriate off-Site disposal. Institutional controls would be
implemented to ensure that future use of the property is not inconsistent with the containment
strategy. It would take 18-24 months to implement. The estimated present worth cost of three
suitable cap profiles for Alternative SOS ranged from $7.1 to $8.3 million.

Alternative SO6 - In-Situ Chemical Oxidation (ISCO)

Treat soil/sediment containing hazardous substances in excess of removal performance standards
listed in Table 1 with an in-situ chemical oxidation process. Major components of SO6 include:

Installing injection points throughout area of contamination
Mixing oxidation reagent in preparation of injection events
Periodically injecting reagent into contaminated subsurface to chemlcally oxidize
] hazardous substances to less harmful compounds
e Periodic confirmation sampling

This alternative requires bench-scale testing to select an appropriate reagent and pilot-scale
testing to affirm adequate delivery of reagent. It is likely that mechanical mixing would be
required to achieve adequate reaction and destruction of contaminants. If mechanical mixing is
. utilized the area would require solidification to support future use of the Site. It would take
approx1mately 2 -3 years to implement SO6. Assuming that injection method is effective, the
estimated present worth cost of Alternative SO6 is $14,766,000.

Alternative SO7 - In-Situ Treatment - Stabilization/Solidification

Treat soil/sediment containing hazardous substances in excess of removal performance standards
listed in Table 1 with an in-situ solidification/stabilization process. Major components of SO7
include:

. Mixing solidification/stabilization reagent into contaminated soils with large auger-
mounted injection device (or excavate and mix contaminated soil in pug mill)

This alternative requires bench-scale testing to select an appropriate mixture of Portland cement
and bentonite and pilot-scale testing to affirm adequate delivery of reagent. Reducing the
permeability (or hydraulic conductivity) of treated soil would result in the groundwater and
surface water flowing around the treated mass instead of through it. Performance specifications
for the treated soil would be required, including a maximum hydraulic conductivity (e.g., 1x10°
cm/sec) and unconfined compressive strength (e.g., 10 to 50 psi). In addition, leachability testing
.with treated soil would be required to measure effectiveness of the immobilization. It would take
approximately 18 months to implement SO7. The estimated present worth cost of Alternative
SO7 is $23,720,000.
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'C. Upland Sediments’

The EE/CA Report evaluates four response action alternatives for restoring contaminated
sediments in upland drainage channels at the Site. Please review the EE/CA Report (Attachment
1) for a complete analysis of the removal action alternatives evaluated for sediments in drainage
ways at the Site (See Sections 3.3, 4. 3 and 5. 3). A summary of the alternatives developed and
considered by EPA for sediments in drainage ways are set out below:

Alt_ernative OSS1 - No Action

The No Action alternative (OSS1) provided a baseline for comparing the other upland sediment
alternatives. In this alternative no active remediation, treatment, or engineering controls would .
be implemented and no long term monitoring would be performed. There are no costs associated
with this alternative.

-Alternative OSS2 - Excavation and Off-Site Disposal

Excavate the on-site sediment exceedmg performance standards identified in Table 1 from the .
impacted areas and sending it off-site for disposal. Excavated drainage way areas would be
restored in a manner appropriate to its respective function. The total volume of impacted
sediments in Sharon Steel Run/Unnamed Tributary #1, Unnamed Tributary #2, and the West
Tributary is estimated to be approximately 3,280 cubic yards. Alternative OSS2 would take
approximately 1 month to complete and would cost an estimated $805,000. '

Alternative OSS3 - Excavation and On-Site Confinement

Excavate and consolidate on-Site sediment exceeding performance standards identified in Table

1 with contaminated soil on the Site for on-Site containment. The sediment would be excavated
from the various drainage way segments and spread to fill in low areas on the Site prior to the

site being capped. Excavated drainage way areas would be restored in a manner appropriate to
its respective function. The total volume of impacted sediments in Sharon Steel Run/Unnamed
Tributary #1, Unnamed Tributary #2, and the West Tributary is estimated to be approximately
3,280 cubic yards. Consolidation of the sediments would take one month; full implementation of
Alternative OSS3, including planning and on-Site confinement would take approximately 12-18
months to complete and would cost an estimated $523,000.

Alternative OSS4 - Monitored Natural Recovery

Allow monitored natural attenuation (MNA) of hazardous substances in drainage way sediments
to achieve removal performance standards listed in Table 1. The activity performed consists of
institutional controls to limit exposure and monitoring of sediment quality recovery while natural
processes reduce the concentrations of chemicals of concern.- Monitoring sediment quality would
provide an on-going evaluation of the nature and extent of natural attenuation processes
occurring at the Site. The monitoring component would begin immediately but the time to
achieve performance standards would be very long. The estimated present worth cost of
Alternative OSS4 is $1,179,000.

23

Page 179 of 621 - AR600441



D. Groundwater

The EE/CA Report evaluates six response action alternatives for restoring contaminated
groundwater or containing the contaminated groundwater within a waste management area at the
Site. Please review the EE/CA Report (Attachment 1) for a complete analysis of the removal
action alternatives evaluated and the recommended alternative for the river (See Sections 3.2, 4.2
and 5.2). A summary of the alternatives developed and considered by EPA for groundwater are
set out below:

Alternative GW1 - No Action

Alternative GW1 prov1ded a baseline for comparing the other groundwater alternatives. In this
alternative no active remediation, treatment, or engineering controls would be implemented and

. no long term monitoring would be performed. There are no costs associated with this alternative. '
Under this alternative, there would be no additional removal actions beyond those already
completed at the Site, and the existing on-site groundwater collection system operation (which
consists of the collection of groundwater from two sumps, on-site treatment including activated
carbon, and subsequent discharge to the City of Fairmont sewer system) would be discontinued.

A'ltern.aﬁve GW2 - No Further Action

The existing groundwater collection and treatment system would continue to be operated as it has
been operated since March 2001, with no improvements or expansion beyond that currently in
operation. There would also be no further removal actions beyond those already completed at the
Site. The major components of Alternative GW2 include: .

Maintain two groundwater collection trenches in the Middle and East Tributaries
Pump collected NAPL fraction and water to on-Site treatment plant

Treat water to meet City of Fairmont’s pre-treatment requirements

Discharge to the City of Fairmont sewer system

No additional time is required to 1mplement GW?2 and the estimated present worth cost is
$745 000..

Alternative GW3 - Monitored Natural Attenuation
Allow monitored natural attenuation (MNA) to achieve removal performance standards listed in
Table 1. MNA refers to the reliance on natural processes (i.e., biodegradation, dilution and
dispersion, and sorption) to achieve site-specific contamination removal objectives. This
alternative would involve very detailed monitoring of groundwater quality to provide an on- .
going evaluation of the nature and extent of natural attenuation processes occurring at the Site.
The estimated present worth cost of Alternative GW3 is $3,204,000.

Alternative GW4 - Expansion of the Existing Groundwater Containment System

This alternative includes expansion of the existing groundwater containment and treatment
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features described in Alternative GW2 to.enhance performance of the current containment
systems to prevent site-related contaminants in groundwater from migrating off-site or into
receiving surface waters. The locations of these features are shown in Figure 7. The Alternative
was evaluated with two options. Option A would upgrade the existing on-Site treatment plant
and continue to discharge to the City of Fairmont sewer for a final treatment step. Option B
would upgrade the existing plant so that the treated water could be discharged to the unnamed
tributary rather than the sewer. The major components of Alternative GW4 include:

e Re-configuring the tar and seep collection system by extending and re-aligning French
- drains to better capture tar and contaminated groundwater
e Pump collected NAPL fraction and water to on-Site treatment plant
e Upgrade or replace of existing groundwater treatment system to accommodate higher
flow rate

Option A

o Treat water to meet City of Fairmont’s pre-treatment requirements
e Discharge to the City of Fairmont sewer system

Option B

o Treat water to meet NPDES treatment requirements
e On-Site discharge to Sharon Steel Run

Alternative GW4 Option A could be 1mplemented in approximately 6 months and cost an
estimated $5,073,000. Alternative GW4 Option B could be unplemented in approxnmate]y one
year and cost an estimated $10,542, 000

Alternative GWS - In-situ Chemical Oxidation

Treat groundwater containing hazardous substances in excess of removal performance standards _
listed in Table 1 with an in-situ chemical oxidation process. Major components of GWS include:

Installing injectors or treatment trenches throughout area of groundwater contamination
Mixing oxidation reagent in preparation of injection events
Periodically injecting reagent into contaminated saturated zone to chemically oxidize
hazardous substances to less harmful compounds

e Periodic confirmation sampling

This alternative requires bench-scale testing to select an appropriate reagent. It would take
approximately 2 - 3 years to implement GWS. The estimated cost of Alternative GWS5 is
$17,257, 000
" Alternative GW6 - In-situ Bioremediation
. Treat contaminated groundwater utilizing in-situ bioremediation to achi‘;ve removal performance

standards listed in Table 1. Bioremediation is a process that attempts to accelerate the natural
biodegradation process by providing/supplementing nutrients, electron acceptors, and/or

25

Page 181 of 621 "~ AR600443



competent degrading mlcroorgamsms that may otherwise be limiting the rapid conversion of

organic contaminants to innocuous end products. The major components of Alternative GW6
include: '

e Installing groundwater extraction points
o Installing infiltration galleries/treatment trenches throughout area of groundwater
contamination . l '
Mixing appropriate amendments in preparation of treatment events
e Periodically re-injecting enriched water into contaminated saturated zone to optlmlze
. biodegradation of coritaminants of concern
" . e Periodic confirmation sampling

This alternative requires bench-scale testing to determine which essential nutrients are deficient.
Pilot-scale testing would be required to design an appropriate delivery system. Bioremediation
would be implemented for approximately 5 years and would be re-evaluated for continuation.
The estimated cost of Alternative GW6 is $5,899, OOO

VII. PROPOSED ACTION AND ESTIMATED COSTS
A. Removal Action Selection Process

EPA completed the EE/CA in accordance with the NCP, 40 C.F.R. §300.415, and applicable
guidance. The EE/CA considered removal action alternatives to mitigate direct exposure of
human and ecological receptors to industrial waste deposits (BSD) and contaminated sediments
in the Monongahela River and to soil, sediment and groundwater in the upland portion of the
Site. In addition, the alternatives considered mitigating the release or potential release of
hazardous substances from the BSD area further down river as well as the costs associated with
those removal actions. The potential response actions described in Section VI were prirnarily
analyzed in terms of effectiveness, implementability and cost. In accordance with the “Guidance
on Conducting Non-Time-Critical Removal Actions under CERCLA” (OSWER, August 1993),
the following additional criteria were also used in this removal response action selection process:
overall protection of human health and the environment; compliance with ARARs; long-term
effectiveness and permanence; reduction of toxicity, mobility or volume through treatment;
short-term effectlveness state acceptance; and, community acceptance.

Based on the information contained in the EE/CA report and the Administrative Record, the

- removal action described in Section VIL.B.1 is proposed for the Monongahela River
downgradient of the Big John Salvage and Sharon Steel/Fairmont Coke Works Sites. This
removal action is designed to mitigate direct contact risk to human and potential ecological
receptors associated with highly contaminated wastes and river sediments and mitigate the
potential risk from the release of hazardous substances, pollutants or contaminants from those
wastes and sediments further down river. EPA expects that implementation of removal action
described in Section VII.B.1 will achieve total PAH concentrations in the 100-500 mg/kg range
and create conditions suitable for monitored natural recovery to satisfactorily reduce the residual
PAHs to concentrations within EPA’s target risk range within a reasonable time period.
Materials removed from the river will be sampled and treated and/or disposed of in an
appropriately RCRA-permitted facility.
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Based on the information contained in the EE/CA report and the Administrative Record, the _
removal action described in Sections VII:B.2 through 4 are proposed for the contaminated media
located at the upland areas of the Big John Salvage Site. This removal action is designed to -
mitigate direct contact risk to human and potential ecological receptors associated with buried
wastes, contaminated soils, and sediment in the drainage ways. The removal action will also
prevent contaminated groundwater from migrating beyond the waste management area. EPA
expects that implementation of removal action described in Sections VII.B.2 through 4 will
prevent.exposure to concentrations of hazardous substances.in excess of performance standards
-and achieve EPA’s target risk range.

EPA carefully considered state and community acceptance of the proposed response actions prior
- to réaching a final decision regarding the final clean up plan. After full consideration of _
‘comments submitted during the 30-public comment period, EPA changed its recommendation for
contaminated river sediments from RS2 (Excavation and On-Site Confinement) to Alternative
RS3 (Excavation and Off-Site Treatment/Disposal). The community consensus was that an off-
. site disposal option for the wastes removed from the River was preferred. The.comparative
analyses completed in Section 3.4 of the EE/CA determined that the two options graded out very,
closely for most criteria. The two options were re-considered in light of the significant
technically sound community objections. EPA determined that the more conventional option of
long-term management in an appropriately constructed, permitted and monitored facility is the
‘better option. Alternative RS2 (Excavation and Off-Site Disposal/Treatment) is EPA’s
recommended alternative for the BSD/SSD on the River bottom.

B. Proposed Action Description,

1. River Sediment Alternative RS2: Excavation and Ojf'-Site Treat)neni
and/or Disposal - Optton B (BSD and SSD) : :

a) Perform pre-desxgn samplmg and surveying (3- dlmentxonal) in the black semi-solid
deposits (BSD) and visibly stained sediment deposits (SSD) area of the Monongahela
River near the confluence with Sharon Steel Run (see Figure 4 for map of area). Develop
a dredging prism which will refine the boundaries of the BSD/SSD and define the
excavation area (“River Excavation Area”). ‘ : '

b) Isolate the River Excavation Area with turbidity curtains or other appropriate methods to
reduce/prevent erosion and limit migration of re-suspended contaminants during removal
activities, Measure upstream and downstream turbidity levels in the river during

- dredging/excavation to ensure that engineering controls are effective in minimizing the
migration of residual contamination re-suspended by removal operations.

¢) Remove all BSD and visibly stained sediment deposits from the River Excavation Area

~ using dredging/excavation techmques appropriate to the Site conditions. Employ

methods to minimize re-suspension and residual materlals
d) Dewater é.nd stabilize excavated wastes and sediments (i.e., BSD and SSD) with additives

(e, polymers kiln dust, etc. ) as required to meet off- Slte treatment or dnsposa] facility

acceptance criteria. »
e) Discharge water collected during the dewatering process to the Monongahela River in
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2

h)

accordance ‘with Natnonal Pollution Dlscharge Elimination System (“NPDES”) and State’
dlscharge limits. :

Sample excavated BSD/SSD for RCRA characteristics to determine appropriate treatment
and/or disposal requirements. Preliminary waste characterization profiling and landﬁll

approval w1ll be completed to the extent practlcable prior to excavation.

Transport dewatered BSD/SSD by truck or other means to an appropnately perrmtted
facility for treatment and/or disposal.

Dispose excavated BSD/SSD at an off-Site treatment and/or disposal facility operating.in

' accordance with CERCLA 121(d)(3) and 40 CFR 300 440

h

k)

1)

Conduct a post-excavatlon evaluation to verify the removal of BSD and assess the nature
and extent residual contammatron :

¥ Co i : i
If the post-dredging assessment indicates that BSD remains, remove that BSD and
d1Spose in‘accordance with (h), above.

Restore excavation area and isolate any remaining thin fayer of residual visnally stained
sediment deposits from the benthic and aquatic ecosystems by placing a layer of sand or

“other earthen materials above such stained areas. Material selection shall be appropriate.

for the nature of contamination, the physical and hydraulic characteristics of the waterway
(including’ scour) and permitting requirements. Post-removal elevations within the
excavation and restoration area shall not be greater than pre-removal elevatlons (ie,no
net fill to river bottom).: ' :

Conduct an enyironmental monitoring program to document post-removal basehne

- conditions and continue for 5 years to document the effectiveness of natural restoratlon in
reducing toxicity to aquatic organisms and producing a downward trend of PAH

concentrations in sediments and relevant biota.

m) Implement post-removal site controls to preserve the integrity of the response action.

a)

b)

2. Soil Alternatives SOS: Capping/Containment of Contaminated Soil

Install a RCRA Subtitle D-type cap (Cap”) over the area of the Site where surface and/or
subsurface soil concentrations exceed cleanup standards identified in Table 1 (Removal
Performance Standards) and the slope of the land is less than 10 percent. Contaminated
soil may be consolidated prior to installation of the Cap to minimize the area of the Cap. '

‘Consolidate contaminated soil which has eroded onto adjacent propertles with on-Site
- contaminated soil prror to mstallatlon of the Cap. :

Construct a RCRA Subtitle D-type cap or lmplement an alternative equrvalent
containment technlque in areas with a slope greater than 10 percent.

Install and maintain an engineered surface water runoff and erosion control system in
accordance with West Virginia storm water control regulations.
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d)

b)

d)

b)

Segregate obvious masses of tar derived materials encountered at the surface before and
during earth work to the extent practical. Segregated material shall be sampled and
transported and disposed or treated at an off-Site facility in accordance with CERCLA
121(d)(3) and 40 CFR 300.440.. '

Conduct confirmation sampling to demonstrate that soils contaminated with hazardous

. substances greater that the performance standards identified in Table 1 have been -

contained beneath the Cap.
Implement post-removal site controls to preserve the integrity of the reéponse action.

3. Upland Sediment Alternatlve OSS3 Excavatwn and On-Site Confinement
of Sediment

Excavate surficial sediments in upland drainage ways exceeding performance standards
for sediment identified in Table 1. Consolidate such excavated sediments with on-Site
soil prior to installation of the Cap described in 2.a, above. The upland drainage ways
include Sharon Steel Run, Unnamed Tnbutary #2, West Tributary, Middle Tributary and
East Tributary.

Conduct confirmation sampling to demonstrate that surficial sediments contaminated
with hazardous substances greater than the performance standards identified in Table 1
have been removed from the drainage ways.

If the confirmation sampling indicates that contaminated sediment remains, remove that *

contaminated sediment and consolidate in accordance with (a), above.

Restore excavated drainage ways to their respective functions. Restoration of Sharon
Steel Run shall include placement of clean sediment and/or root. wads into, select areas.
where established sediment deposits thicker than six inches were removed.

4. Groundwater Alternative GW4A: Expansion of the Existing Groundwater
Containment System with Discharge to POTW

Upgrade and maintain existing French drains installed beneath the Middle and East
Tributary, including collection area around respective sumps, to prevent migration of
water with concentrations of hazardous substances greater than concentrations listed in
Table 1 (“Contaminated Water™) to or beneath Sharon Steel Run and to provide for
efficient evacuation of Contaminated Water and non-aqueous phase liquids (“NAPL”).

Augment the éxisting groundwater collection system with additional collection trenches
to capture Contaminated Water closer to. the upland source area and to prevent migration

of Contaminated Water from the Waste Management Area to or.beneath Sharon Steel

Run via the West Tributary or any other point.

Operate the expanded groundwater collection system to contain Contaminated Water
within the Waste Management Area so that groundwater performance standards identified
in Table 1 are achieved and maintained in the Area of Attainment (Figure 8 - map of the
Waste Management Area and the Area of Attainment).
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d) Implement a groundwater and surface water monitoring program to demonstrate that
Contaminated Water is contained within the Waste Management Area. Install additional
groundwater monitoring weélls as necessary to demonstrate such containment. Adequacy
of the re-configured groundwater collection system will be measured by achieving
performance standards identified in Table 1 for surface water and groundwater in the
Area of Attainment.

e) Conduct periodic evaluation of the perfonﬁanée and effectiveness of the containment
. system. Modify the groundwater collection system as necessary to achieve the
performance standards in the Area of Attainment beyond the Waste Management Area.

f) Convey Contaminated Water and NAPL from collection trenches and sumps to an on-Site
wastewater treatment facility. )

g) Replace or modify the existing water treatment plant as appropriate to accommodate the
increased flow rate [estimated at 10 gallons per minute (“gpm”)] and to provide
automated controls and monitoring. .

h) Operate, maintain and monitor on-Site water treatment plant to demonstrate treated water
continues to achieve the City of Fairmont’s influent pretreatment requirements.

i) Discharge treated water to the City of Fairmont sewer system.
j) Implement post-removal site controls to preserve the integrity of the response action.
C. Contribution to Remedial Performance

The Big John Salvage Site is an NPL Site. The proposed removal action is consistent with
accepted removal practices and is expected to abate the threats that meet NCP removal criteria.
Further, the proposed removal action is consistent with the long term remedial actions at this
Site. - : : '

D. Compliance with Applicable or Relevant and Appropriate Requirements
(“ARARs”) :

Pursuant to 40 CFR 300.415(j), the proposed removal action set forth in this memorandum will
comply with all federal and state applicable or relevant and appropriate environmental and health
requirements, to the extent practicable considering the exigencies of the situation. A list of
federal and state ARARs identified for the proposed removal action included as Table 2-1 in
Attachment 1. :

E. Project Schedule

. EPA expects planning work for the removal of BSD/SSD from the river will be completed over
the winter of 2010/2011. Field work for the river is expected to require 2-4 months and will be
scheduled during a period of anticipated lower flows in the Monongahela River. Work will be
coordinated with the West Virginia Department of Environmental Protection, U.S. Fish &
Wildlife Service and the U.S. Army Corps of Engineers. EPA expects planning and construction
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of the RCRA Subtitle D type cap and the enhanced groundwéter containment system will réquire
18-24 months to complete if implemented concurrently. Post-removal site controls will follow.

F. Public Participation

Pursuant to the NCP, 40 C.F.R. § 300.415, a public comment period on the EE/CA and
Administrative Record concluded on November 2, 2009. A thirty (30)-day public comment
period on the EE/CA, for the non-time critical action proposed in this Action Memorandum
included an advertisement placed in the Times West Virginian on October 4, 2009. The -
Administrative Record for this non-time critical removal action has been established pursuant to

40 C.F.R. § 300.415.

EPA received written comments from representatives of Vertellus, CBS Corporation and
ExxonMobil. Each of these corporations has been notified by EPA of potential liability at the
Big John Salvage and/or Sharon Steel/Fairmont Coke Works Superfund Sites. Points raised in
the written or verbal comments during the public comment period are summarized and EPA’s
response to these comments can be found'in the Responsiveness Summary (see Attachment 2).

G. ° Estimated Costs

The total cost estimate is $21,953,000. This cost estimate was prepared in accordance with
OSWER Directive 9360.0-42, “Amendment to the Action Memorandum Guidance and Removal
Cost Management System to Address Calculation of Removal Action Project Ceilings.”

Extramural Costs:

Regional Removal Allowance Costs:
Total Cleanup Contractor Costs : - $17,794,000
(This costs includes estimates for contractors, '
including a 25% contingency and 15% for design, )
project and construction management, and operation and monitoring.)

Other Extramural Costs not Funded from the Regional Allowance:

Total START (oversight) ' $500.000

Subtotal . $18,294,000

Extramural Costs Contingency: .
" (20% of Subtotal, Extramural Costs; round to nearest :

thousand) $ 3.659,000

TOTAL, REMOVAL ACTION PROJECT CEILING $21,953,000
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VIII. EXPECTED CHANGE IN THE SITUATION SHOULD ACTION BE DELAYED
OR NOT TAKEN

If no action is taken or the action is delayed, the release or threat of potential release of hazardous
substances from black semi-solid deposits and visibly contaminated sediment deposits in the
vicinity of the hotspot will continue. The release or threat of release of hazardous substances
from the upland area contaminated soil, sediment and groundwater will also continue. The
potential threat to human health and the environment from an uncontrolled release of hazardous
substances from the soil, groundwater, submerged wastes and contaminated sediments will
remain.

IX. OUTSTANDING POLICY ISSUES

There are no outstanding policy i issues pertammg to the removal action proposed herein for the
Big John Salvage Site.

X. ENFORCEMENT

The Potentially Responsible Party Search Section has conducted an investigation to determine
who the viable PRPs are. See attached confidential enforcement addendum (Attachment 4) for
further information and enforcement strategy. '
EPA’s estimated costs for this removal action are calculated as follows:

Direct Costs® + Indirect Costs = _Estimated EPA Costs for a Removal Action, where:

Direct Costs = Direct Extramural + Direct Intramural
Indirect Costs = Région-specific Indirect Cost Rate x (Direct Costs)

Direct Extramural = $21,953,000
Direct Intramural = 100,000

3Direct Costs include direct extramural costs and direct intramural costs. Indirect Costs
are calculated based on an estimated indirect cost rate expressed as a percentage of site-specific
direct costs, consistent with the full cost accounting methodology effective October 2, 2000.
These estimates do not include pre-judgment interest, do not take into account other enforcement
costs, including Department of Justice costs, and may be adjusted during the course of a removal
action. The estimates are for illustrative purposes only and their use is not intended to create any
rights for responsible parties. Neither the lack of a total cost estimate nor deviation of actual
total costs from this estimate will affect the United States’ right to cost recovery.
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Region-specific Rate = 57.23%
Therefore:
($21,953,000 + $100,000) + (57.23% * $22,053,00Q) = $34,674,000

The total EPA costs for this removal action based on full-cost accountmg practlces that will be
‘eligible for cost recovery are estimated to be $34,674,000.

XI. RECOMMENDATIONS

This Action Memorandum represents the recommended Removal Action for the Monongahela
River and upland area at the Big John Salvage Site, located in Fairmont, Marion County, West
Virginia, developed in accordance with CERCLA, as amended and not inconsistent with the
NCP. This decision is based on the Administrative Record for the Site.

Pursuant to Section 113(k) of CERCLA and EPA Delegation No. 14-22, I hereby establish the
documents listed in the attached Index (Attachment 3).as the Administrative Record supportmg
the issuance of this Action Memorandum.

Conditions at the Blg John Salvage Site meet the NCP Section 300.415(b) criteria and the
CERCLA Section 104(c) consistency exemption from the $2 million and 12-month limitation ‘for
a non-time critical removal action and I recommend your approval of the proposed non-time
critical removal action described above. :

Action by the Approving Official: .

. T'have rev1ewed the above-stated facts and based upon those facts and the information complled :
in the-documents described above, I hereby determine that the release or threatened release of
hazardous substances presents or may present an imminent and substantial endangerment to the
public health or welfare or to the environment. I concur with the recommended Removal Action -
as outlined in this Action Memorandum.

APPROVED:%’ ~ DATE: Z/50 S0
" “Rondld J. Borsellino, Director
ardous Site Cleanup Division

EPA Region 3

Attachment 1: Engineering Evaluation/Cost Analysis
Attachment 2: Responsiveness Summary
Attachment 3: Index to the Administrative Record
Attachment 4: Confidential Enforcement Addendum
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. Figure 8
Waste Management Areas
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TABLE 1

RéMOVAL PERFORMANCE STANDARDS .. -
BIG JOHN SALVAGE/HOULT ROAD SITE

e
SOIL (mgikg) | .
Arsenic 20 Protection of industrial Uses
Total benzo(a)pyrene (BAP) equivalents 4.6 Protection of Industrial Uses
Total PAHs 26 Protection of Ecological Receptors
[Naphthatene 10 Proteciton of Industrlal Uges/Soli to Groundwater
Copper 35 Protection of Ecological Receptors
|mercury 1 Protection of Ecological Receptors
Zine 95 - _Protection of Ecological Receptors
Benzene 0.03 Soll to Groundwater
1,2-Dibromo-3-chioropropane 0.02 Soil to Groundwater
2-Methyinaphthatene : 1 Soll to Groundwater’
SEDIMENT - ON-SITE (mg/kg ) )

Total BAP equivalents 0.4 Protection of Recroationai Uses
Total PAHs 26 Protection of Ecologlcal Recaptors-
Lead 130 Protection of Ecologlcal Receptors
Mercury 1 Protection of Ecologlcal Receptors
Cadmium - 1 Protection of Ecologicat Receptors
SURFACE WATER - ON-SITE (ug/L)
|Benzo(a)anthracene 0.2/GOAL - 0.02 (1) Protection of Recreational Uses
[Benzotaipyrene 0.03/GOAL - 0.02 (1) Protection of Recroational Uses
lBenzo(b)ﬂuoramhene 0.5/GOAL -0.02 (1) - Protection of Recreational Uses
Dibenzo(a,h)anthracene 0.02 Protection of Recreational Uses
Indeno(1,2,3-cd)pyrene 0.06/GOAL - 0.02 (1) Protection of Recreational iUses '
Fluoranthene 370 : Protection of Ecologlcal Roceptors
Naphthalene 11 Protection of Ecological Receptors
[Pyrene 0.06 Protoection of Ecological Receptors
Benzene - 51 ~_Protection of Ecological Receptors
Aluminum - 750 Protection of Ecologlcal Receptors
|Barium 40 Protaction of Ecologlcal Receptors
Cyanide 5 Protection of Ecological Receptors
Cadmium 0.8-1.1 Protection of Ecological Receptors
tron 1500 Protection of Ecologlcal Receptors
Jeead "45-84 Protection of Ecoiog_lcal Receptors
Mercury 24 Protection of Ecological Receptors
Manganese 1000 Protection of Ecologlcal Receptors
1of2
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TABLE 1

REMOVAL PERFORMANCE STANDARDS
BIG JOHN SALVAGE/HOULT ROAD SITE

BASIS FOR REMOVAL PERFDRMA‘JCE

Page 199 of 621

P REMOVAL PERFORMANCE
I
CHEMICAL OF CONCERN STANDARDS STANDARD SELECTION

GROUNDWATER (ug/L)*

1,2-Dibromo-3-chloropropane 0.2(3) Protection of Future Residential Uses

2-Methyinaphthalene .27 Protection of Future Residential Uses

Benzo(a)anthracene 0.2/GOAL - 0.005 (2) Protection of Future Residentlal Uses
‘|Benzo(b)fiuoranthene 0.3/GOAL - 0.003 (2) . Protection of Future Residential Uses

Benzo(k)fluoranthene- 0.5/GOAL -0.03(2) . Protsction of Future Residential Uses
|Benzo(a)pyrene (and total BAP equivalents) 0.2(3)- Protection of Future Resideritial Uses

[Napnthatene 62 Protection of Future Residential Uses

|Benzene 5 Protection of Future Residential Uses
Arsenic 10 (3) Protection of Future Residential Uses
iron 2300 Protection of Future Residential Uses
Manganese 270 Protection of Future Residential Uses
Thalllum 2(3) Protection of Future Residentiai Uses
Cyanide 200 Protaction of Future Residential Uses
Vanadium coo 12 Protection of Future Resldential Uses.
MONONGAHELA RIVER SEDIMENT (mg/kg)

{8Black Semi-Solid Deposit {BSD) COMPLETE REMOVAL Risk reduction - Human HBGWEHV'I‘DI‘IMOM
Visually Stained Sediments REMOVAL(4) Risk reduction - Human Health/Environment
(1) First value presented.is typical detection limit E

" available from routine analytical methods.

Second value is ultimate goal based on meeting
West Virginia AWQC standards for protection of
ecological receptors.
(2) First value presented is typical detection fimit
available from routine analytical methods.
Second value is ultimate goal based on meeting
human health risk goals (cancer risk = 1E-05, or

HI=10) .

(3) Value presented is the maximum contaminant
ievel (MCL).
(4) Complete removal or isolate post-excavation
residual with earthen materiai
* The groundwater performance standards apply
to the “area of attainment.”
20f2
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