
IN THE MATTER OF 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR . 

DUKE ENERGY INDIANA , INC., )DOCKET 
) 

NOS. CERCLA-05-2008-0009 
EPCRA-05-2008-0017 
MM-05-2008-0004 ) 

) 

RESPONDENT ) 

PREHEARING ORDER 

As you previous l y have been notified , I have been designated 
by the February 4 , 2009 , Order of the Chie f Adminj_strative Law 
J udge to preside in t h e above captioned mat ter . This proceeding 
arises under the autho rities of Section 109(b) of the Comprehensjve 
Environmental Response , Compensation , a~d Liability Act , as 
amended , 42 U. S . C . § 9609(b). , and Sections 325{b) (2) , (c) (1) , and 
(c) {2) of the Emergency Planning and Community Right-to-Know Act of 
2.986 , 42 U. S . C . §§ 11045{b) {2) , (c) {1) , and (c) {2) . This 
proceeding is governed by the Consolidated Rules of Practice 
Governing the Administrative Ass essment of Ci~il Penalties an d the 
Revocation/Termina tion or Suspension of Permits (the " Rules of 
Practice " ) , 40 C . F.R . §§ 22 . 1 -. 32 . The parties are advised to 
familiarize themselves wi th 'both the applicable statute(s) and the· 
Kules of Practice . 

United States Environmental Protect ion Age n c y ( " EPA " ) policy , 
fou nd i n the Rules of Practice at Section 22 . 1 8(b) , 40 C . f . R . § 

22 . 18(b) , e ncourages settlemen t of a proceeding wi thout the 
necessity of a formal hearing . The bene fit:s of a negotiated 
sett lement may far out\ve i gh the uncertainty , t:ime , and e xpense 
associated with a litigated proceeding . 

In the even t that the parties fail to reach a settlement and 
a hearing is warranted , the parties shall.strict l y comply wi t h the 
Yeq ui rements of th is o rder and prepare for a hea ring . The parties 
are adv~sed that extensions ·of time will not be granted absent a· 
showing of good cause . The pursuit of settlement negotiations or 
an averment that a settlement in principle has been reached will 
not cons ti tute good cause fo r fai l ure to comply with th e prehearlng 
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requirements or. to meet t h e schedu l e set forth in this Prehearing 
Order . Of course , the part i es are e n couraged· to· ir.itiate or 
cont:inue to engage in sett l e ment discussions during and aft:er 
preparation of their prehearing e xchange . 

The following requiremen t s of t h is Order concerning prehearing 
exchange informat i on are a u t ho r ized b y Sec tion 22 . 19(a) of the 
Rules of Practice , 40 C . F . R . § 22 . 1 9( a ) . As such , it: is directed 
that the followi n g prehea ring exc hange t a kes place : 

1 . Each party shall submit : 

(a) the names of any expert or other witnesses it 
i ntends to c a l l a t th e hearing , together. with a 
b r ief narrat ive summary o f each witness ' expected 
testimony , o r a statement t hat no witnesses will be 
called ; and 

(b) copies of all docume n ts and exhibits which each 
party intends to introduce into evidence at the 
hearing . The e x h ibits should include a curriculum 
vitae or r esume fo r e a ch proposed expert witness . 
If photograph s are submi tted , the photographs must 
be actual u nre t ouched photographs : The documents 
and exhibits sha l l be identified as " Complainant ' s " 
or " Respondent ' s " e xhibit , as appropriate , and 
numbered wit h Arabic numera l s (g_,__g_,_ , " Complainant ' s 
Exhibit 1 " ) ; a n d 

(c) a statement e xpressi n g its view as to the place for 
t h e heari n g and the estimated amount of time needed 
to present i t s direct case . 

See Sections 22 . 19(a) , (b) , (d) of the Rules o f Practice , 40 C . F . R . 
§§ 22 . 19 (a) , (b) , (d) ; see a l s o Section 22 . 21 (d) of the Rules of 
Practice , 40 C . F . R . § 22 . 2 1 (d ) . 

2 . Complainant s hall s u bmit a statement explaining in detail 
how the proposed p e nalty was determined , including a 
descri p tion of how the spec ific provisions of any Agency 
penalty or e nforceme nt pol i cies and/or guidelines were 
applied in calcu l at ing t h e p enalty . · 

3 . Responde n t shall submi t a statement explaini n g why the 
proposed pe nalt y sho~ld be reduced or eliminated . If 
Responden t intend s to take t h e position that it is unable 
to pay the proposed penalty or that: payment will have an 
adverse effect on its ab il ity to continue to do business , 



3 

Respondent shall furnish supporting documenr.ation such as 
certified copies of financial statements or tax returns . 

4 . Complainant sha ll submit a statement regarding whether 
the Paperwork Reduction Act of 198 0 ( " i?RA " ) , 4 4 U. S . C. §§ 

3501 et seq ., applies to this proceeding, whether there 
is a current Office of Management and Budget control 
number involved herein and whether the provisions of 
Section 3512 of the PRA are a ppl icable in this case . 

See Section 22 . 19(a) (3) of th'e ·Rules of Practice , 40 c . r . R. § 
22 . 19(a)(3) . 

The prehearing e xchang~ delineated above shall be filed in 
seriatim manne r , according to the following schedule : 

April 6 , 2009- Complainant ' s Initial Prehear i ng 
Exc hange 

May 6 , 2009 - Respondent ' s Prehearing Exchange , 
including any direct and/or rebuttal 
evidence 

May 20 , 2009 - Complai nan t ' s Rebut tal Prehearing 
Exchange(if necessary) 

In its Answer to t he Complain t , Responden t exercised its right 
to request a hearing pursuant t o Section 554 of the Administrative 
!?rocedure Act ( "APA") , 5 U. S . C. § 55 4 . I f the pa rties cann o:. 
settle with a Consent Agreement and Final Order , a hearing will be 
held in accordance with Section 556 of the APA , 5 U. S . C. § 556 . 
Sect ion 556 (d) of the APA pro vides that a party is entitled to 
present its cas e or defense by oral or documentary evidence , . to 
submi~ rebuttal evidence , and t o conduct such cross - examination as 
may ·be required for a full and true disclosure of the facts . Thus , 
Res pondent ha s the right to defend itself against Complainan t ' s 
charges by way of direct e vidence , rebutta l evidence , or through 
cress - examination of Complainant ' s wi tnesses . Respondent is 
entir.led to elect an y or all three means to pursue its defense . If 
Respondent elects only to conduct cross-examination of 
Complainant ' s witnesses and to fo rgo the presentation of direct 
and/or rebuttal evid.ence , Respondent shall serve a statement to 
tha t e.:fect on o r before the date for filing its prehearing 
exchange . Each part y is hereby reminded that fail ure to comply 
with the prehearing e xchange requirement s set fo r th herein , 
i·ncluding a Respondent ' s statement of election only to conduc~ 

cross - e xamination of the Complainant ' s witnesses , can result i n r.he 
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en:.ry of a default judgment against the defaulting parLy . See 
Section 22 . 17 of the Rules of Practice , 40 C . F . R . § 22 . 17 . 

The or ig ina .l and one copy o f all pleadings , s ta cements and 
documents (with a ny attachments ) required or permitted to be filed 
in this Order (including a ra tified Consent: Agreement and final 
Order) shall be filed with the Regional Hearing Clerk , and copies 
(with any attachments) shall b e sent to the undersigned and all 
other parties . The parties are advised tha t E-mail corresponde~ce 
with the Administrative Law Judge is not authorized . See Section 
22 . 5(a) of the Rul es of Practice , 40 C . F . R. § 22 . ~(a) . The 
prehearing ex6hange information required by this Order to be sent 
to the Presiding Judge , as we l l as any other further pleadings, 
shall oe addressed as follows : 

Judge Barbara A. Gunning 
Of f ice of Administrative Law Judges 
U. S . Environmental Protection Agency 
Mail Code 1900L 
1200 Pen nsylvan ia Ave ., NW 
Wa~hington , DC 20 4 60-2001 
Telephon e : 202 - 564 - 6281 

~ated : February 9 , 2009 
liJash ington , DC 

~b_ 
Barbara A , Gunning 
Administrative Law Judge 
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CERTIFICATE OF SERVICE 

I certi fy that the fo regoing Prchcaring Order, .dated February 9, 2009, was sent this day 
in the following manner to the addressees listed below. 

Original and One Copy by Pouch Mail to: 

Tywanna Greene 
Acting Regional Hearing Clerk 
U.S. EPA I Region V I E-13J 
77 West Jackson Boulevard 
Chicago, IL 60604-3590 

One Copy by Pouch Mail to: 

Timothy J. Thudow, Esq. 
Associate Regional Counsel 
U. S. EP/\ I Region V I C-141 
77 West Jackson Boulevard 
Chicago, IL 60604-3590 

One Copy by Regular Mail to: 

E. Ryan Murray, Esq. 
Larry J. Kane, Esq. 
Bingham McHale, LLP 
2700 Market Tower 
l 0 West Market Street 
Indianapol is, IN 46204-4900 

Dated: February 9, 2009 
Washington, D.C. 

/)/); . _,1 --
/~11-;-----

Mary Angeles 
Legal Staff Assistant 


