UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 6
DALLAS, TEXAS

IN THE MATTER OF:

THOMAS PETROLEUM, LLC

PILOT THOMAS LOGISTICS, LLC DOCKET NO. EPCRA-06-2019-0501

RESPONDENT
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COMPLAINANT’S INITIAL PREHEARING EXCHANGE
Comes now the United States Environmental Protection Agency (EPA or Complainant) in
response to the Prehearing Order issued in this matter, respectfully submits its Initial Prehearing
Exchange, stating as follows:
1.A.  Witnesses Intended to be Called at Hearing

David Riley: Mr. Riley will testify as a fact witness and as an expert witness. Mr. Riley’s
resume is attached as Attachment B.

Mr. Riley’s responsibilities on the EPA Region 6 EPCRA Section 313 Enforcement Team
are to conduct investigations of facilities subject to EPA statutes and regulations; analyze
technical information obtained from EPA inspections, EPA technical manuals and reports, and
from other sources; evaluate the compliance status of facilities; prepare or assist in the-
preparation of inspection reports, administrative orders and agreements, penalty calculations and
other agency documents. Mr. Riley has worked as an inspector and enforcement officer in the

EPCRA § 313 program since 2008.
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Mr. Riley has had primary responsibility for the investigation of Respondent for EPFCRA
Section 313 compliance since his assignment to the case in 2015. Mr. Riley will authenticate
evidence, testify to the facts supporting the allegations in the Administrative Complaint and the
calculation of the proposed penalty, and discuss the applicability of the EPCRA § 313
Enforcement Response Policy to this matter. Mr. Riley will also testify regarding documents he
received from Larry Stranne prior to Mr. Stranne’s retirement in 2015.

Dr. Morton Wakeland: Dr. Wakeland is a Federal Enforcement Officer for the Toxics
Enforcement Section in the Enforcement & Compliance Assurance Branch for EPA Region 6. He
has overseen the enforcement and compliance of EPCRA § 313 reporting for the region for the past
25 years. Dr. Wakeland will testify as a fact witness and an expert witness. Dr. Wakeland’s resume
is attached as Attachment C.

Dr. Wakeland was involved in redevelopment of the EPCRA section 313 Enforcement
Response Policy. Dr. Wakeland helped develop the self-Disclosure Program for EPCRA section
313 which developed later into the electronic eDisclosure Program, and he developed programs
using Excel’s VBA programming language to evaluate a facility’s reporting history over the
previous consecutive 5 years.

Dr. Wakeland will testify to his experience in Region 6’s EPA Region 6 EPCRA 313
Enforcement and TRI Program and his role in the investigation of the Thomas Petroleum
facilities in Region 6. Dr. Wakeland will discuss the applicability of the EPCRA § 313
regulations and ERP to the facts in this case.

Juan Parra: Mr. Parra is a technical expert for the TRI-MEweb application at EPA
Headquarters. He will testify as an expert. He has worked at EPA since 1999 in the Office of Solid

Waste and in the Office of Mission Support-Office of Environmental Information. In his role in
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OMS, Mr. Parra worked in the development and implementation of the TRI-Made Easy web
application (TRI-MEweb) that collects EPCRA Section 313 data from 22,000 industrial facilities
on an annual basis.

He will testify about the TRI-MEweb application and his work experience in EPA’s Office
of Environmental Information. His duties include serving as a technical expert for complex issues
regarding electronic reporting and researching any issues regarding transactions that are completed
by facilities to meet their EPCRA Section 313 reporting requirements.

Mr. Parra’s resume is attached as Attachment D.

B. Exhibits Intended to be Produced at Hearing

Copies of documents and exhibits that Complainant intends to introduce into evidence

at the hearing are submitted electronically using the OALJ E-Filing System. Documents

with business confidentiality claims have been submitted pursuant to 40 CFR 22.5( d)(2).

CX1 Email to Thomas re: TRI Facility Locational Information (9/4/14)

CX?2 Emails re: Thomas Petroleum -- Tyler Warehouse (09/9/14—9/11/14)

CX3 Emails re: Thomas Petroleum — Tyler Warehouse (9/11/14-9/15/14)

CX4 Inspection Notice and Checklist (9/18/14)

CX5 Thomas Letter re: Tyler Facility with TRI Data Attachments (10/3/14)

CX6 EPA Inspection Report—Tyler Facility with Attachments (12/29/14)

CX7 Letter to Thomas re: Records Review with Attachments (09/18/14)

CX8 Thomas Letter re: Region 6 Facilities with TRI Data Attachments. Stranne
handwritten notes. (09/29/14)

CX9 Thomas Letter re: Region 6 Facilities with TRI Data Attachments. Stranne
handwritten notes. (10/24/14)

CX10 Thomas Letter re: Region 6 Facilities with TRI Data Attachments. Stranne
handwritten notes. (10/24/14)

CX11 Thomas Letter re: La Grange and Victoria Facilities with TRI Data
Attachment. Stranne handwritten note. (10/27/14)

CX12 Thomas Letter re: Region 6 Facilities with TRI Data Attachments. Stranne
handwritten notes. (10/28/14)

CX 13 Thomas Letter re: San Benito Facility with TRI Data Attachments.
Stranne handwritten notes. (10/29/14)

CX 14 Letter to Thomas re: Naphthalene with Attachments (01/02/15)
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CX15 Thomas Letter re: Naphthalene with Attachments (01/16/15)

CX 16 Letter to Thomas re: Diethanolamine with Attachments (01/02/15)

CX 17 Thomas Letter re: Diethanolamine with Revised 2012 and 2013 TRI Data
for the Victoria Facility. Stranne handwritten note. Attachments (02/09/15)

CX 18 EPA Desk Audit Report with TRI Data Attachments (05/06/15)

CX 19 Thomas Petroleum LLC Arkansas TRI Report, 2012

CX 20 Thomas Petroleum LLC Arkansas TRI Report, 2013

CX21 Thomas Petroleum LLC Lafayette TRI Report, 2012

CX 22 Thomas Petroleum LLC Lafayette TRI Report, 2013

CX23 Thomas Petroleum LLC Hobbs TRI Report, 2012

CX 24 Thomas Petroleum LLC Hobbs TRI Report, 2013

CX 25 Thomas Petroleum LLC Beaumont TRI Report, 2012

CX 26 Thomas Petroleum LLC Beaumont TRI Report, 2013

CX 27 Thomas Petroleum LLC Bridgeport TRI Report, 2012

CX 28 Thomas Petroleum LLC Bridgeport TRI Report, 2013

CX 29 Thomas Petroleum LLC Corpus/Robstown TRI Report, 2012

CX 30 Thomas Petroleum LLC Corpus/Robstown TRI Report, 2013

CX 31 Thomas Petroleum LLC LaGrange TRI Report, 2012

CX 32 Thomas Petroleum LLC LaGrange TRI Report, 2013

CX33 Thomas Petroleum LLC Laredo TRI Report, 2012

CX 34 Thomas Petroleum LLC Laredo TRI Report, 2013

CX 35 Thomas Petroleum LLC Odessa TRI Report, 2012

CX 36 Thomas Petroleum LLC Odessa TRI Report, 2013

CX 37 Thomas Petroleum LLC San Benito TRI Report, 2012

CX 38 Thomas Petroleum LLC San Benito TRI Report, 2013

CX 39 Thomas Petroleum LLC Tyler TRI Report, 2012

CX 40 Thomas Petroleum LLC Tyler TRI Report, 2013

CX41 Thomas Petroleum LLC Victoria TRI Report, 2012

CX 42 Thomas Petroleum LLC Victoria TRI Report, 2013

CX 43 40 CFR 372-65 Chemicals and Chemical Categories
to Which This Part Applies.

CX 44 Postmark Date Definition TRI

CX 45 Thomas Letter to D Riley with Sales and FTE Chart (12/01/15)

CX 46 EPCRA 313 ERP (2017)

CX 47 40 CFR Part 372, Alternate Threshold, 47 Federal Register, Volume 59
Issue 229 (Wednesday, November 30, 1994)

CX 48 Thomas Letter to D Riley (01/14/16)

CX 49 Thomas Letter to J Murdock (12/16/16)

CX50 Electronic Reporting of Toxics Release Data, 78 Fed. Reg. 52860- 52868
(August 27, 2013)

CX51 Delegation R6-22-3-B. EPCRA Enforcement Representation in Hearing
and Negotiations (12/14/15)

CX 52 Delegation R6-22-3-A. EPCRA Administrative Enforcement Actions
(12/14/15)
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C. APPROPRIATE PLACE OF HEARING; ESTIMATE OF TIME NEEDED
TO PRESENT DIRECT CASE; TRANSLATION SERVICES

As stated in Complainant’s Preliminary Statement, Complainant prefers the hearing in this
case take place in Dallas, Texas, specifically in the EPA Region 6 hearing room located at 1250
Elm Street, Dallas, Texas.
Subject to cross-examination and stipulations, Complainant estimates it will need two days
to present its case.
Complainant does not need a translator.
2.A. Documentation of Service
Attachment A to this Initial Prehearing Exchange shows service was completed in accordance

with 40 C.F.R. § 22.5(b)(1).

B. Clarification of Respondents

After receipt of additional information from Thomas, Complainant is not pursuing this
matter against Pilot Thomas Logistics, LLC, and plans to file a motion to amend the complaint
accordingly.
C. Narrative Statement Explaining Factual/Legal Bases for Allegations Denied or

Otherwise Not Admitted in Answer

In accordance with the Presiding Officer's instructions and 40 C.F.R. § 22.19, Complainant
sets forth in this section a brief narrative statement of the factual and legal bases for the allegations
that Respondents denied or otherwise did not admit in their Answer.

Complainant refers to exhibits by their CX number in the chart above, and to Respondent’s

May 20, 2019 Answer to Complaint, Affirmative Defenses and Request for Hearing (“Answer”)
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and the Parties’ February 13, 2020 Joint Stipulations of Fact and Law (“Stipulations™), as well as
various legal authorities.
Paragraphs 1-7

Paragraphs 1-7 provide a general regulatory and statutory background to the complaint and
do not contain factual allegations or legal conclusions specific to the counts alleged in the
complaint.
Paragraph 9

Thomas admits that it has at one time or another owned or operated the identified facilities
(Answer).

The Parties stipulate that Thomas owned or operated the facilities during 2012 and 2013
(Stipulations).

The Parties stipulate that Thomas submitted TRI reports in 2014 for all the facilities listed
in Paragraph 9 (Stipulations).
Paragraph 10

Based on receipt of additional information from Thomas, Complainant believes this
paragraph is not a necessary allegation and Complainant plans to amend the complaint

accordingly.

Paragraph 14

Thomas admits that each facility had ten or more full-time employees at some point in
2012 and 2013 (Answer).

The Parties stipulate that each of the Facilities had ten (10) or more “full-time employees”,

as defined by 40 CFR 372.3, for calendar years 2012 and 2013 (Stipulations, p. 20).
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Paragraph 15

Thomas admitted that for 2012 or 2013 Thomas listed NAICS code 424710 as applicable
to all the identified facilities. Additionally, in Paragraphs 15, 50, 79, 108, 158, 196, 228, 260, 298,
336, 377, and 406 Thomas admitted that it listed NAICS code 424710 as applicable to all
specified facility for the applicable years. (Answer)

NAICS code 424710 is listed in 40 C.F.R. 88§ 372.23(c) as an industry classification
subject to 40 CFR Part 372.

The Parties stipulate that NAICS code 424710 is covered under 40 C.F.R. Part 372, and 40
C.F.R. Part 372 applies to facilities with these codes (Stipulations, p. 20).
Paragraph 16

Thomas admitted in its answer that that each of the facilities manufactured, processed, or
otherwise used one or more of the listed chemicals.

In CX 19-42 TRI Reports, the TRI Reports submitted by Thomas Petroleum establish the
chemicals used by the respective facilities in the given years.

See Summary Narrative and Facility-Specific Responses below.
Paragraph 17

Each of the chemicals listed in this paragraph is a listed toxic chemical in 40 C.F.R. §
372.65. CX 43.
Paragraph 18

The TRI Reports and data submitted by Thomas establish Thomas’s knowledge of the type
and quantity of toxic chemicals manufactured, processed, or otherwise used at the facility. CX

19-42, TRI Reports, CX 6-13, CX 15, and CX 17.
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Paragraph 19

Larry Stranne’ s reports establish dates of the inspection and submission of the desk audit,
though those dates are not material to any of the violations pled in the Complaint. CX 18 EPA
Desk Audit Report (05/06/15) and CX 6 EPA Inspection Report—Tyler Facility with
Attachments (12/29/14)

VIOLATIONS

Amendments

Complainant is not pursuing Counts 11, 29, 57, 67, 77, 89, 101, and 123 and plans to file a
motion to amend the complaint accordingly. As such, those counts are not addressed below.
Summary Narrative

EPA’s Complaint alleges counts for failing to submit appropriate EPA reporting forms by
July 1 of the year following chemical use.

In its answer, Thomas did not admit that it failed to file an appropriate reporting form for
the specified chemical, reporting year, and facility for any of the counts alleged in the Complaint.

Thomas did admit for each count alleged in the Complaint that for each reporting year, the
facility "manufactured, processed, or otherwise used” the specified chemical in excess of the
applicable threshold (Answer).

Thomas also admitted for each count alleged in the Complaint that for each reporting year,
the facility had ten or more full-time employees (Answer; Stipulations).

Additionally, Thomas admitted for each count alleged in the Complaint that for each
reporting year, the NAICS Code 424710 was applicable to the facility, and that SIC Code 5171 and
NAICS code 424710 are covered under 40 C.F.R. Part 372, and 40 C.F.R. Part 372 applies to

facilities with these codes (Answer; Stipulations).
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Each count in the Complaint alleges Thomas failed to timely submit a completed appropriate
EPA reporting form for the specified chemical and facility by July 1 of the year following the
specified calendar year in violation of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

42 U.S.C. 8 11023(a) requires an owner or operator of a facility subject to the requirements
of EPCRA to complete a toxic chemical release form for each covered toxic chemical that was
manufactured, processed, or otherwise used in quantities exceeding the toxic chemical threshold
quantity during the preceding calendar year at such facility. Such form shall be submitted annually
on July 1.

40 CFR § 372.30 specifies that the appropriate form may be a Form R, Form A, or Form R
Schedule 1, as appropriate, and repeats the requirement that each report for activities involving
a toxic chemical that occurred during a calendar year at a covered facility must be submitted on or
before July 1 of the next year.

Under 42 U.S.C. § 11023(a) and 40 CFR 8 372.30, reports for chemical use in 2012 were
due July 1, 2013, and reports for chemical use in 2013 were due July 1, 2014.

The counts may be categorized into three groups, with specific responses based on the
facility below:

Group 1: Non-naphthalene Counts for 2012

For all counts alleging 2012 reporting year violations for any chemical besides naphthalene,
Thomas acknowledges that it submitted TRI reports for 2012 in October 2014 (Joint Stipulations)

Additionally, all TRI submittals related to counts alleging 2012 reporting year violations are
marked with an Original Postmark Date in or after October 2014 in the TRI database (CX 19-41

TRI Reports, specified in facility responses below).



In the Matter of Thomas Petroleum LLC Docket No. EPCRA 06-2019-0501

The Original Postmark Date provides the Postmark Date for the original submission of a
reporting form. This data element provides the Postmark Date for the original submission prior to a
revision. For reports without revisions, the Original Postmark Date is the same as the Postmark
Date, Received Date, and Certification Date (CX 44 TRI Postmark Date Definition)

In a September 18, 2014 letter to Thomas, EPA requested usage and release calculations for
each facility from 2009 to 2013 (CX 7 Stranne Inspection Notice). Thomas responded with a series
of letters:

In a September 29, 2014 letter, Thomas reported that filings may have been necessary for
2012 for the Beaumont, San Benito, and Broussard Facilities and that it was gathering data for those
facilities and for the Tyler Facility (CX 8 Thomas Letter re: Region 6 Facilities with 2013 TRI
Data Attachments).

In an October 3, 2014 letter, Thomas reported filing a TRI report for 2012 for the Tyler
Facility. (CX 5 Thomas Letter re: Tyler with TRI Data Attachments).

Thomas reported filing TRI reports for 2012 for the Bridgeport, Corpus Christi, and Hobbs
Facilities in an October 24, 2014 letter (CX 10 Thomas Letter re: Region 6 Facilities with 2012
TRI Data Attachments).

Thomas reported filing TRI reports for 2012 for the LaGrange and Victoria Facilities in an
October 27, 2014 letter (CX 11 Thomas Letter re: Region 6 Facilities with 2012 TRI Data
Attachments).

Thomas reported filing TRI reports for 2012 for the San Benito Facility in an October 29,
2014 letter (CX 13 Thomas Letter re: San Benito with TRI Data Attachments)

Thomas acknowledged that it had not yet filed TRI reports for 2012 for Beaumont,

Broussard, and Laredo in an October 24, 2014 (CX 9 Thomas Letter re: Region 6 Facilities with

10
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2012 TRI Data Attachments for Beaumont, Broussard, and Laredo Facilities), and reported filing
those reports in an October 28, 2014 letter (CX 12 Thomas Letter re: Region 6 Facilities with 2012
TRI Data Attachments)

Group 2: Non-Naphthalene Counts for 2013

Similarly, for all counts alleging 2013 reporting year violations for any chemical besides
naphthalene, Thomas acknowledges that it submitted TRI reports for 2013 between October 2014
and January 2015 (Stipulations). \

All TRI submittals related to counts alleging 2013 reporting year violations are marked with
an Original Postmark Date in or after October 2014 in the TRI database (CX 20-42, specified in
facility responses below).

Thomas timely reported for most chemicals for the 2013 reporting year except at the
Broussard, Beaumont, and San Benito facilities.

In a September 29, 2014 letter, Thomas reported that filings may have been necessary for
2013 for the Beaumont, San Benito, and Broussard Facilities and that it was gathering data for those
facilities and for the Tyler Facility (CX 8 Thomas Letter re: Region 6 Facilities with 2013 TRI
Data Attachments).

In its October 28, 2014 letter, Thomas reported filing TRI reports for 2013 for the Odessa

(Permian), Beaumont, and Broussard Facilities (CX 12).

In its October 29, 2014 letter, Thomas reported filing a TRI report for 2013 for the San
Benito Facility (CX 13).
Group 3: Naphthalene Counts for 2012

These counts are substantially identical to those in Groups 1, except the parties have not

stipulated that the TRI reports were submitted in or after October 2014.

11
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Again, all TRI submittals related to counts alleging 2012 reporting year violations are
marked with an Original Postmark Date in or after October 2014 in the TRI database (CX 19-41

TRI Reports, specified in facility responses below).

Facility-Specific Responses
Damascus Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
counts 1-10 at the Damascus Facility in quantities exceeding the toxic chemical threshold (Answer).

42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
quantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 1-5 and 7-9 on October 22, 2014 and Count 10 on January 28, 2015 (Stipulations).

Thomas originally submitted its TRI Report for 2012 (covering Counts 1-9) on October 22,
2014 (CX 19 Thomas Petroleum LLC Arkansas TRI Report, 2012).

Thomas originally submitted its TRI Report for 2013 diethanolamine use (Count 10) on
January 28, 2015 (CX 20 Thomas Petroleum LLC Arkansas TRI Report, 2013).

See Summary Narrative above.

By first filing the reports referenced in counts 1-10 in or after October 2014, Thomas failed

to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

12
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Broussard Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
counts 12-20 at the Broussard Facility in quantities exceeding the toxic chemical threshold
(Answer).

42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
guantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 12-20 on October 28, 2014 (Stipulations).

Thomas originally submitted its TRI Report for 2012 (covering chemicals named in Counts
12-20) on October 28, 2014 (CX 21 Thomas Petroleum LLC Lafayette TRI Report, 2012).

By first filing the reports referenced in Counts 12-20 in or after October 2014, Thomas failed
to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

Hobbs Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
Counts 21-28 at the Hobbs Facility in quantities exceeding the toxic chemical threshold for 2012
(Answer).

42 U.S.C. § 11023(a) and 40 CFR § 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
quantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in

Counts 12-24 and 26-28 on October 22, 2014 (Stipulations).

13
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Thomas originally submitted its TRI report for 2012 (covering Counts 12-28) on October
22,2014 (CX 23 Thomas Petroleum LLC Hobbs TRI Report, 2012).

By first filing the reports referenced in Counts 12-28 in or after October 2014, Thomas failed
to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 10.

Beaumont Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
Counts 30-45 at the Beaumont Facility in quantities exceeding the toxic chemical threshold for 2012
and 2013 (Answer).

42 U.S.C. § 11023(a) and 40 CFR § 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
quantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 30-33, 35-41, and 43-45 on October 27, 2014 (Stipulations).

Thomas originally submitted its TRI reports for 2012 and 2013 (covering Counts 30-45) on
October 27, 2014 (CX 25 and CX 26 Thomas Petroleum LLC Beaumont TRI Report).

By first filing the reports referenced in Counts 30-45 in or after October 2014, Thomas failed
to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 8, CX 9, and CX 12.

Bridgeport Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in

Counts 46-56 at the Beaumont Facility in quantities exceeding the toxic chemical threshold for 2012

and 2013 (Answer).

14
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42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
guantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 46-50 and 52-55 on October 22, 2014 and for Count 56 on January 28. 2015 (Stipulations).

Thomas originally submitted its TRI report for 2012 (covering Counts 46-55) on October
22, 2014 and for Count 56 on January 28. 2015 (CX 27 and CX 28 Thomas Petroleum LLC
Bridgeport TRI Report).

By first filing the reports referenced in Counts 46-56 in or after October 2014, Thomas failed
to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 10.

Robstown Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
Counts 58-66 at the Robstown Facility in quantities exceeding the toxic chemical threshold for 2012
(Answer).

42 U.S.C. § 11023(a) and 40 CFR § 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
quantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 58-61 and 63-66 on October 22, 2014 (Stipulations).

Thomas originally submitted its TRI report for 2012 (covering Counts 58-66) on October

22,2014 (CX 29 Thomas Petroleum LLC Corpus/Robstown TRI Report, 2012).

15
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By first filing the reports referenced in Counts 58-66 in or after October 2014, Thomas failed
to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 10.

LaGrange Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
Counts 68-76 at the LaGrange Facility in quantities exceeding the toxic chemical threshold for 2012
(Answer; also, Stipulations for Counts 68-71 and 73-66).

42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
quantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 68-71 and 73-66 on October 25, 2014 (Stipulations).

Thomas originally submitted its TRI report for 2012 (covering Counts 68-76) on October
25, 2014 (CX 31 Thomas Petroleum LLC LaGrange TRI Report, 2012).

By first filing the reports referenced in Counts 68-76 in or after October 2014, Thomas failed
to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 11.

Laredo Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in

Counts 78-88 at the Laredo Facility in quantities exceeding the toxic chemical threshold for 2012

(Answer; also, Stipulations, for Counts 78-82 and 84-88).

16
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42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
guantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 78-82 and 84-87 on October 28, 2014 and Count 88 on January 28, 2015 (Stipulations).

Thomas originally submitted its TRI report for 2012 (covering Counts 78-87) on October
28, 2014 and for 2013 use of diethanolamine (covering Count 88) on January 28, 2015 (CX 33 and
CX 34 Thomas Petroleum LLC Laredo TRI Report).

By first filing the reports referenced in Counts 78-88 in or after October 2014, Thomas failed
to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 9 and CX 12.

Odessa Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
Counts 90-100 at the Odessa Facility in quantities exceeding the toxic chemical threshold for 2012
and 2013 (Answer; also, Stipulations, for Counts 90-94 and 96-100).

42 U.S.C. § 11023(a) and 40 CFR § 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
quantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 90-94 and 96-99 on October 28, 2014 and Count 100 on January 28, 2015 (Stipulations).

Thomas originally submitted its TRI report for 2012 (covering Counts 90-99) on October
28, 2014 and for 2013 use of diethanolamine (covering Count 100) on January 28, 2015 (CX 35

and CX 36 Thomas Petroleum LLC Odessa TRI Report).

17
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By first filing the reports referenced in Counts 90-100 in or after October 2014, Thomas
failed to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 12.

San Benito Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
Counts 102-114 at the San Benito Facility in quantities exceeding the toxic chemical threshold for
2012 and 2013 (Answer; also, Stipulations, for Counts 102-104 and 106-114).

42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
quantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 102-104 and 106-114* on October 28, 2014 (Stipulations).

Thomas originally submitted its TRI reports for 2012 and 2013 (covering Counts 102-114)
on October 28, 2014 (CX 37 and CX 38 Thomas Petroleum LLC San Benito TRI Report).

By first filing the reports referenced in Counts 102-114 in or after October 2014, Thomas
failed to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 8 and CX 13.

! The Parties’ Joint Stipulations submitted to the court on February 13, 2020 states that the San
Benito 2013 Form A for 1,2,4-Trimethylbenzene was submitted on October 28, 2019. EPA is
treating this as a typographical error based on TRI data retrieved February 17, 2020. Please see CX
38 Thomas Petroleum LLC San Benito TRI Report, 2012

18
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Tyler Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in
Counts 114-122 at the Tyler Facility in quantities exceeding the toxic chemical threshold for
201and 2013 (Answer, Stipulations; for Counts 115-118 and 120-122).

42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
guantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 115-118 and 120-122 on October 3, 2014 (Stipulations).

Thomas originally submitted its TRI reports for 2012 and 2013(covering Counts 115-122)
on October 3, 2014 (CX 39 and CX 40 Thomas Petroleum LLC Tyler TRI Report).

Thomas acknowledged to EPA in 2014 that it had not filed TRI reports for 2012 for the Tyler
facility (CX 2 Emails re: Thomas Petroleum -- Tyler Warehouse (09/9/14—9/11/14); CX 3
Emails re: Thomas Petroleum — Tyler Warehouse (9/11/14-9/15/14); CX 5).

By first filing the reports referenced in Counts 102-114 in or after October 2014, Thomas
failed to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 8.

Victoria Facility

Thomas admits manufacturing, processing, or otherwise using the chemicals specified in

Counts 124-134 at the Victoria Facility in quantities exceeding the toxic chemical threshold for

2012 and 2013 (Answer; also, Stipulations, for Counts 124-128 and 130-134).
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42 U.S.C. 8 11023(a) and 40 CFR 8 372.30 required Thomas to submit a reporting form by
July 1 of the following year for every chemical manufactured, processed, or otherwise used in
guantities exceeding the toxic chemical threshold.

The Parties stipulate that Thomas submitted a reporting form for the chemicals named in
Counts 124-128 and 130-133 on October 25, 2014 and Count 134 on January 28, 2015
(Stipulations).

Thomas originally submitted its TRI reports for 2012 and 2013 (covering Counts 124-134)
on October 28, 2014 (CX 41 and 42 Thomas Petroleum LLC Victoria TRI Report).

By first filing the reports referenced in Counts 124-134 in or after October 2014, Thomas
failed to meet the requirements of 42 U.S.C. § 11023(a) and 40 CFR § 372.30.

See Summary Narrative above and CX 11.

Please see the brief narrative statement and supporting documentation in Section D, Factual
Information and Supporting Documentation Relevant to the Assessment of a Penalty, immediately
following, for a response to Thomas’s denial of the legal and factual assertions regarding the penalty
discussions in the Complaint.

D. Factual Information and Supporting Documentation Relevant to the Assessment of a
Penalty

Section 325(c) of EPCRA, 42 U.S.C. 8 11045(c), as adjusted by 40 C.F.R. Part 19,
authorizes EPA to assess a civil penalty for violations of any requirement of EPCRA Section 313,

42 U.S.C. §11023.
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At the time of each of the violations alleged in the Complaint, the maximum daily penalty
for each violation was $37,500.2

The Enforcement Response Policy for Section 313 of the Emergency Planning and
Community Right-to-Know Act and Section 6607 of the Pollution Prevention Act (“ERP”) is
included as CX 46 EPCRA 313 ERP with 2017 Amendments, and available at the link below.

https://www.epa.qov/sites/production/files/2017-03/documents/epcra313erpamendments2017.pdf

The ERP was updated in accordance with the 2016 Civil Monetary Penalty Inflation
Adjustment Rule, 81 FR 43091 (July 1, 2016), available at the link below.

https://www.govinfo.gov/content/pka/FR-2016-07-01/pdf/2016-15411.pdf

At the time the complaint was filed, the 2019 Civil Monetary Penalty Inflation Adjustment
Rule, 84 FR 2056 (February 6, 2019), available at the link below, was in effect.

https://www.govinfo.gov/content/pka/FR-2019-02-06/pdf/2019-00785.pdf

Consistent with EPA’s goals of assessing penalties reflecting the ERP and statutory factors,

the following information is relevant to the assessment of a penalty:
Information related to the extent, nature, and gravity of the violation:

All the violations alleged in the Complaint are for a failure to report. A failure to report is
the most serious violation of EPCRA 313. The ERP reflects this, as a failure to report for more
than a year from the due date is a Circumstance 1 violation, regardless of whether the report could
have been filed as a Form A annual certification (CX 2-42; CX 46, p.26). This approach is

consistent with the intent behind the creation of Form A annual certification:

2 When the Complaint in this case was filed, the single day maximum penalty for each violation was $57,317, but
that increase did not apply to violations occurring before November 2, 2015. (CX 46 ERP and 2016 and 2019 Civil
Monetary Penalty Inflation Adjustment Rules)
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EPA's determination on this issue in no way limits or affects its ability to bring

enforcement actions against a facility. If a facility wishes to take advantage of the

alternate threshold, then it must determine that its annual reportable amount did not

exceed 500 pounds of the chemical for that year, it must file a certification

statement, and it must keep appropriate records. Therefore, if the facility fails to

submit either a certification statement or a Form R, the facility is a non-reporter and

faces penalties up to $25,000 per day per violation

CX 47 Federal Register, Volume 59 Issue 229, p. 24

Under the ERP, those reports that are more than a year late (classified as Circumstance
Level 1) are considered more serious violations than those that are less than a year late (Classified
as Circumstance Level 4) (CX 2-42; CX 46).

The ERP bases the extent level of a violation on the quantity of the chemical manufactured,
processed or otherwise used by the facility, the size of the facility based on the number of employees
at the facility, and the gross sales of the violating facility’s total corporate entity (CX 2-42; CX 46;
CX 45 2015-12-01 Letter to D Riley with Sales and FTE Chart)

The ERP classifies violations into three quantifiable extent levels:

In the first category are violations related to facilities that manufactured, processed, or
otherwise used more than 10 times the legal threshold of the chemical, employed more than 50
employees, and where the total corporate entity had more than $10 million in annual sales. In the
penalty policy they are referred to as “Extent Level A” violations.

The second category is “Extent Level B” violations and includes those violations where the

facility either:

a) Processed, manufactured, or otherwise used more than 10 times the legal threshold of
the chemical but did not have both more than $10 million in annual sales for the total
corporate entity and 50 employees at the facility; or

b) Had more than $10 million in annual sales for the total corporate entity and 50

employees at the facility, but did not process, manufacture or otherwise use more than
10 times the legal threshold of the chemical.
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The third category is “Extent Level C” and includes those violations that do not rise to the
level of severity of Extent Level A or B violations. Functionally, this means those violations
where:

a) The facility did not exceed the chemical threshold by 10 times, and

b) Did not have both more than $10 million in annual sales for the total corporate entity or
more than 50 employees at the facility

Summary Classifications Table

Based on the standards and supporting documentation discussed above, Complainant believes
the table on the following page accurately reflects the apparent extent and circumstance level of the
violations based on the information now available in the supporting documentation and in the Joint
Stipulations.

Please note there are significant differences in extent level classifications between this table
and the tables in the Complaint based on information received from Thomas, and the ERP’s

requirement to base some of the extent level classifications on data at the time the complaint is filed.
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Extent Level A

Extent Level B

Extent Level C

Circumstance Level 1

Laredo: Counts 78, 80, 82,
83

Odessa: Counts 90-94, 98
Tyler: Count 117
Victoria: Counts 126, 127

Circumstance Level 4

Odessa:
Count 100 [211 days],

Circumstance Level 1

Damascus: Count 5
Broussard: Count 13
Bridgeport: Count 48
Hobbs: Counts 21, 23-
27

La Grange: Counts 69,
70

Laredo: Counts 79, 81,
84-87

Odessa: Counts 95-97,
99

Robstown: Count 59
Tyler: Counts 115, 116,
118-121

Victoria: Counts 124,
125, 128-133

Circumstance Level 4

Broussard:

Count 17 [119 days]
Laredo:

Count 88 [211 days]
Tyler:

Count 122 [94 days]
Victoria:

Count 134 [211 days]

Circumstance Level 1

Damascus: Counts 1-4, 6-9
Broussard: Counts 12, 14,
15

Beaumont: Counts 30-37
Bridgeport: Counts 46, 47,
49-55

Hobbs: Counts 22, 28

La Grange: Counts 68, 71-
76

Robstown: Counts 58, 60-
66

San Benito: Counts 102-108

Circumstance Level 4

Damascus: Counts

10 [211 days],

Broussard:

Counts 16, 18-20 [119 days]
Beaumont:

Counts 38-45 [118 days]
Bridgeport: Counts

56 [211 days]

San Benito: Counts
109-114 [119 days]
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The ERP also requires EPA to consider adjustments to the penalty based on the following
criteria:
Ability to Pay and Ability to Continue to Do Business

Respondent has not alleged in its Answer or by other means any inability to pay a potential
penalty or provided any financial documentation to Complainant on inability to pay. Similarly,
Respondent has not provided any financial documentation to Complainant that paying a potential

penalty may endanger its ability to continue to do business.

History of Prior Violations and the Degree of Culpability

Complainant is unaware of any prior violations as the term is defined in the ERP (*In order
to constitute a prior violation, the prior violation must have resulted in a final order.”) Respondent
did fail to file TRI notifications at these same facilities for the years before 2012 (CX 2-42).

EPA considers efforts to come into compliance once noncompliance with EPCRA 8 313 is
discovered. As stipulated, Thomas voluntarily filed TRI reports for its Damascus, Bridgeport,
Hobbs, La Grange, Laredo, Odessa, Robstown, Tyler and Victoria facilities for calendar year 2013
on June 29, 2014 (Stipulations). Respondent did not file reports for previous years until contacted
by EPA (CX 5, 6, 8-13 and applicable TRI Reports).

Complainant is unaware of any voluntary disclosures as the term is defined in the ERP.
Delisted Chemicals

Complainant is unaware of any delisted chemicals in this case.

Cooperation and Compliance

Complainant considers the cooperation given to EPA throughout the compliance

evaluation and enforcement process when formulating a penalty (CX 46). Thomas was not

initially well prepared when contacted about the Tyler Facility (CX 2 and 3) but was cooperative
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and responsive and provided records and answers to EPA’s questions leading up to the inspection
(CX 4,5 and 7-13). All the information requested by EPA inspector Larry Stranne for the
inspection was available during the inspection (CX 6).

As stipulated by the Parties, Thomas assisted EPA in its investigation and audit, and has
provided documentation to EPA.

Complainant also considers Thomas’s good-faith efforts to comply with EPCRA, and the
speed and completeness with which it comes into compliance (CX 46). As stipulated by the
Parties, after it was contacted by EPA, Thomas promptly filed TRI reports for prior years
(Stipulations). Prior to being contacted by EPA, Thomas did not file TRI reports for prior years
(CX5, 6, 8-13 and applicable TRI Reports).

Other Factors as Justice May Require

Complainant also considers other issues that might arise on a case-by-case basis which
should be considered when assessing penalties (CX 46). The ERP lists “factors which are relevant
to EPCRA 8313 violations include but are not limited to: new ownership tor history of prior
violations, "significant-minor" borderline violations, and lack of control over the violation.”

In such a situation, the ERP states that a reduction of up to 25% off the gravity-based
penalty may allowed and that “[u]se of this reduction is expected to be rare and the circumstances
justifying its use must be thoroughly documented in the case tile.”

Reservation

Along with a statement of the proposed penalty, Complainant will file a detailed
explanation of the factors considered and methodology utilized in calculating the amount of the
proposed penalty in its Rebuttal Hearing Exchange. As such, Complainant reserves the right to

modify any information contained in this section and to supplement with additional supporting
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documentation as appropriate. Complainant may modify its analysis under any of the preceding

factors based on information provided by Thomas in its Prehearing Exchange.

E. EPA Guidance Documents and/or Policies, Including any Updates or Revisions to
Such Guidance and/or Policies, and any Preambles to Regulations that Complainant
has Relied Upon With Regard to the Allegations Set Forth in the Complaint.

(@) 40 CFR Part 372, Alternate Threshold, 94 FR 29377, Volume 59 Issue 229 (November 30,
1994) (CX 47)

(b) Electronic Reporting of Toxics Release Data, 78 Fed. Reg. 52860- 52868 (August 27, 2013)
(CX 50)

(c) Toxic Chemical Release Inventory Reporting Forms and Instructions for Reporting Year

2012 https://ofmpub.epa.gov/apex/quideme ext/quideme ext/quideme/file/ry 2012 rfi.pdf

(d) Toxic Chemical Release Inventory Reporting Forms and Instructions for Reporting Year

2013 https://ofmpub.epa.gov/apex/quideme ext/quideme ext/quideme/file/ry 2013 rfi.pdf

(e) EPCRA Section 313 Questions and Answers Revised 1998

https://www.epa.gov/sites/production/files/documents/1998qa.pdf

(f) Toxics Release Inventory (TRI) Reporting for Facilities Located in Indian Country and
Clarification of Additional Opportunities Available to Tribal Governments Under the TRI
Program, 77 FR 23409-23419 (April 19, 2012)

https://www.govinfo.gov/content/pka/FR-2012-04-19/pdf/2012-9442.pdf

(g) Delegation R6-22-3-B. EPCRA Enforcement Representation in Hearing and Negotiations
(12/14/15) (CX 51)

(h) Delegation R6-22-3-A. EPCRA Administrative Enforcement Actions (12/14/15) (CX 52)
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RESERVATION OF RIGHTS

Complainant respectfully reserves the right to call all witnesses called by the Respondent;
to recall any of its witnesses in rebuttal; and to modify or supplement the names of witnesses énd
exhibits prior to the Adjudicatory Hearing in response to Respondent’s Prehearing Exchange, or

pursuant to 40 C.F.R. Part 22, and upon adequate notice to the Respondent and the Presiding

Officer.

DATED: February 18, 2020 Respectfully submitted,

U.S. ENVIRONMENTAL PROTECTION
AGENCY, REGION 6

ArN

J ameé/ Murdock
Officé of Regional Counsel
U/.S/EPA Region 6 | FOIA Branch
201 Elm Street, Suite 500
allas, Texas, 75270-2102 (ORC-DF)
(214) 665-7302
Email: murdock.james@EPA.gov
ATTORNEY FOR COMPLAINANT

Certificate of Service
Attachments A, B, C, and D
Complainant’s Exhibits
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CERTIFICATE OF SERVICE

I hereby certify that on the 18™ day of February 2020, the foregoing Initial Prehearing Exchange
and its accompanying attachments were sent this day by the following means:

Electronic Filing

Mary Angeles, Headquarters Hearing Clerk
U.S. Environmental Protection Agency
Office of Administrative Law Judges
Ronald Reagan Building, Room M1200
1300 Pennsylvania Ave., NW

Washington, DC 20004

Electronic Mail

Ragna Henrichs

Ashley P. Prieto

Porter Hedges LLP

1000 Main Street

Suite 3600

Houston, TX 77002

Email: rhenrichs@porterhedges.com
Email: aprieto@porterhedges.com
Attorneys for Respondents
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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s 2 REGION 6
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February 14, 2019
CERTIFIED MAIL — RETURN RECEIPT REQUESTED: 7015 | 1520 0003 3990 9392

Ragna Henrichs

Porter Hedges

1100 Main Street, 36™ Floor
Houston, Texas 77002

Re:  In the Matter of Thomas Petroleum LLC Docket No. EPCRA-06-2019-0501

Dear Ms. Henrichs:

Enclosed is a Complaint and Notice of Opportunity for Hearing (“Complaint™) issued to
Thomas Petroleum, LLC, for violations of Section 313 of the Emergency Planning and
Community Right-to-Know Act (‘EPCRA”), 42 U.S.C. § 11023, and related regulations.

You have the right to request a hearing regarding the violations alleged in the Complaint
as stated in Section V of the Complaint entitled “Notice of Opportunity to Request a Hearing.”

If you have any questions regarding this Complaint, please contact the attorney by phone
at (214) 665-7302 or by email at Murdock James@epa.gov.

Sincerely,

Cheryl T. Seager

Director
Compliance Assurance and
Enforcement Dixisd

U.S. Pos;e;l Service™
CERTIFIED MAIL® RECEIPT

Domestic Mail Only

mation,

For delivery infor visit our website at www.usps.com®.

| S "IN OO

Certified Mail Fee

Extra Services & Fees (check box, add fee as appropriate)
[ Return Receipt (hardcopy) $

[JReturn Receipt (lectronic) $ Postmark
[J Certified Mail Restricted Delivery  $ Here
] Adult Signature Required $
] Aduit Signature Restricted Delivery $

Postage
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: Lacne Henric
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[Siréetf and Apt: No., or PO Box No.” ™
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Attachment A
ALERT: USPS WILL BE TEMPORARILY SUSPENDING THE GUARANTEE ON PRIORITY MAIL...

USPS Tracking’

FAQs

Track Another Package +

Remove

Tracking Number: 70151520000339909392

Your item has been delivered to an agent at 1:33 pm on February 20, 2019 in HOUSTON, TX
77002.

Delivered

February 20, 2019 at 1:33 pm
Delivered, To Agent
HOUSTON, TX 77002

Yoeqpaa4

Tracking History

February 20, 2019, 1:33 pm
Delivered, To Agent

HOUSTON, TX 77002
Your item has been delivered to an agent at 1:33 pm on February 20, 2019 in HOUSTON, TX 77002.

February 19, 2019, 1:22 pm
Available for Pickup
HOUSTON, TX 77002

February 19, 2019, 1:16 pm
Arrived at Unit
HOUSTON, TX 77202

Page 2 of 3

https://tools.usps.com/go/TrackConfirmAction 2/13/2020
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Attachment A
February 16, 2019, 2:44 am
Departed USPS Regional Facility
NORTH HOUSTON TX DISTRIBUTION CENTER

February 15, 2019, 11:55 am
Arrived at USPS Regional Facility
NORTH HOUSTON TX DISTRIBUTION CENTER

February 14, 2019, 11:48 pm
Arrived at USPS Regional Facility
COPPELL TX DISTRIBUTION CENTER

Product Information

Postal Product: Features: §
Certified Mail™ s
o
Q
See Less

Can’t find what you’re looking for?

Go to our FAQs section to find answers to your tracking questions.

FAQs
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Attachment B

David Riley

EMPLOYMENT
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Inspector/Enforcement Officer (40 hrs./wk.), Multimedia Planning & Permitting Division, Enforcement &
Compliance Assurance Division - April 2008 through present

o Conduct inspections and develop enforcement cases pursuant to § 313 of the Emergency
Planning & Community Right-To-Know Act (EPCRA § 313)

o Review EPCRA § 313 voluntary disclosures submitted by industry under the Audit Policy.

o Provide EPCRA § 313 compliance assistance to industry.

. Conduct inspections and develop enforcement cases pursuant to the core sections of the Toxic

Substances Control Act (Core TSCA)

Indoor Air Coordinator (Detail, 40 hrs./wk.), Multimedia Planning & Permitting Division - April 2007 through
March 2008

. Work with States, local and community agencies, and organizations to implement indoor air
initiatives.

° Devise, promote, and implement indoor air strategies and activities.

. Assist industry and the public with indoor air pollution issues.

Human Health Risk Assessor (40 hrs./wk.), Compliance Assurance & Enforcement Division - October 2005
through March 2007

o Provide technical support for human health risk assessment.
o Review and comment on risk documents submitted by contractors and responsible parties.
o Communicate with State and Federal agencies to ensure transparency on risk-related decisions.

Human Health Risk Assessor (40 hrs./wk.), Superfund Division - February 1997 through September 2005

o Provide technical support for human health risk assessment.
o Review and comment on risk documents submitted by contractors and responsible parties.
J Communicate risk issues to the public.

ADDITIONAL EXPERIENCE

Pharmaceutical and food/beverage process validation, industrial microbiology, immunology research

Page 1 of 2
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EDUCATION
Fall 1992 - Fall 1994
TEXAS TECH UNIVERSITY

M.S., Microbiology - December, 1994

Fall 1988 - Spring 1992
TEXAS TECH UNIVERSITY
B.S., Microbiology - May, 1992 (Cum Laude)

Biological Sciences Honor Graduate
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MORTON E. WAKELAND, JR. (“Mort”)

EDUCATION:

Ph.D., University of Connecticut, 1979, Geology (emphasis in nearshore marine sedimentation)
M.A., University of North Texas, 2019, Professional & Technical Communication

M.S., Southern Methodist University, 1995, Environmental Science and Engineering

M.S., University of Wisconsin, 1973, Oceanography & Limnology (first M.S. awarded at Wisconsin
B.S., East Tennessee State University, 1970, Geology with minor in Mathematics

MILITARY SERVICE:

U.S. Army, Combat Infantry Sergeant, Vietnam, Awarded Bronze Star and Combat Infantryman's
Badge.

EXPERIENCE:

U.S. ENVIRONMENTAL PROTECTION AGENCY
Dallas, TX February 1993 to present

EPCRA 313 Enforcement & TRI Program Coordinator: GS 1301 13/10 September 28, 1997 to
Present) 40 hrs/wk; (GS 1301 12/10 (October 13, 1996 to September 28, 1997), 40 hrs/wk; GS
1301 13/6 (September 28, 1997 to September 26, 1999),40 hrs/wk; GS 1301 13/7 (September 26,
1999 to September 22, 2002), 40 hrs/wk; GS 1301 13/8 (September 22, 2002 to September 18,
2005), 40 hrs/wk; GS 1301 13/9 (September 18, 2005 to September 14, 2008), 40 hrs/wk; GS 1301
13/10 (September 14, 2008 to present), 40 hrs/wk:

* Coordinator and “quasi” Team Leader for the EPCRA § 313 enforcement and Toxic Release
Inventory (TRI) programs since 1996. Provided guidance and direction to subordinates for
inspection targeting, compliance evaluation, penalty assessment, negotiations, and settlement.

* Brought Region 6’s TRI Enforcement Program from obscurity to a leader among all other EPA
Regions. Only Region to successfully issue and settle a TRI case under the National Mineral
Initiative (originally developed for the RCRA enforcement program).

» Acted in a scientific advisory capacity to OECA regarding complex interpretational issues, e.g.,
discrepancy in ammonia releases reported to TRI vs the National Emissions Inventory.

» Served as the expert TRI witness in an EPCRA § 313 case that went to Hearing.
*  Member of the TRI Program’s Interpretational Workgroup to resolve complex regulatory
questions that arise during case development and settlement.

* Consulted with Region 6’s Senior Energy Advisor regarding the feasibility of adding oil & gas
Page 1 of 4
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drilling activities to Section 313 of EPCRA.
» Have met yearly ASC commitments since becoming the EPCRA 313/TRI Coordinator.

» Developed time saving worksheets for all 10 EPA Regions showing the most recent 5-year
reporting history for all facilities in each EPA Region. Non-reporters and late reporters could
easily be identified by color codes.

» Presented keynote addresses before organizations such as the American Petroleum Institute, the
Texas Grain and Feed Association, as well as local environmental groups, e.g., Air and Waste
Management Association, and Society of Environmental Professionals.

» Mentor and advisor to junior TRI Program personnel as well as EPCRA § 313 Enforcement
personnel.

Geologist, Section 404 CWA: GS 0028 11/10 (September 30, 1995 to October 13, 1996),
40 hrs/wk:
» Reviewed technical merits of permits for dredge and fill operations in "waters of the United
States” and conveying such comments to the U.S. Army Corps of Engineers, Fort Worth.

* Provided technical direction to personnel of oil companies in determining fresh water zones
utilizing "Archie's" equation with an unconsolidated sediment formation factor (F).

» Participated on various committees for diverse environmental issues related to marine, wetland,
and coastal communities. Gulf of Mexico report was reviewed for technical soundness and
completeness.

* Provided geological expertise in "wetlands™ determinations. Soils of a particular color schemes
and texture are utilized for such determinations.

Solid Waste Team Leader: GS 1350 11/10 (April 16, 1995 to September 30, 1995), 40 hrs/wk:
* Recruited to Team Leader position for Solid Waste (Subtitle D of RCRA).

» Supervised 6 staff.

» Coordinated Region 6's efforts in responding to revisions in regulations for alternatives to
ground water monitoring for small, dry, or remote landfills.

RCRA Enforcement Officer: GS 1350 11/10 (February 7, 1993 to April 16, 1995), 40 hrs/wk:
» Responsible for critically reviewing hydrogeological and subsurface geological information
from regulated facilities to determine the necessity for, and feasibility of corrective action.

» Developed corrective action orders under the guidance of §3008(h) authority.

* Represented the U.S. EPA for the Department of Justice as principal scientist of hydrogeology
and environmental science information for a referred case.

» Utilized the WHPA (Well Head Protection Areas) model to assess extent of capture zones from
Page 2 of 4
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remediation wells in several sites in Louisiana.

Represented the RCRA Enforcement Program on the Ground Water Advisory Board.

CONSOLIDATED PETROLEUM GEOLOGY EXPERIENCE 1977 to February 1993

Numerous positions were held during my tenure in the "oil patch." For readability, these assets have
been summarized below. In chronological order, I began with Amoco Production, New Orleans, LA,
in 1977; then moved onto Grace Petroleum in Jackson, MS in 1980; Callon Petroleum in 1981; Texas
Oil & Gas, Dallas, TX, in 1983; Murphy Petroleum, El Dorado, AR, in 1985; and finally U.S.
Companies, in Dallas, TX, in 1987. In the summer of 1992, a concerted effort was made to transfer
"oil patch™ jargon into environmental expertise. This was accomplished after successfully completing
Oklahoma State University's summer program in Practical Approaches to Ground-Water Hydrology
and Contamination on August 21, 1992.

Utilized extensive knowledge in petrophysical well log analysis to discover the shallow(~1200
feet) Miocene gas play near Foley, AL, and the deeper Wilcox trend near Baton Rouge, LA.

Supervised "well-logging runs” throughout the Gulf Coast, picked surface casing points for
fresh water protection, selected zones for shooting side-wall cores, and picked whole coring
point intervals as the on-site "company" representative.

Provided petroleum engineers with subsurface geological and well log information for the
purpose of underground injection of produced brine.

Gathered, evaluated, and completed two exhaustive overviews of the economic, geological, and
engineering potential for oil and gas of the Arkoma and Michigan Basins. New exploration
offices were opened in these basins due to results of study.

Calculated the economic feasibility of purchasing oil and gas prospects generated by non-
company personnel.

Supervised and managed a $2MM acreage purchase in the Wind River Basin in Wyoming.

ADDITIONAL EDUCATION (APART FROM FORMAL TRANSCRIPTS):

Petroleum Related:
Amoco's Introduction to Petroleum Exploration, Evaluation of Drilling and Testing Data
Amoco's Subsurface Rock Studies, Well-Log Interpretation Fundamentals, and Exploration

Page 3 of 4
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Geophysics

Advanced Schlumberger Open-Hole and Cased-Hole Log Interpretation
Doug Hilchie's Basic and Advanced Ole E-Log Interpretation Courses
Fundamental of Core Analysis

Subsurface Exploration Stratigraphy

Characterizing Formations with Well Tests

Petrophysics of Sandstone Reservoirs

Environment Related:

40-OSHA Certification - yearly updates since 1993

Hydrogeology and Contamination Summer Program - Oklahoma State University
Improving Scientific Writing Skills

Being an Expert Witness

Habitat Evaluation Fluvial Geomorphology Introduction to Utilizing GIS

Numerical Modeling of Pollutant Transfer in Estuaries, University of Mississippi Graduate
Engineering Program

Hydric Soils Identification for Wetland Delineation

Groundwater Hydrology by Ada Lab

Management Related:

Combat Infantryman's Leadership School, Fort Benning, GA.

TXO's First Line Management Training

UTA - Management Course

SMU - Project Management

EPA — Successfully Completed EPA’s Leadership Development Program, August 2010
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Attachment D

Juan Carlos Parra
Day Phone: (202) 566-0499 - Ext:
Email: parra.juan@epa.gov

Availability: Job Type: Permanent

Work Schedule: Full-Time
Work Environmental Protection Agency/ Toxics Release Inventory Pr Grade:
Experience: Washington, DC United States GS13

07/2009 - Present

Hours per week: 40

TRI-MEweb Project Lead (This is a federal job)

Duties, Accomplishments and Related Skills:

TRI-MEweb Project Lead: As the project lead for TRI's Made Easy Web application, | am
responsible of overseeing the development, deployment and release into the production
environment of TRI's electronic reporting tool called TRI-MEweb. The annual release of the TRI-
is done in January to meet the reporting deadline of July 1. TRI-MEweb collects chemical release
data reported under EPCRA Section 313 from over 25,000 U.S. facilities. | provided oversight of
a subtask under the CDX contract that meet strict performance requirements for our web-based
application. | coordinate and evaluated all design requirement documents and make final design
changes on all technical aspects of the application. | also oversaw budget and track expenditures
from the contractor. | have never under budgeted my project.

| have been able to transition over 68% of our users in 2008 to report electronically to TRI in
2014. TRI-MEweb is now the sole electronic reporting tool to submit data to TRI and is a model
for other EPA data collection systems to meet eEnterprise objectives.

TRI-MEweb security IT project officer: | oversaw work to prepare C&A security documentation
that support three TRI IT information systems (i.e., TRI-MEweb, Trade Secret and TRIPS). |
updated information in eCPIC and READ IT systems for TRI-MEweb application. | reviewed
controls and entries in Telos Exacta on TRI-MEweb to make sure it met FISMA standards.

Mayor milestones:

1.- In 2017, TRI-MEweb application was modernized to use web services to improve data
collected. | oversaw requirements identification, development and implementation of changes.
2.-In 2014, | integrated the technical requirements of the Electronic Reporting Final Rule into
TRIMEweb that would digitize 100% all data flows that go into our TRIPS database.

3.-In 2013, | consolidated all processing functionality (preparing, transmitting and certifying
processes) into the reporting tool. Starting in 2013, reporting facilities can now prepare, transmit,
certify, and submit their TRI data without leaving the application. This consolidation help
incorporate new CDX services like ESA approval through LexisNexis.

4.- | worked with my sister organization to identify data quality issues that could be addressed in
the front end of the application during the last four years. This effort has resulted in a reduction of
over 90% in the number of revisions to TRI data because of the reduced incidence of errors in
TRI data sent to EPA. | also assisted in defining requirements for how TRI-MEweb collects
Pollution Prevention data, which resulted in a ten-time increment in reporting year 2013 from
previous year.

5.- Made the determination to support Web logic operating system over JBOSS during RY2008
season. Did not experience any catastrophic failures given limitations of Web logic.

6. Took over RY2009 development in July 2009. Implemented Third Party Load, FRS query tool.
In April 2010, | implemented several admin enhancements, and a Parent Company search tool.
7.- In 2011, | introduced over 180 individual enhancement to our TRI-MEweb reporting tool.

TRI Data Processing Center (DPC) backup: | served as the TRI DPC backup coordinator. |
helped provide oversight of deliverables, requested special data queries, and provided technical
assistance in drafting plans for future development.
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TRI web development project lead: | took over control of web content management in 2008. In
four years, our TRI website has become an Agency model of use of web standards and use of
template. The TRI web pages are being considered as a ONE EPA microsite because of the
heighten value of our information. Website hits in 2008 numbered only around 2,000 during the
three month peak season (July). In contrast, since | began managing web content for TRI, in
2012, we had over 25,000 hits in just the last two weeks of July.

Awards: | have obtained numerous monetary/time-off awards for enhancements to TRI-MEweb.
| also was recognized for providing excellent customer service during peak season to facilities. |
was awarded a bronze medal for my work in implementing the Electronic Reporting Rule.
Supervisor: Julie Kocher ((202) 566-0710)

Okay to contact this Supervisor: Yes

USEPA/OEI/OIC
1200 Pennsylvania Ave
Washington DC, DC 20460 United States

09/2013 - 12/2013

Hours per week: 40

Temporary Detail-IT specialist

Duties, Accomplishments and Related Skills:

| was assigned a temporary duty to support the eDiscovery program to map their IT architecture
which resulted in a 70% cost savings due to a consolidated IT system. | also helped deploy an
application (IPRO) at the NCC that would be used to collect data to support legal discovery
procedures.

Environmental Protection Agency/ Toxics Release Inventory Pr Series:

Washington, DC United States 0819
Pay

01/2008 - 02/2010 Plan:

Salary: 100,000.00 USD Per Year GS

Hours per week: 40 Grade:
13

State Data Exchange Coordinator (This is a federal job)

Duties, Accomplishments and Related Skills:

| took over the duties of the State Data Exchange in July 2008. TRI data that is collected from
chemical releases by industry on an annual basis is sent to States via the State Data Exchange. |
was the main point of contact to all TRI member states to ensure that any missing data was
delivered to state nodes. | also recruited states into joining the State Data Exchange- 5 new
States joined during my term for a grand total of 24 member states.

SDX backup: | continue serving as the SDX backup. | provide consulting services to new POC. |
made sure transition of my functions to new POC was thorough.

Awards: | have received monetary awards for achievements with SDX.

US Environmental Protection Agency/ Analysis and Information
Washington, DC United States

01/2007 - 12/2007

Hours per week: 30

GIS/Map Developer

Duties, Accomplishments and Related Skills:

As a member on the National Trends Report Team, | introduced the use maps using GIS data
extracted from TRI databases in the 2007 National Trends Report. These maps illustrated the
extent to which PC quantities have increased or decreased over time at RCRA facilities. |
highlighted waste management trends at the EPA regions and states level and mapped the
industry sectors that generate/manage these chemicals.

US Environmental Protection Agency/ Office of Solid Waste Series: 0819
Arlington, VA United States Pay Plan: GS
Grade: 13
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08/1998 - 12/2007

Hours per week: 40

Environmental Engineer (This is a federal job)

Duties, Accomplishments and Related Skills:

As an environmental engineer, | analyzed complex regulatory and technical issues related to
waste disposal of regulated hazardous chemicals. Tracked overall project status and schedule,
and tracked resources related to policy issues that span the Land Disposal Restrictions (LDR)
Program, the Hazardous Waste Combustion (HWC) Program and their interaction with other
environmental programs and initiatives.

*Surface Impound Study (2000): | worked on a report to Congress to identify any potential
regulatory gaps regarding the management of hazardous waste in surface impoundments. |
created a database to track facilities with permitted surface impoundments in the US that helped
determine which industrial sector had the greatest risk of releases. | received an award for this
project.

*Selenium Treatment Variance: | researched, negotiated and drafted proposed/direct final rules
in the Federal Register to grant two treatment standard variances for a glass manufacturing
hazardous waste that contained selenium (70 FR 44505, August 3, 2005).

*Mercury Waste Web site: | developed an Agency web site that consolidated mercury waste
programs in OSW that address waste management issues regarding manufactured products
containing mercury: | also developed the Agency's web site to address mercury spills. | took part
in establishing the first round of Agency web guidelines.
http://www.epa.gov/epaoswer/hazwaste/mercury/index.htm

*DOE Macroencapsulation DET: | was the project leader to review a petition from DOE that
would allow use of container-based macro encapsulation technologies that meet specified
performance standards as a treatment technology for radioactively contaminated lead solid
wastes. | coordinated with DOE and EPA regions to determine whether or not a rulemaking
would address this waste management issue. As a result of our discussions, EPA determine that
a rulemaking was not needed given recent technology developments of a treatment technology
in Utah that met LDR requirements for this waste type.

Supervisor: Hugh Davis (7033060206)

Okay to contact this Supervisor: Yes

US Environmental Protection Agency
Baton Rouge, LA United States

09/2005 - 10/2005

Hours per week: 100

Community Involvement Coordinator

Duties, Accomplishments and Related Skills:

| served as a community involvement coordinator during recovery operations after the Katrina
hurricane struck Louisiana. | coordinated with local officials in five parishes to get them
environmental information on issues that were impacting their community like lead and mold. |
also translated EPA documents into Spanish to expand outreach to Hispanic communities
impacted by the storm.

Award: | received a bronze medal for work performed during Katrina operations.

US EPA Environmental Technology Verification Program
Washington, DC United States

06/1999 - 12/1999

Hours per week: 40

Environmental Engineer

Duties, Accomplishments and Related Skills:

On a temporary assignment as an EPA 1998 Career Development Candidate, | assisted the
program director in efforts to promote EPA's Environmental Technology Verification (ETV)
Program in Mexico. My other duties included communicating ETV program updates to 12 other
pilot managers, coordinating partnership meetings and researching their technology needs.

US EPA Region 3: Federal Facility Division
Philadelphia, PA United States
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03/1999 - 06/1999

Hours per week: 40

Environmental Engineer

Duties, Accomplishments and Related Skills:

On a temporary assignment as an EPA 1998 Career Development Candidate, | was involved
with CERCLA program for Federal facilities in EPA Region 3. Some of my responsibilities
included collecting site data for a Federal facility database, reviewing Federal Facility
Agreements and updating CERCLIS data files. | also participated in preparing briefings for
several remediation management efforts at the Philadelphia Naval Shipyard, St Helena Annex,
and the marine base at Quantico, VA.

Syracuse University
Syracuse, NY United States

06/1997 - 08/1998

Hours per week: 20

Teacher Assistant

Duties, Accomplishments and Related Skills:

| was a teacher assistant in the Civil Engineering department at Syracuse University. | taught a
Soils Lab course to undergraduates students. | was in charge of maintaining, preparing lab
materials and teaching the geotechnical concepts. | also prepared soil samples, set-up
equipment and calibrated measuring instruments to be used in specific lab exercises. My
Master's project was a comprehensive study of the use of geotextiles in different civil engineering
applications.

US Army Pay
Fort Drum, NY United States Plan:
Other

02/1992 - 02/1995

Hours per week: 60

Radar Operator (This is a federal job)

Duties, Accomplishments and Related Skills:

As a radar operator for a fire finder radar unit for the 10th Mountain Light Infantry Division at Fort
Drum, New York, | had a security clearance to manage sensitive material needed to operate the
radar. | performed operational and maintenance tasks on the equipment. | participated in
operations in Somalia and Haiti with my unit. | received an Army Commendation Medal for my
performance.

| also participated in recovery efforts during Hurricane Andrew where | provided radio
communications and translated directions to Hispanic community members.

Education:

Syracuse University Syracuse, NY United States

Master's Degree 06/2005

GPA: 3.7 of a maximum 4

Major: Civil Engineering

Relevant Coursework, Licenses and Certifications:

Geotechnical Engineering course, Aquatic Chemistry, Foundations | and I, dam design, Soils
Dynamics laboratory, Industrial Waste Management Systems, and Environmental Policy

NY University College of Environmental Science and Forestry Syracuse, NY United States
Bachelor's Degree 06/1997

GPA: 3.4 of a maximum 4

Major: Natural Resource Engineering

Job Related
Training:

Extensive computer training in C++, EXCEL, MS WORD, ACCESS, Dreamweaver, MS
PROJECT, ARCVIEW, JavaScript, and MS PowerPoint.

Security IT manager for TRI-MEweb- Telos Exacta, eCPIC, and READ. Responsible to
coordinate C&A package for TRI data collection system.
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Diversity Training -Special Emphasis Program Manager for OEI

U.S. Army: Radar Operator Training Course, Fort Sill Oklahoma
February 1992- February 1995

Language Skills:

Language Spoken Written Read
Spanish Advanced Advanced Advanced

Affiliations:

Society of Hispanic Professional Engineers - Member
National Hispanic Environmental Council - Member
American Society of Civil Engineering - Member

Professional
Publications:

TRI-MEweb application- hosted on CDX server at NCC.

Land Disposal Restrictions: Site-Specific Treatment Variance for
Selenium Waste for Chemical Waste Management, Chemical Services LLC
http://www.epa.gov/fedrgstr/EPA-WASTE/2004/November/Day-19/f25717.htm

Land Disposal Restrictions: Site-Specific Treatment Variances for
Heritage Environmental Services LLC and Chemical Waste Management Inc.
http://www.epa.gov/fedrgstr/EPA-WASTE/2004/February/Day-11/f2820.htm

References: Name Employer Title Phone Email
Kim Katonica-  US environmental Geologist (703) 308- . .
Mule (*) Protection Agency 6087 katonica.kim@epa.gov
Zachary Scott (*) US Environmental Environmental (202) 566-
Protection Agency Protection 0953 scott.zachary@epa.gov
Specialist
Tim Antisdel (*) US Environmental Database 202-566- . .
Protection Agency Administrator 0733 antisdel.imothy@epa.gov
(*) Indicates professional reference
Additional Collateral Duty:
Information:

US EPA OEI Hispanic employment Program Manager 2009-2011

As the Office of Environmental Information Hispanic Employment Program manager, | helped
coordinate our Unity Day activities. | have also participated in a Workforce Development initiate
to evaluate the workplace in OEI.

US EPA OSWER Hispanic employment Program Manager 2001-2005

As the OSWER Hispanic Employment Program Manager, | have worked with senior
management to provide guidance, direction and assistance in implementing an Equal
Opportunity program that assures that the special contributions, talent and diversity of Hispanic
Americans are valued and represented in OSWER. | have attended many OSWER and national
recruiting events that target Hispanics. | have supported EPA's intern program activities, such as
the Presidential Management Interns and EPA Intern Program, and | regularly meet with
applicants and interns. As a result, OSWER has significantly benefited from his commitment with
over 16 permanent hires from the EPA Intern Program since 1998. | have regularly informed
OSWER managers and staff of needs and concerns from their Hispanic employees. In addition, |
have served on the expert panel reviewing Spanish-language documents that have provided the
Hispanic Small Business community with information on how to manage properly their hazardous
waste. | have also reported to OSWER on progress and successes in recruiting, employment
and training of Hispanics to be included in EPA's annual report to Congress on Federal Equal
Opportunity Programs.

» 2001 Hispanic Heritage Month Chairperson: | have served as Chair of the 2001 National
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Hispanic Heritage Month Planning Committee. | was responsible, in coordination with the Office
of Civil Rights (OCR), for planning and overseeing implementation of the Hispanic Heritage
events, including soliciting and hosting guest speakers and holding a National all-day kick-off
event.

 National Hispanic Environmental Council 1999-2005

| have also worked to strengthen EPA's community partnerships, a pillar of EPA's Hispanic
Outreach Strategy, with non-profit organizations like the National Environmental Council (NHEC)
to encourage Hispanics to actively work to preserve and protect our environment and to seek job
opportunities in civil service.

» EPA Spanish Portal: http://www.epa.gov/espanol/

| am a team member that is maintaining the Agency's Spanish portal. | am providing in addition
to my Spanish skills, my technical expertise to display environmental information for the Hispanic
community.

Achievements

» EPA National EEO Diversity Award

» EPA Bronze Metal for work on the EPA Mercury Portal (www.epa.gov/mercury)

*» OSWER Diversity Award 2002

| received this EPA Diversity Award my effort to advance the Agency's effort to improve its
diversity in the workforce.
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This enforcement response policy establishes two reductions
in penalties for voluntary disclosure of violations; tha first
reduction i8 a fixed 25%; the second reduction is capped at 25%
and can be applied in full or in part according to the extant tc
which the facility meets the criteria for the second 25%
reduction. All facilities which voluntarily disclose violations
of §313 (except those identified below) are eligible for the
first fixed 25%. The voluntary disclosure reductions apply to
the following violations: failure to report in a timely manner,
category I and II; and failure to supply notification.

In order teo obtain the second reducticn for voluntary
disclosure a facility must meet the following criteria and
explain and certify in writing how the facility meets thesa
criteria:

o The viclation was immediately disclosed within 30 days '
of discovery by the facility.

o The facility has undertaken concrete actions to ensure '
that the facility will be in compliance with EPCRA §313 '
in the future. Such steps may includa but are not
limited to: creating an environmental compliance
position and hiring an individual for that position:
changing the job description of an existing position to
include managing EPCRA compliance requirements; and
contracting witth an environmental compliance consulting
firm.

o For supplier notification violations, the facility
provides complete and accurate supplier notification teo
each facility or person described in §372.45(a) within
60 days of notifying EPA of the violation.

o The facility does not have a "history of vioclation®
(see below) foirr EPCRA §3131 for the two reporting years
preceding the calendar year in which the violation is
disclosed to EPA.

This policy is designed to distinguish between those
facilities which make an immediate attempt to comply with §313 as
soon as noncompliance with §313 is discovered and those which do
not.

This enforcement responae policy doas not allow for
voluntary disclosure adjustments in penalties for the following
violations because these viclations will, in almost all
circumstances, be discoversd by EPA: failure to maintain
records, fajilure to maintiain records according to the standard in
the regulation, failure to submit Form R reports containing error
corrections or revisions to the state, and failure to supply
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correctiona or revisions to the state, and failure to supply
notification according to the standard in the regulation. In the
rare case that a facility identifies such viclations and
voluntarily discloses them, EPA Regional offices have discretion
to adjust the penalty under the "as justice may require”
reduction. Consideration of voluntary disclosura for data
quality errors is already structured into the circumstance
levels: vecluntarily disclosed data quality errors are assessed
two and three levels lower than data quality errors which are
discg;arad by EPA. Therefore no further “voluntary” reduction
iz allowed.

HOTE: Reductions available for attitude and for voluntary
disclosure are mutually exclusive, as both recognize the
facility's concern with, and actions taken toward, timely
compliance. Therefore, a facility cannot qualify for reductions
in both of these categories.

History of Prior Violations

The penalty matrix is intended to apply to "first
offenders."” Where a violator has demonstrated a history of
violating any section(s) of EPCRA, the penalty should be adjustad
upward according to section (d) below prior to issuing the
Administrative Civil Complaint. The need for such an upward
adjustment derives from the violator not having been sufficiently
motivated to comply by the penalty assessed for the previous
violation, either becausa of certain factors consciously analyzed
by the firm, or because of negligence. Another reason for
penalizing repeat violators more severely than "first offenders"®
is the increased enforcement resources that are spent on the same
violator.

The Agency's policy is to interpret "prior such violations®
as referring to prior violations of any provision of the
Emergancy Planning and Community Right-to-Know Act (1986). The
following rules apply in evaluating history of prior such
violations:

(a) In order to constitute a prior violation, the prior
violation must have resulted in a final order, either as a result
of an uncontested complaint, or as a raesult of a contested
complaint which is finally resolved against the violator, except
as discussed below at section (d). A consent agraement and final
order/consent order (CAFO/CACO), or receipt of payment in
response to a administratiive civil complaint, are both considered
to be the final resolution of the complaint against the violator.
Therefore, either a CAFO/CACO, or receipt of payment mads to the
U.S. Treasury, can be usad as evidence constituting a prior
viclation, regardless of whether or not a respondent admits to
the vioclation,
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(b) To be considered a "prior such violation,"™ the violatiocn
must have occurred within five years of the present violation.
Generally, the date used for the present violation will be one
day after July 1 of the year the Form R report was due for
failure to report, data quality errors, recordkeeping violations,
and supplier notification violations. For other violations, the
date of the present violation will be the date the facility was
required to come into compliance: for example, for a "failure to
respond” violation, the date of the present violation will be the
last day of the 30 day period the facility had to respond to a
Notice of Noncompliance. This five-year period begins when tha
prior violation becomes a final order. Beyond five years, the
prior violative conduct becomes too distant to require
compounding of the penalty for the present violation.

(c) Generally, companies with multiple establishments are
considered as one when determining history. Thus, if a facility
is part of a company for which another facility within the
company has a "prior such violation,"™ then each facility within
the company is considered to have a "prior viclation.® However,
two companies held by the same parent corporation do not
necessarily affect each other's history if they are in
substantially different lines of business, and they are
substantially independent of one another in their management, and
in the functioning of their Boards of Directors. In the case of
wholly= or partly-owned subsidiaries, the violation history of a
parent corporation shall apply to its subsidiaries and that of
the subsidiaries to the parent corporation.

(d) For one prior violation, the penalty should be adjusted
upward by 25%. If two prior violations have occurred, the
penalty should be adjusted upward by 50%. If three or more prior
violations have occurred, the penalty should be adjusted upward
by 100%.

(e) A "prior violation" refers collectively to all the
violations which may have been described in one prior
Administrative Civil Complaint or CAFO. Thus, "prior violation"
refers to an spisode of prior viclation, not every violation that
may have been contained in the first Civil Administrative
Complaint or CAFO/CACO.

Ralisted Chemicals

For delisted chemicals, an immediate and fixed reduction of
25% can be justified in all cases according the following policy:

If the Agency has delisted a chemical by a final Federal

Notice, the Agency may settle cases involving the
delisted chemical under terms which provide for a 25% reduction
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of the initial penalty calculated for any Section 313 violation
invelving that-chemical.

This reduction may be made before issuing
the Administrative Civil Complaint. Facilities will not be
allowed to delay settling Administrative Civil Complaints in
order to determine whether the violative chemical will be
delisted.

Attituds

This adjustment has two components: (1) cooperation and

(2) compliance. An adjustment of yp tg 15% can be made for each
componant:

(1) Under the first component, the Agency may reduce the
gravity-based penalty based on the cooperation extended to EPA
throughout the compliance evaluation/enforcement process or the
lack thereof. Factors such as degree of cooperation and
praparedness during the inspection, allowing access to records
responsiveness and expeditious provision of supporting
documentation requested by EPA during or after the inapection,
and cooperation and preparedness during the settlement procese.

(2) Under the second component, the Agency may reduce the
gravity-based penalty in consideration of the facility's good
faith efforts to comply with EPCRA, and the speed and
completeness with which it comes into compliance.

NOTH: Ses nots on page 16 regarding the mutual exclusion of
reductions for attitude reduction and voluntary disclosure.

Cther Factors as Justice May Require

In addition to the factors outlined above, the Agency will
consider other issues that might arise, on a case-by-case basis,
and at Regional discrstion, which should be considersd in
assessing penalties. Those factors which are relevant to EPCRA
§313 violations include but are not limited to: new ownership
for history of prior violations, "significant-minor® borderline
violations, and lack of control over the viclation. For example,
occasionally a violation, while of significant extent, will be so
close to the borderline separating minor and significant |
violations or so cleose to the borderline separating noncompliance :
from compliance, that the panalty may seem disproportionately |
high. 1In these situations, an additional reduction of up to 25%
off the gravity-based penalty may be alloved. Use of this
reduction is expected to be rare and the circumstances justifying |
its use must be thoroughly documented in the case fils. |
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Settlement With conditions (SWC)

supplemental Environmental Projects (SEPs):

Circumstancas may arise where a violator will offer to make
expenditures for environmentally beneficial purposes above and
beyond those required by law in lieu of paying the full penalty.
The Agency, in penalty actions in the U.S. District Courts under
the Clean Alr Act and Clean Water Acts, and in administrative
penalty actions under the Toxic Substances Control Act, has
determined that crediting such expenditures is consistent with
the purpcocse of civil penalty assessment. Although civil
penalties under EPCRA §313 are administratively assessed, the
same rationale applies. This adjustment, which constitutes a
credit against the actual penalty amount, will normally be
discussed conly in the course of settlement negotiations.

Other Settlements With Conditions may ba considered by EPA
Regional Offices as appropriata.

Before the proposecd credit amounts can be incorporated inte
a settlement, the complainant must assure himself/herself that
the company has met the conditions as set forth in current or
other program specific policy guidance. The settlement agreement
incorporating a penalty adjustment for an SEP or any other SWC
should make clear what the actual penalty assessment is, after
which the terms of the reduction should be clearly spelled out in
detail in the CAFO/CACO. A cash penalty must always be collected
from the violator regarcless of the SEPs or SWCs undertaken by
the company. Finally, in accordance with Agency-wide settlement
policy guidelines, the final penalty assessment contained in the
CACO/CAFO must not be lass than the economic benefit gained by
the violator from noncompliance.

Ability to Pay

Normally, EPA will not seek a civil penalty that exceeds the
violator's ability to pay. The Agency will assume that the
respondant has the ability to pay at the time the complaint is
issued if information concerning the alleged vioclator's ability
to pay is not readily available. Any alleged violator can raise
the issue of its ability to pay in its answer to the civil
complaint, or during the course of settlement negotiations.

If an alleged violator raises the inability to pay as a:
defenss in its answver, or in the course of settlement
negotiations, it shall present sufficient documentation to permit
the Agency to establish such inability. Appropriate documents
will include the following, as the Agency may request, and will
be presented in the form used by the respondent in its ordinary
course of business:
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Tax returns

Balance sheets

Income-statements

Statements of changes in financial position
Statements of cperations

Retained earnings statements

Loan applications, financing and security agreements

Annual and quarterly reports to shareholders and the
SEC, including 10 K reports

Business services reports, such as Compusat, Dun and
Bradstreet, or Value Line.

10. Executive salaries, bonusaes, and benefits packages,

Q=] Oh N LN
- L] *« ©° L] - " =

0

Such records are to be provided to the Agency at the
respendent's expensa and must conform to genaearally recognized
accounting procedures. 'The Agency reserves the right to requast,
obtain, and review all underlying and supporting financial
documents that form the hasis of these records to verify their
accuracy. If the alleged violator fails to provide the nacessary
information, and the information is not readily available from
other sources, then the violator will be prasumed to be abls to

pay.
BETTLEMENT

Any raductions in ponalties ars to be made in accordance
with this penalty poliey. In preparing Consent Agreements,
Regions pmust require a statement signed by the company which
certifies that it has complied with all EPCRA requirements, and
specifically §313 requirements, at all facilities under their
control. ¢

Any violations reported by the company or facility in the
context of settlement are to be treated as seli-confessed
violations or treated as a failure to report in a timely manner
if the company has not submitted the report. If a Region wishes
to enter into a Settlement Agreement for the facility/company to
audit its facility/company, then the Consent Agreement and Final
Order may contain this agrsement. A Region may chocse to agrese
to assess prior stipulated penalties for the viclations found
during the compliance audit, or may choose to assess any such
violations in accordance with this enforcement policy.
Raductions for compliance audits cannot exceed the after-tax
value of the compliance audit. Finally, as stated above, a cash
penalty must always be collected from the violator regardless of
the SEPs or SWCs undertaken by the company.

CX 46 Page 23 of 29




21

RMBEYDMENT for 1991 Reporting Year Only

Due to the unusual circumstances in finalizing and
distributing the revised Form R for use beginning with calendar
year 1991 reports (reports due on July 1, 1992), the following
amendment to the Enforcement Response Policy is issued:

Penalty Assessment for Failure to Report in a Timely Manner

One element of the Per Day Penalty Formula on page 14 is the
number of days late a facility submits its Form R reports. For
the 1991 reporting year only, the number of days late will be
calculated beginning on September 2, 1992. Thus, if a facility
submits its Form R report on September 15, 1992, the number of
days late should be calculated as 14.
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AMENDMENT FOR REPORTS DUF JULY 1, 199§

: Eail et T

On page 12, one element of the Per Day Penalty Formula is the nurnber of days late a
facility submits its Form R reports. For the 1995 reporting year only, the number of days late
will be caleulated beginning on August 2, 1996. Thus, if 2 facility submits its Form R repornt
on August 15, 1996, the number of days late should be calculared as 14. The one exception to
this amendment will be Aerosol Forms of Hydrochloric Acid, which should be calculated
beginping on August 16, 1996.

TOTAL F.24
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ALTERNATE THRESHOLD EXEMPTION ERP AMENDMENT
December 6, 1996
VIOLATION
Failure to File anmual certification in a tiraely manner - Circumstance Level 1

YIOLATION
Filing an annual certification in licu of the Form R when facility did not qualify for the
exemption - Circumstance Level 3

VIOLATION
Recordkeeping
a) Failure to maintain records as prescribed at 40 CFR §372. IU(d.)
Circumstance Level 2

b) Failure to maintain complete records as prescribed at 40 CFR §372.10(d)
Circumstance Level 4
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Interim Data Quality Amendment to the EPCRA Section 313
Enforcement Response Policy (ERP)

Significant Data Quality Errors are errors which significantly compromise the utility of
the data submitied to EPA and states on the Form R or the Form A. Significant Data Quality
Errors are subject to an administrative complaint and should be assessed as a circumstance level
2 violation in the EPCRA Section 313 ERP currently in effect, Generally, errors which are not
readily detected during EPA’s data entry will trigger a Civil Administrative Complaint, EPA

will generally asscss one data quality viclation per reporting form according to the: following
circumstances:

s Significant Release Estimation Errors-Non PBT Chemicals': This
circumstance includes failing to make a reasonable estimate of the quantity
of each toxic chemical entering each environmental medium, including
transfers off-site. A significant data quality violation may result either by
miscalculation, failure to use all readily available information (such as
monitoring data or emission factors), or failure to make a reasonable
estimate. The magnitude of error generally sufficient to issue a Civil
Administrative Complaint for chemicals with reporting thresholds of
25,000 pounds for manufacturing and processing, and 10,000 pounds for
otherwise use, is expressed as follows:

v The difference between reported releases or transfers and corrected
releases and transfers is 2500 pounds or less, and the difference 3
berween the corrected amount and the actual amount reported [
reflects greater than a 50% increase of the reported amount.? |

Example: Facility X reports 2500 pounds of chemical Y releases to
airin its Form R. EPA discovers that Facility X should have
reported 4900 pounds of chemical Y releases to air. Facility X
under reported chemical Y by 2400 pounds. This instance of under
reporting, 2400 pounds, is less than 2500 pounds and represents

' If an error is made in determining a facility's toxic chemical threshold which results in the
factlity erroneously concluding that 2 Form R report for that chemical is not required, this is not
a Significant Data Quality Error, but 2 Failure to Report in a Timely Manner. This includes
facilities which erroneously file a Form A in lieu of a Form R.

* In order to calculate the percentage increase from the reported amount and the corrected
amount, use the following equation: (total of corrected releases less total reported releases) ~
reported releases equals percentage of error.
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96% of the actual amount reported, 2500 pounds. Therefore,
Facility X may be subject to a Civil Administrative Complaint for
“Failing to Submit an Accurate and Complete Report,” due to
“Significant Data Quality Errors."

" The difference between reported releases and trunsfers and
corrected releases and transfers is greater than 2500 pounds but
less than 20,000 pounds, and the difference between the corrected
amount and the actual amount reporied reflects greater than a 25%
increase of the reported amount,

Example: Facility X reports 12,000 pounds of chemical Y releases
to air in its Form R. EPA discovers that Facility X should have
reported 17,000 pounds of chemical Y releases to air. Facility X
under reported chemical Y by 5,000 pounds. This instance of
under reporting, 3000 pounds, is greater than 2500 pounds, but
less than 20,000 pounds and represents 42% of the aciual amount
reported. Therefore, Facility X may be subject to & Civil
Administrative Complaint for “Failing to Submit an Accurate and
Complete Report,” due to “Significant Data Quality Errors.”

v The difference between reported releases and transfers, and
corrected releases and transfers is greater than or equal to 20,000
pounds, and the difference berween the corrected amount and the
actual armount reported reflects greater than or equal to a 15%
increase of the reported amount.

Example: Facility X reports 125,000 pounds of chemnical Y
releases to land in its Form R, EPA discovers that lacility X
should have reported 155,000 pounds of chemical Y releases to
land. Facility X under reported chemical Y by 30,000 pounds.
This instance of under reporting, 30,000 pounds is greater than
20,000 pounds and represents 24% of the actual amount reporied,
125,000 pounds. Therefore, Facility X may be subject to a Civil
Administrative Complaint for “Failing to Submit an Accurate and
Complete Report,” due to “Significant Data Quality Errors,”

Significant Errors Identifving Chemical Use: Failure to ideatify all
appropriate categories of chemical use, resulting in error(s) in estimates of
release or off-site transfers.

Significant Errors Reporting Treatment or Disposal Data: Failure to
identify for each waste stream the waste treatment or disposal metheds

2
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employed, and an estimate of the treatment efficiency typically achieved
by such methods for that waste stream.

Pantern of Minor Errors: A facility's annual reporting consistently
demonstrates a pattern of errors or omissions, und the fucility has received

a NON for two or more reporting years for the same or similar errors or
omissions.

This Policy sets forth factors for consideration that will guide the Agency in its proposed
penalty calculations for civil administrative violations, It states the Agency's views as to the
proper allocation of its enforcement resources. ‘The Policy is not final agency action and 1s
intended as guidance. This Policy is not intended, nor can it be relied upon, to create any rights
enforceable by any party in litigation with the United States, EPA may decide to follow
gutdance provided in this document or fo act at variance with it based on its analysis of the '
specific facts presented. This Policy may be revised without public notice to reflect changes in '

EPA’s approach to caleulating proposed civil administrative penalties, or 1o clarify and update
text,

: fp| 19, 20
Ann Pentiuéﬁcting Director Daid

Toxics and Pesticides Enforcement Division

Lad
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Alternate Threshold for Facilities With Low Annual Reportable Amounts;
Toxic Chemical Release Reporting; Community Right-To-Know; Final Rule
ENVIRONMENTAL PROTECTION AGENCY

40 CFR Part 372

[OPPTS-400087A; FRL-4920-5]
RIN 2070-AC70

Alternate Threshold for Facilities With Low Annual Reportable
Amounts; Toxic Chemical Release Reporting; Community Right-To-Know
Agency: Environmental Protection Agency %EPA).

Action: Final rule.

ENVIRONMENTAL PROTECTION AGENCY

Summary: EPA is establishing an alternate threshold for those
facilities with low annual reportable amounts of a listed toxic
chemical. These are facilities that would otherwise meet reporting
requirements under section 313 of the Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA). A facility that meets the current
section 313 reporting thresholds, but estimates that the total annual
reportable amount of the chemical does not exceed 500 pounds per year,
can take advantage of an alternate manufacture, process, or otherwise
use threshold of 1 million pounds per year, for that chemical, provided
that certain conditions are adhered to. EPA is establishing this
alternate threshold in response to petitions received from the Small
Business Administration and the American Feed Industry Association, and
in consideration of the future management of the Toxic Release
Inventory (TRI).

Dates: This rule is effective November 22, 1994, except for 40 CFR
372.27 and 372.95 which have not been approved by the Office of
Management and Budget (OMB) and are not effective until OMB has
aﬁproved them. When approval is received, EPA will publish notice of
the effective date.

FOR FURTHER INFORMATION CONTACT: Tim Crawford, Project Manager, Mail
Code 7408, 401 M St., SW., Washington, DC 20460 for specific
information on this rule, or for more information on EPCRA section 313,
the Emergency Planning and Community Right-to-Know Hotline,
Environmental Protection Agency, Mail Code 5101, 401 M St., SW.,
Washington, DC 20460, Toll free: 1-800-535-0202, in Virginia and
Alaska: 703-412-9877 or Toll free TDD: 1-800-553-7672.
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SUPPLEMENTARY INFORMATION:
I. Introduction
A. Statutory Authority

This rule is issued under section 313(f)(2) and section 328 of the
Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA), 42
U.S.C. 110238f)(2g and 11048. EPCRA is also referred to as Title 111 of
the Superfund Amendments and Reauthorization Act of 1986 (SARA).

Section 313 of EPCRA, 42 U.S.C. 11023, requires certain facilities
which manufacture, process, or otherwise use listed toxic chemicals in
excess of the apgllcable threshold quantities to report their
environmental releases of such chemicals annually. The threshold
quantities are established in section 313(f)(1). EPA has authority to
revise these threshold amounts pursuant to section 313(f)(2); however,
such revised threshold amounts must obtain reporting on a substantial
majority of total releases of the chemical at all facilities subject to
section 313. A revised_threshold may be based on classes of chemicals
or categories of Facilities. i o

Beginning with the 1991 reportln?_year, such facilities also began
reporting source reduction and recycling data for listed chemicals,
pursuant to section 6607 of the Pollution Prevention Act, 42 U.S.C.
13106. This information is submitted on EPA Form 9350-1 (Form R) and
compiled in an annual Toxic Release Inventorx ETRI)- Each_covered
facility must file a separate Form R for each listed chemical i
manufactured, processed, or otherwise used in excess of the reporting
thresholds established In section 313(T)(1). Section 328, 42 U.S.C.
11048, provides EPA with general rulemaking authority to develop
regulations necessary to carry out the purposes of the Act.

B. Background

On August 8, 1991, the Small Business Administration (SBA)
petitioned EPA to exempt from TRI reporting requirements, facilities
reporting relatively low volumes of chemicals released and transferred
off-site. The petition proposed that EPA establish a tiering system
within the list of reportable chemicals under EPCRA section 313. The
petition suggested a division of the list to be based on a combination
of chemical toxicity and amounts reported to TRI. Those chemicals
deemed to have high toxicit¥ concerns and/or_are reported in relatively
low volumes nationally, would have a lower ~~exemption®" threshold
(such as 10 pounds for the sum of releases and transfers) or would be
reported on a much more simplified form. Those chemicals with lower
toxicity concerns and are reported in relatively high volumes would be
subject to a much higher ~“exemption®® level, such as 5,000 pounds for
the sum of releases and transfers.

EPA published this petition as a notice in the Federal Register of
October 27, 1992, §57 FR 48706), and received a substantial number of
comments. Copies of these comments are available in the TSCA docket,
OPPTS docket number 400072.

EPA received a similar request in a petition from the American Feed
Industry Association (AFIA) on February 14, 1992. AFIA requested an
exemption of Standard Industrial Classification (SIC) code 2048 from
TRI reporting- The general basis of this request is that facilities in
SIC code 2048, ~"Prepared Feeds and Feed Ingredients for Animals and
Fowls, Except Dogs and Cats,"" have such small releases of the listed
chemicals (primarily feed additives) that the industry as a whole does
not contribute information that furthers the purposes of EPCRA,
therefore, the imposition of TRI reporting on the feed industry is
unfair. The AFIA ?etition suggested, as an alternative to their request
of an SIC code deletion, that EPA adopt the approach proposed in the
SBA petition.

EPA published the AFIA petition as a notice in the Federal Register
of April 13, 1993 (58 FR 19308), and again _received a substantial
number of comments. These comments are available in the TSCA docket,
OPPTS docket number 400077.

EPA decided to focus on a revision of current reporting
requirements that would be applied to all industries subject to section
313, as opposed to a revision restricted to target industrial sectors
or SIC codes. EPA therefore considers this rule as a response to both
the AFIA and SBA petitions.

As part of the pre-proposal ?rocess, which included consideration
of the comments received, EPA held a public meeting on February 16,
1994, to present its analytical findin?s and open discussions regarding
reduced reporting for facilities with low volumes of releases an
transfers. Comment was taken on a variety of positions. Results from
EPA"s preliminary anal¥sis are presented in an issues paper, Toxic
Release Inventory--Small Source Exemption (January 27, 1994& (Issues
paper), which can be obtained in the TSCA docket, OPPTS docket number
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400072, along with copies of the testimony presented at the public
meeting. A copy of the Issues Paper can also be found in OPPTS docket
number 400087 .

C. Summary of the Proposed Rule

EPA issued a proposed rule on July 28, 1994 (59 FR 38524), to
establish a higher manufacture, process, or otherwise use threshold for
those facilities having low volumes of specific chemicals for the sum
of amounts released and transferred off-site for the purpose of
treatment and/or disposal. Facilities qualifying for the low release
and transfer criterion and that manufacture, process, or otherwise use
less than the higher ~“alternate®" threshold would be eligible to
submit a certification statement instead of a full Form R reﬁort- The
certification statement would be made available to provide the
regulated community, compliance programs, and other interested parties
basic information concerning which facilities were manufacturing,
processing, or otherwise using a TRI chemical at current section 313
reporting quantities, but whose sum of amounts released or transferred,
for the purpose of treatment and/or disposal, were below 100 pounds. A
facility meeting the above conditions and choosing to submit a
certification statement would be required to maintain records
substantiating the calculations that establish the facility"s
eligibility to apply the alternate threshold.

EPA issued the proposal in part as a response to both the SBA and
AFIA petitions, but the burden relief provided by the proposal was also
a result of EPA"s consideration of the future management of the overall
TRI program. As stated in the proposal, EPA is in the process of
significantly expanding the TRl program to add many additional
chemicals to the list. EPA is also 1n the process of evaluating
industry sectors not currently covered by TRI for addition. Both of
these actions are expected to substantially increase the level of
current reporting. The increase in reportin% has obvious information
management implications for EPA as well as for States. Today"s action
will make a significant portion of the current Form R data management
capacity available for data on additional chemicals and from new
sources. EPA believes this will also help increase the long-term
efficiency and utility of the data system while preserving a basic link
for the public between facility location and reportable TRI chemicals.

EPA"s proposal offered several alternatives to those advanced b
the SBA and AFIA petitions. All aspects of the proposal were available
for public comment. EPA requested specific comment on the following
issues: (1) What should form the basis to determine which facilities or
reports should be eligible for burden reduction (for example, should a
category of facilities be based on the sum of amounts released and
transferred or based on the sum of total waste generated for a given
chemical); (2) what volume level should determine the eligible
““category""; (3) what should be the alternate manufacture, process, or
otherwise use thresholds; (4% what should constitute the certification
statement and how often i1t should be submitted; and (5) what would be
the impacts of such a reporting modification. These issues and the
comments received are addressed in unit I11. of this preamble.

D. Summary of the Final Rule

EPA is establishing an alternate threshold for those facilities
with a low amount of a listed toxic chemical in their ~“annual
reportable amount™® (in the proposal, this amount was referred to as
" “total waste”"). Contingent upon OMB approval, the alternate threshold
rule will be effective for activities beginning January 1, 1995. EPA
will publish a technical amendment in the Federal Register when the
reporting _additions have been approved by OMB. This reporting
modiFfication will enable facilities otherwise meeting reporting
requirements under section 313 of EPCRA to take advantage of a higher
threshold than those set out in 40 CFR 372.25 for any listed toxic
chemical, it the annual reportable amounts of that toxic chemical did
not exceed 500 pounds for the combined total quantities released at the
facility, disposed within the facility, treated at the facility (as
represented by amounts destroyed or converted by treatment processes),
recovered at the facility as a result of recycle operations, combusted
for the purpose of energy recovery at the facility, and amounts
transferred from the facility to off-site locations for the purpose of
recycle, energy recovery, treatment, and/or disposal. These volumes
correspond to the sum of amounts reportable for data elements on EPA
Form R (EPA Form 9350-1;Rev. 12/4/93) as Part Il column B or sections
8.1 (quantity released), 8.2 (quantity used for energy recovery on-
site), 8.3 (quantity used for energy recovery off-site), 8.4 (quantity
recycled on-site), 8.5 (9uantity recycled off-site), 8.6 (quantity
treated on-site), and 8. gquantity treated off-site).

The alternate threshold applies to a defined category of facilities
on a per chemical basis. The alternate manufacture, process, or
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otherwise use threshold for a specific chemical at a facilit¥ meeting
the category definition would be an amount greater than 1 million
pounds per year. Specifically, if a facility manufactures, processes,
or otherwise uses 1 million pounds or less of a chemical annually, and
if 500 pounds or less of that chemical is present in their annua
reportable amount, then the alternate reporting option is available to
that facility for that chemical. Other chemicals at the facility that
do not meet the criteria for the alternate threshold would continue to
be reported on Form R as currently required.

To take advantage of the alternate threshold, a facility is
required to: El) Submit an annual certification statement indicating
that the facility met the requirements for use of the alternate
threshold for the specific chemical and (2) maintain and make available
upon request accurate records substantiating the calculations
supporting the facility"s claim of eligibility for the alternate
threshold for each chemical.

I11. Explanation of this Threshold Modification

This final rule establishes an alternate threshold for purposes of
submitting reports under section 313 of EPCRA. The key factors that
govern the aﬁplication of _this alternate threshold are, the sum of
amounts of the listed toxic chemical in their annual reportable amount,
and the quantity of that chemical being manufactured, processed, or
otherwise used within the facility.

Current reporting thresholds set forth in EPCRA section 313(f)(1)
apply to the manufacture, process, or otherwise use of listed section
313 chemicals. In short, these are activitg—based thresholds. EPCRA
section 313(F)(2) also provides EPA with the flexibility to revise the
established activity-based threshold amounts in section 313(f)(1) and
apply such revised thresholds to individual chemicals, classes of
chemicals, or categories of facilities. However, any modification of a
threshold must continue to obtain reporting on a substantial majority
of total releases of the chemical at all fTacilities subject to the
requirements of section 313.

This final rule first establishes a category of facilities based on
the annual sum of a listed toxic chemical in their annual reportable
amount. By establishin% this category of facilities, a threshold
modification can then be applied selectively to that category. A
facility becomes part of this category if at least one toxic chemical,
otherwise reportable, does not exceed the 500 pound criterion for that
chemical in their annaual reportable amount. Annaul reportable amount
is defined as the combined total quantities released at the facility,
disposed within the facility, treated at the facility (as represented
bK amounts destroyed or converted by treatment processes), recovered at
the facility as a result of recKcle operations, combusted for the
purpose of energy recovery at the facility, and amounts transferred
from the facility to off-site locations for the purpose of recycle,
energy recovery, treatment, and/or disposal. These volumes correspond
to the sum of amounts reportable for data elements on EPA Form R (EPA
Form 9350-1; Rev. 12/4/93) as Part Il column B or sections 8.1
(quantity released), 8.2 (quantity used for energy recovery on-site),
8.3 (?uantity used for energy recovery off-site), 8.4 (quantity
recycled on-site), 8.5 (quantity recycled off-site), 8.6 (quantity
treated on-site), and 8.7 (quantity treated off-site).

A facility In this category is then eligible to take advantage of
an alternate manufacture, process, or otherwise use threshold of 1
million pounds for that specific chemical. Hence, if the facility meets
the criterion of having no more than 500 pounds in its annual
reportable amount of a listed toxic chemical, and for that chemical,
the facility does not exceed the manufacture, process, or otherwise use
threshold of 1 million pounds, then that facility may submit a
certification statement for that chemical in lieu of a full Form R. A
facility eligible to apply the alternate threshold and choosing to
submit a certification statement must keep records substantiating the
facility"s eligibility determination. IT EPA subsequently determines
that the facility was ineligible to apply the alternate threshold, then
the Agency can bring an enforcement action with respect to non-
reporting of Form R.

I11. Issues Considered and Comment Summary

EPA received about 500 comments iIn response to EPA"s Alternate
Threshold proposal (59 FR 38524). Approximately 400 of these comments
were submitted by industry or entities representing industr¥ concerns.
The remaining comments were submitted by environmental and labor
organlgatlonsz public interests groups, state program representatives,
and private citizens. The following section is a discussion of the
major issues and points raised in comments received and EPA"s
consideration of those comments that pertain to this final rule. The
major issues are discussed in the following order: Structure of the
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facility category; poundage level for the category; alternate threshold
level; certification statement; recordkeeping requirements; covered
facility status; degree of burden reduction; and effective date. A
Response to Comment document, which addresses issues raised in the
comments and outlines EPA"s response in greater detail, has been
prepared and is available through the TSCA docket (OPPTS-400087) .

A. Facility Category

The reporting modification established by this rule is intended to

?[OVlde regulatory relief for facilities that report low amounts of

isted toxic chemicals in their annaul reportable amount. For reasons
stated in the proposal (59 FR 38524), this reporting modification is
intended to help focus both industry®s and EPA"s resources on the data
of greatest significance. EPA proposed to target this regulatory relief
at facilities where the sum of releases and a subset of the transfers
were below 100 pounds. However, EPA offered alternatives including use
of total waste as the basis of the eligible ~“category.""

1. Category based on releases and certain transfers as proposed.
Many industry commenters voiced approval for the structure of the
categorx as initially proposed b{ EPA, but generally these commenters
urged the Agency to raise the volume level of the category. Several
comments submitted by industry requested that EPA consider all releases
to Publicly Owned Treatment Works (POTW) as zero_releases_or disregard
them from the calculations a facility must make in determining their
eligibility for the alternate threshold. A number of commenters from
industry said that EPA should only focus on amounts released and

referred to the language in the statute whichP states, . . . ~"such
revised threshold shall obtain reporting on _a substantial majority of
total releases of the chemical at all facilities . . . ,"" as

support_l These commenters argued that transfers to POTWs and
landfills have little environmental effect and do not represent actual
environmental loadings. Many commenters from the animal feed and dairy
industries referred to their most frequently released chemicals, such
as sulfuric acid, arguing that amounts of these chemicals are almost
completely neutralized or adequately treated by recipient POTWs and
should not be considered a factor in a facility"s eligibility. A
similar comment suggested that, if EPA is interested in amounts going
to or being handled by POTWs or landfills, the TRI should be expanded
to include these types of facilities.

\ \Section 313(f)(2)--The Administrator may establish a
threshold amount for a toxic chemical different from the amount
established by section 313(f)(1). Such revised threshold shall
obtain reporting on a substantial majority of total releases of the
chemical at all facilities subject to the requirements of this
section. The amounts established under this paragraph may, at the
Administrator®s discretion, be based on classes of chemicals or
categories of facilities.

EPA disagrees with commenters who would limit the category to
direct releases at the facility only. EPA"s rationale for proposing the
sum of releases and certain transfers was to cover direct as well as
potential environmental loadings associated with the wastes generated
by that facility. EPA can see no merit in the argument that transfers
to POTWs should be discounted as part of the category determination.
The ultimate entry into the environment of any particular chemical sent
to a POTW in wastes is highly dependent upon the type of treatment/
disposal process at that POTW. For example, ammonia may be destroyed by
tertiary treatment processes, but not all POTWs employ this process.
Additionally, many chemicals, such as most metals, are not converted to
less toxic forms during treatment processes, such as those employed by
POTWs, and may either pass directly through these treatment operations
and/or be directed to other media. Therefore, EPA believes that these
amounts, along with amounts handled by other management practices that
can potentially result in environmental releases, should be accounted
for and be part of a facility"s eligibility determination.

Many commenters representing environmental and public interest
groups stated their concern over the amounts of materials that would
not be accounted for by EPA"s proposed category approach. These
commenters urged EPA to eliminate the ~“recycling loophole™  which can
be characterized by the removal from public access information on the
volumes associated with waste management activities such as materials
recycling. These commenters contend that not including this type of
information as a criterion in the facility category determination
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undermines source reduction and is in conflict with national policy
established in the Pollution Prevention Act (PPA) of 1990. Some of
these commenters stated that the recycling loophole encourages burning
of toxic wastes that are often transferred to cement Kkilns, instead of
encouraging source reduction practices. Additional comments received
raised concerns over hazardous emissions that result from solvent
recycling operations, some of which are not listed within the
manufacturing SIC codes of 20 through 39, and therefore, are not
currently required to report to TRI. Commenters indicated that TRI
provides specific data on transfers of hazardous wastes for the purpose
of recycling. These data are important because they indicate where
releases from the further processing of such toxic chemicals may be
occurring.

A comment from a representative of a state"s toxics reporting
program stated that significant amounts of currently reported
information within their state would no longer be reported if EPA"s
category were implemented as proposed. Their analysis of the impact on
their state"s reporting indicated that EPA"s proposal would primarily
benefit larger businesses. This commenter noted that some facilities
operating in their state identified as meeting the 100 pound category
as proposed have reported off-site transfers for recycling of amounts
as high as 3 and 15 million pounds for a given chemical. This commenter
suggested that this ~“recycling loophole®® could be eliminated by
including off-site transfers for recycling and those amounts burned for
energy recovery in the category determination.

As discussed below, EPA believes that there is merit in structuring
the category in such a way to include volumes associated with
management activities beyond releases and limited transfers as
proposed. Ultimately, the structure of the category should relate to
how well it serves to provide an optimal balance between burden
reduction for submitters and data preservation for users of the full
range of TRI data.

2. Category based on annual reportable amount. EPA"s proposal
included an alternative that would establish a category based on the
total amount in wastes, which was referred to as total waste
generation. This category includes all amounts released on-site,
transferred off-site for treatment or disposal, recycled or burned for
energy recovery on- or off-site, and treated on-site. One commenter
from industry argued against using the total waste option, because the
purpose of the reporting modification should be concerned with
information relevant under EPCRA. This commenter went on to say that
the information collected under the PPA of 1990 is subsidiary to EPCRA
section 313 data elements. This commenter and several others from
industry stated that basing the category on total waste limits the
amount of burden reduction sought by this reporting modification, and
that adopting the total waste approach would actually serve as a
disincentive for applying more pollution prevention practices.

Similarly, commenters from industry said that creating a category
determination that does not include amounts sent off-site for recycling
or to incineration for energy recovery would encourage more facilities
to engage in these activities, as opposed to treating or directly
disposing of wastes. An industry representative said that not including
amounts sent off-site as part of the facility category determination is
particularly relevant when such wastes are recovered and are then
returned to the originator. This commenter along with several others
from industry said that excluding these amounts would encourage
facilities to participate in responsible/reasonable care types of
programs, which further pollution prevention goals.

One commenter said that the environmental releases from wastes
generated by a ~“covered facility™" are likely to be included in the
calculation of environmental releases either (i) by the generator of
the waste, or (ii) by an off-site ~“covered facility"" to which the
waste is sent for recycling or energy recovery. The commenter continued
by saying that since environmental releases are the ultimate focus of
the TRI program, the likelihood that they will be included in the
release calculations of some ~~“covered facility"" should allay fears
that toxic chemicals transferred off-site for recycling or energy
recovery would somehow escape the system.

EPA disagrees with commenters stating that information collected
under the PPA is subsidiary to data mandated by EPCRA section 313. EPA
believes that the PPA data are an enhancement of the basic data
gathered by EPCRA section 313. The purpose of this enhancement was to
provide the public with a more complete picture of the amount of toxic
chemicals in facility waste streams, which can highlight the potential
for source reduction. EPA believes that including a broader category of
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amounts reportable to TRl in a facility"s determination will not
discourage facilities from implementing pollution prevention
activities, and that the inclusion of this broader category of amounts
will encourage facilities to practice source reduction measures where

possible, which is the primary goal of pollution prevention.?

\ \Pollution Prevention Act of 1990, section 6602(a)(4) ~~Source
reduction is fundamentally different and more desirable than waste
management and pollution control. The Environmental Protection
Agency needs to address the historical lack of attention to source

reduction.""

Comments from the environmental community, labor organizations,
states, and private citizens voiced strong opposition to EPA"s proposed
category because it did not include amounts being recycled or burned
for energy recovery. These commenters were concerned about the removal
from public access of information regarding the further processing of
hazardous materials and the emissions that may result. A number of
commenters urged EPA to continue to collect the information on
materials sent off-site for the purpose of recycling and/or energy
recovery which were not included in EPA"s proposed approach. A few
public interest groups submitted comments that described hazardous
materials recycling as a hazardous activity, and urged EPA to continue
to collect information on materials being sent to these facilities.
Noting cases where these facilities have created serious environmental
problems, a few other comments came from individuals and local interest
groups living near facilities where hazardous waste recycling and
burning occurs. These commenters stress the need for their communities
to have access to information regarding materials being sent to these
facilities. Some urged EPA to list these types of facilities for direct
TRI reporting.

Several commenters stated that EPA has the authority, through the
PPA and EPCRA, to collect and make available information regarding
chemicals being recycled and burned for energy recovery and urged that
EPA continue to do so.

EPA believes that a category based on either releases and transfers
or annual reportable amounts will satisfy the section 313(f)(2)

requirement for reporting on ~“total releases”"" because ~“annual

reportable amounts, as defined in this rule, encompasses releases.
However, EPA agrees with the commenters concerned with the amounts of
materials that are not part of the category based on releases and
transfers. As noted in the proposal, amounts associated with waste
management activities for those facilities fitting a category
description based only on releases and transfers can be substantial.
EPA carefully weighed these comments regarding the structure of the
category and has determined that a category based on annual reportable
amounts is more consistent with the goals of EPCRA than the release and
transfer option.

EPA"s proposal presented an analysis of the volumes of materials
managed as waste that would be affected (i.e., not reported in detail)
under a reporting modification based on a facility category of releases

and transfers or annual reportable amounts.

Table 1.--Comparison of Impact on Data Between Proposal and Final Rule (1992 Data)

Data affected*\1\ (Percent of 1992 Data)

1992 Data -—- - - - -

Final
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Number of Form Rs 83,000 62,500 (-25%) 63,000 (-24%)

Pounds of Releases and Transfers 4,400,000,000 222,700 (0.01 %) 2,209,800 (0.05%)

Pounds of Annual Reportable Amounts 37,000,000,000 6,105,310,400 (16.7%) 2,505,600 (0.01%)

*1Pounds of releases/transfers and annual reportable amounts not reported on Form R and percentage of national

amounts, if the alternate threshold had been available and used by all eligible facilities for 1992 reporting.

There was a substantial difference in the annual reportable amount
data associated with the forms, as defined by the two basic category
approaches. As presented in EPA"s proposal, the total waste volume
(annual reportable amount) associated with the forms identified by a
category based on releases and transfers (at a level of less than 100
pounds), was estimated to be 2.2 billion pounds based on 1991 data.
This represented approximately 6.3 percent of this data nationally. The
same category, in terms of 1992 data, as seen in Table 1 above,
affected approximately 6.1 billion pounds of annual reportable amount
information, or 16.7 percent of this data nationally. In comparison, a
category based on annual reportable amounts not exceeding 500 pounds
would apply to very nearly the same number of Form Rs. However, based
on 1991 data, these forms had only 2.7 million pounds of annual
reportable amounts associated with them. The forms fitting the same
category for 1992 reporting, as seen in Table 1 above, have an
estimated 2.5 million pounds of annual reportable amount data
associated with them (Ref. 4). EPA believes that the significant
increase in volumes of annual reportable amounts reported in 1992 as
compared to 1991 can be attributed to a greater amount of recycling and
on-site treatment activities reported by those facilities that have
releases and transfers of less than 100 pounds. Additionally, some of
the volume differences may also be attributed to more accurate
reporting given that 1992 was the second year that the data associated
with the PPA was required.

EPA believes that the disparity in amounts of data associated with
the forms defined by a category based on releases and transfers and a
category based on annual reportable amounts is great enough to discount
an approach based on only releases and transfers for treatment and/or
disposal. Hence, EPA agrees with those commenters who have stressed the
need to retain information on amounts of materials being treated,
recycled, or burned for energy recovery both on-site and off-site. EPA
has therefore structured the category in this final rule to be based on
the sum of amounts reported during the calendar year as represented by
the following: The combined total of quantities released at the
facility, disposed within the facility, treated at the facility (as
represented by amounts destroyed or converted by treatment processes),
recovered at the facility as a result of recycling operations,
combusted for the purpose of energy recovery at the facility, and
amounts transferred from the facility to off-site locations for the

purpose of recycle, energy recovery, treatment, and/or disposal. These
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volumes correspond to the sum of amounts reportable for data elements
on EPA Form R (EPA Form 9350-1; Rev. 12/4/93) as Part 11 column B or
sections 8.1 (quantity released), 8.2 (quantity used for energy
recovery on-site), 8.3 (quantity used for energy recovery off-site),
8.4 (quantity recycled on-site), 8.5 (quantity recycled off-site), 8.6
(quantity treated on-site), and 8.7 (quantity treated off-site).

Certain commenters stated their objection to inclusion of these
amounts, using the rationale that doing so would discourage pollution
prevention. EPA believes that inclusion of these amounts is in keeping
with the goal and national policy of pollution prevention. EPA believes
that this information should be available to the public and other
interested parties, who are concerned with the operations that
generate, receive, and further process large amounts of these
materials. The public has demonstrated a strong concern about these
operations, and TRI provides a reliable accounting of reportable
constituents and their estimated amounts from those facilities required
to report to TRI. EPA further believes that requiring facilities to
account for pollution prevention efforts, including source reduction
activities, can serve to inform industry and the users of the data
about the level of progress being made at a particular facility and
within a given industry.

EPA believes that a category based on annual reportable amounts
will more appropriately focus the burden reduction benefit of this rule
on facilities that have limited the entry of toxic chemicals into waste
streams, rather than on facilities that could derive the benefit by
shifting toxic chemicals from one management practice to another. EPA
also believes that a category based on annual reportable amounts will
retain a higher degree of specificity of the toxic chemical data while
still allowing for the burden reducing ~~conversion®® of a substantial
number of full Form R reports to certification statements.

3. Category based on a chemical list division. Many commenters from
industry supported the approach put forth in the SBA petition to treat
listed chemicals differently. This approach was referred to in EPA"s

proposal as the ~“split list"" approach. These commenters stress that
only by distinguishing among chemical toxicities can EPA effectively
determine what information can be exempted on the basis of a chemical®s
relative and potential impact. They argue that only by making
distinctions among chemicals on the basis of their human health and/or
environmental impacts can EPA properly determine what information is
vital to a community"s right-to-know, as opposed to chemical accounting
for the sake of reporting. A few of these commenters supported EPA"s
example of splitting the listed chemicals primarily based on their
Occupational Safety and Health Administration (OSHA) carcinogen
classification, as presented in EPA"s lIssues Paper (Ref. 3). Several of

these industry commenters who support the ~“split list"" approach
suggested that EPA establish a simplified petitioning system that would
allow parties to submit requests to move chemicals from one list to
another.

One commenter stated that current risk assessments are overly
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reliant on cancer rates and ignore too many other health problems,
including adverse reproductive outcomes such as birth defects,
developmental abnormalities, low birth weights, and behavioral
abnormalities. This commenter also cites adverse effects on the human
immune system, neurological diseases, as well as asthma and other
respiratory diseases. In addition, other commenters noted that adverse
impacts on the ecosystem, including wildlife reproductive effects
(e.g., from endocrine disruptors), need to be considered when
discussing toxicity.

Many of the commenters from the environmental community stressed
their concern over losing any data or limiting the public®s access to
information on toxic chemicals that persist in the environment or have
carcinogenic, developmental, or other serious health impacts. Several
commenters described EPA"s alternate threshold as inappropriate and

insisted on full reporting on ~“small releases®" of persistent toxic
chemicals such as mercury or highly toxic chemicals such as phosgene.
Other commenters supported the addition of highly toxic chemicals and
are in favor of setting a much lower reporting threshold in order to
receive reports on these chemicals. A few commenters urged EPA to add
these types of chemicals to TRl and require reporting for any amounts
released. One commenter objected to EPA"s proposed reporting change,

stressing that it is based on the fallacious assumption that ~“small®*
releases do not pose risks to public health and the environment and
therefore the public does not need explicit information regarding such
releases.

For the purpose of this category structure, EPA chose to make no
distinction among listed chemicals. EPA is not attempting to apply
risk-based concepts in this rulemaking. EPA does recognize that there
are wide variations in the hazards associated with the chemicals on the
list. EPA is concerned that the current threshold structure may be
masking important data on releases and waste management activities of
certain chemicals that may exhibit bioaccumulative properties or direct
toxicity even at low levels. EPA may consider a future modification of
current thresholds to more fully capture information on chemicals that
persist in the environment and bioaccumulate.

It is, therefore, EPA"s intention to establish a reporting
modification in this rulemaking that creates a degree of reporting
relief without substantially limiting the information currently
collected and made available through TRI. It is also EPA"s intention
that this reporting modification apply to all industries subject to
reporting and to all listed toxic chemicals without regard to their
relative hazard.

4. Chemical-specific issues. Several commenters from the feed
industry repeated their position that the chemicals for which the
majority of their reports are submitted are Food and Drug
Administration (FDA) approved nutrient additives for animal feed, and
are generally recognized as safe (GRAS) by the scientific community.

One commenter supporting these points added that the industry®s
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handling practices for these chemicals further reduce losses that might
otherwise occur, which should lessen concern over adverse affects
resulting from the use or processing of these chemicals. One commenter
requested that EPA establish a separate reporting threshold for ~~by-

products, such as ammonia generated from rendering operations, and
suggested a 100,000 pound level for these chemicals.

A few specialty industries, such as the cold storage industry,
which uses ammonia for refrigeration units, claim that their industry
accounts for only a fraction of the volume of ammonia produced
nationally. These commenters make the point that their use of this
chemical is safe, does not threaten the environment, and the reporting
of the emissions associated with these uses serves no benefit.

One commenter believes EPA should modify the processing threshold
to exclude chemicals intentionally added when making products for
distribution if the total facility releases and transfers are less than
4 percent of the use volume of the chemical in the calendar year. This
commenter states that this step will promote use reduction and release
reduction by facilities where processing of toxic chemicals is
essential for the manufacture of their product.

As indicated in the above section, many of the comments submitted
by the environmental community urged EPA to collect and make available
through TRI1 information on any amounts of chemicals that could affect
serious impacts on human health and the environment.

For many of the same reasons given in the above discussion
concerning a possible list division, EPA intends that the regulatory
relief provided by this rule be applied to all facilities and all
listed toxic chemicals, rather than only those that are not highly
toxic. EPA believes that the intent of EPCRA section 313 is to place
the decisionmaking on whether a facility"s releases are acceptable to a
community in the hands of the community. Therefore, EPA does not
believe that it should make distinctions among the listed chemicals on
the basis of inherent toxicity.

Avoiding further complication in the use of TRI data is also a
significant consideration in how this burden reduction amendment is
structured. EPA strongly believes that an individual interested in
accessing TRI data should be able to locate and understand the
information contained in the data base with as few encumbrances as
possible. Singling out specific chemicals and chemicals managed by
specific processes from how other chemicals are reported, could
unnecessarily complicate the use of the data. While many of the issues
raised by the commenters concerning specific chemicals may have merit,
EPA does not believe it would be productive to further complicate this
rule amendment by making particular exceptions for specific chemicals

or handling practices.

B. Level of the Category

In addition to the basis on which a category of facilities would be

structured, EPA asked for comment on the poundage level proposed and
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offered alternatives. Although a few commenters supported EPA"s
proposed level of less than 100 pounds for the sum of releases and
transfers, most of the commenters from industry preferred a higher
level, while some commenters generally opposed to the reporting
modification said they could accept a level such as zero or 10 pounds
as long as total waste were not excluded and other conditions were met.

A federal Agency, along with one chemical manufacturer, submitted
comments in support of EPA"s proposed level, while comments submitted
by the feed industry generally supported a release and transfer level
of 500 pounds. This level was supported by these commenters based on
the types of chemicals handled by their industry. One chemical
specifically mentioned was sulfuric acid, which some commenters said,
““would not be of great concern for releases at 500 pounds or less.""
Some of the other commenters supported the 500 pound level based on the
level of accuracy of data collected by TRI.

A few industry commenters said that EPA"s proposed level was too
low to benefit their specific industry and urged EPA to elevate the
level . A trade association, among others, criticized EPA"s proposal as
lacking adequate justification. Several of these commenters said that
EPA"s selection of approach and level were unfounded, while others

disagreed that there was a ~“natural break™" in the data, as EPA
described at the 100 pound level. Some commenters identified other
levels in the data that they thought indicated a more appropriate level
for selection. Several industry commenters questioned EPA"s sincerity
in providing any level of significant burden reduction. One commenter
stated that EPA"s proposed level is based on the impact of total waste
information affected, which does not necessarily relate to actual
volumes of total waste generated.

One commenter said that EPA should set the category level at 500
pounds because it currently accepts range reporting of 0-499 pounds and
adopting a ~~low-level™" release category of less than 500 pounds is
effectively no different than allowing a facility to use a range code.
Other commenters supporting the 500 pound level describe the data loss
as not unreasonable.

Several commenters said that EPA"s proposed level does not allow a
margin of error in estimating releases, and therefore, many facilities
will be forced to submit actual release amounts on Form R and will not
be able to take advantage of the alternate threshold.

Additional comments were submitted that stated the application of a
less than 100 pound category on chemicals with relatively low
toxicities was not consistent with EPA"s Common Sense Initiative, and
that a 5,000 pound release of a chemical such as an acidic cleaner over
the course of 1 year is insignificant. These commenters stress that
chemicals such as this do not bioaccumulate, are not carcinogenic, and
do not damage the environment at the levels used by their industry.

Commenters supporting the split list approach are in favor of an
elevated poundage level for chemicals of low toxicity and a much lower

poundage level for those chemicals determined to have higher toxicity
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or hazard concerns. Many of these commenters urge EPA to apply the
SBA"s 5,000 pound level to the low toxicity chemicals and a 10 pound
level for chemicals considered to be of greater concern. Some
commenters supporting the split list approach argued that the adoption
of a 5,000 pound level for low toxicity chemicals could improve data
quality and further lessen the burden on industry and EPA. Some
commenters suggested variations on the levels suggested by the SBA
petition, such as 1,000 pounds for low toxicity chemicals and O to 500
pounds for chemicals with high toxicities.

One commenter supporting a 5,000 pound split list approach assumed
that if all of the amounts released and transferred (for the purpose of
treatment and/or disposal) which EPA estimated would not be reported on
under its proposal were located at a single facility using one chemical
of ~“typical"" toxicity, the concentrations of those releases would be
below OSHA permissible exposure limits if the distance to the
facility"s fenceline was 470 meters or more. The commenter continued
with this supposition to make the point that for a 5,000 pound release
and transfer category level, within no single location (zip code) would
there be a loss of an amount great enough to trip a Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA)
reportable quantity (RQ) for a single facility, at least for two states
researched by the commenter. This argument is premised on the amount
released and transferred, for a given chemical under the 5,000 pound
category level, being evenly distributed over a facility"s annual
operations while not exceeding the maximum amount released within a
single 24-hour period of a chemical of ~“typical™" toxicity. The
commenter used ammonia as an example. This argument would not apply for
chemicals with CERCLA RQ values below 100 pounds, which would exclude
approximately 150 currently listed TRl chemicals (Ref. 2).

Additionally, a CERCLA listed chemical released in excess of its RQ
value as part of a facility"s routine operations, as presented in the
example, would require an application for continuous release
notification, or the facility would be required to report each instance
that the amount released exceeded the chemical®s RQ value.

Many other comments submitted by industry supported a level of
5,000 pounds, making no toxicity distinctions among listed chemicals.
This was broadly supported by referring to the percentage of release
and transfer (for the purpose of treatment and/or disposal only) data
that would still be collected. These commenters referred to EPA"s
analysis relating to volumes of chemicals released on-site and sent
off-site for the purpose of treatment and/or disposal that would be
affected based on a range of category levels. Many commenters contend
that by establishing the category level at less than 5,000 pounds, only
an additional 0.7 percent of the data for releases and transfers would
be affected, as compared with a facility category set at less than 100
pounds for releases and transfers. Many of these commenters said that
their facility had never received a request for information or had any
knowledge of the public®s interest in releases of low amounts, adding

that resources necessary to provide this information could be used more
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beneficially.

A comment submitted by a chemicals manufacturer supporting the
5,000 pound threshold said that such a threshold would not
significantly reduce the quantity of aggregate releases and transfers
that their facilities currently report.

A trade association submitted comment in support of a total waste
approach, but proposed a level matching that of a conditionally exempt
small quantity generator as defined in the RCRA program, which would be
less than 2,645 pounds.

Conversely, some commenters argued that EPA should be focusing on
expansion of community right-to-know and should lower reporting
thresholds to collect data on small releases of highly toxic chemicals
that are currently unavailable to the public in a comprehensive format.

An environmental organization criticized the alternate threshold
proposal for not including amounts transferred to recycling and energy
recovery facilities. This organization voiced support for a total waste
approach, but with a threshold of 10 pounds. Citing data presented in
EPA"s proposal, this commenter states that a facility category based on
total waste at a 10 pound level corresponds to approximately 10,000
forms, which represents substantial regulatory relief for businesses
without reducing the public"s access to important information which
they have a right-to-know. A major trade union voiced approval of this
approach, provided that a facility also indicate into which media a
chemical was released.

As discussed in the preceding section, EPA has decided to base the
Facility category on the annual reportable amount rather than the
amount released plus limited transfers. After considering the multiple
factors related to the selection of a category level, EPA has selected
an annual reportable amount of not greater than 500 pounds. In choosing
a poundage level, EPA sought a level that provides a reasonable balance
between preserving the detail of data available to the public and
providing facilities with a realistic option for burden reduction. EPA
believes that a level of 500 pounds or less represents a reasonable
cut-off for this annual reportable amount approach. EPA estimates that
20,100 Form Rs would have been affected for the 1992 reporting year by
the alternate threshold for a category based on an annual reportable
amount of no more than 500 pounds. This number of forms is essentially
identical to the number that would have been eligible for the proposed
approach.

Based on 1992 data, the amounts reported on Form Rs identified as
coming from facilities that would meet the facility category of annual
reportable amounts not exceeding 500 pounds, account for less than 1
percent of annual reportable amounts reported nationally. While the
amounts reported by facilities fitting EPA"s proposed category and
level account for nearly 17 percent of annual reportable amounts
reported nationally. These data also indicate several additional
impacts that EPA believes are important in determining which level is

appropriate.
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EPA believes that a comparison of impacts at the county level is
relevant to EPA"s decision. Based on 1992 data, an estimated 250
counties would have greater than 50 percent of all of their annual
reportable amount data affected by a category based on releases and
transfers at a 100 pound level, as EPA proposed. Under a category based
on annual reportable amounts not exceeding 500 pounds, about 90
counties are estimated to have greater than 50 percent of their annual
reportable amount data affectedP (Ref. 1 ). Perhaps more importantly,
the number of counties that would have a volume of over 1 million
pounds of their annual reportable amount data affected, based on the
proposed release and transfer category, is estimated to be greater than
278, while the category based on annual reportable amounts not
exceeding 500 pounds has no counties where annual reportable amounts
greater than 1 million pounds would be affected (Ref. 1).

Selection of the 500 pound level is consistent with current range
reporting. Current reporting guidance allows facilities to submit
estimated amounts pertaining to releases on-site or transfers off-site
in terms of three range codes. These range codes correspond to poundage
amounts of 1-10, 11-499, and 500-999 pounds. Range codes can be used in
as many reporting fields as the estimated amount applies for amounts
released or transferred. While range codes are not currently available
for reporting PPA data, establishing a category of facilities based on
annual reportable amounts effectively extends range reporting to these
activities. Submission of a certification statement is different from
receipt of a Form R that indicates amounts in ranges. The certification
will not provide the detail as to which media the chemical was released
or otherwise directed as does Form R.

EPA does not believe that the fact that a commenter has received no
inquiries from the public demonstrates that the information is not of
value. Because the data are kept in a publically available database,
there is no need for individuals to contact a company in order to
access and use the information.

Finally, EPA believes a category based on annual reportable amounts
not exceeding 500 pounds will limit the loss of detailed information
currently available, while providing industry with a reasonably
attainable level. As EPA"s analysis indicates in Table 1 in unit
111_A_2. of this preamble, that the approach selected is estimated to
apply to approximately 25 percent of the currently reported

submissions.

C. Alternate Threshold Level

EPA proposed that facilities which meet current section 313
reporting requirements for a listed toxic chemical, but estimate for
that chemical the sum of amounts released and transferred (for the
purpose of treatment and/or disposal only) is below 100 pounds per
year, could take advantage of an alternate manufacture, process, or
otherwise use threshold of 1 million pounds per year, for that

chemical. The proposed 1 million pound alternate threshold received
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considerable comment. Comments were primarily directed at the
proposal®s impact on those facilities with low releases and limited
transfers but which have high volume chemical uses. The following unit
addresses comments on the alternate threshold in terms of: (1)
Application of the alternate threshold; (2) impact on high volume
chemical users; and (3) alternatives to the proposed approach.

1. Application of the alternate threshold. Several commenters
requested that EPA clarify whether the Agency intends the application
of the alternate threshold to apply in the same manner as current
threshold applications for submitting Form R. In particular, commenters
wanted clarification that the 1 million pound alternate threshold
applies in a mutually exclusive manner to either manufacture, or
process, or otherwise use of the toxic chemical within the facility.

EPA confirms that the application of the alternate threshold
applies in the same manner as current thresholds apply in making
compliance determinations for submitting Form R. This is reflected in
Sec. 327.27(c) of the regulatory text. That is, the alternate threshold
represents the amount that the facility manufactures, or processes, or
otherwise uses of the listed toxic chemical. If the facility meets the
eligibility criteria for the category and does not exceed 1 million
pounds of manufacture, or process, or otherwise use, then the facility
may be eligible for reduced reporting. In a multi-establishment
Facility situation, the owner or operator must determine the total
amount of the same listed toxic chemical that is, for example,
otherwise used within all establishments of the facility and then
compare it to the alternate threshold. Owners or operators of
facilities should also be aware that the calculation of the low volume
category amount, annual reportable amounts not exceeding 500 pounds in
total wastes, must be based upon a whole facility determination, and
must include all activities occurring within all establishments within
the facility, unless otherwise exempt.

Several commenters saw no apparent rationale for the million pound
threshold, since, as one commenter stated, EPA has not collected
threshold data for EPCRA section 313 reported chemicals. One commenter
states that EPA should eliminate the million pound per year

““manufacture, process, or otherwise use threshold, since one of the
key objectives for the EPA proposal is to reduce reporting of de
minimis releases; this commenter sees no reason to establish an
additional qualification threshold related to chemical usage, which
goes beyond the Congressional intent for EPCRA to keep the public
informed of releases to the environment.

Another commenter stated that the 1 million pound threshold is
unnecessary because this rulemaking focuses on amounts released not
used. The volume of a listed chemical which a facility manufactures,
processes, or uses should have no bearing on whether that facility
qualifies for the proposed de minimis category based on releases, since

no appreciable benefit is gained by either the public or the regulated

community if releases are below the facility category level.
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As described in unit Il of this preamble, EPA is issuing this rule
under the authority of section 313(f)(2) to reduce the reporting burden
for those facilities that have relatively low amounts of listed
chemicals in annual reportable amounts. To accomplish this, EPA is
establishing a category of facilities based on certain criteria that
would be eligible to use an alternate threshold. It is by the
application of a higher manufacture, process, or otherwise use
alternate threshold that determines the eligibility of facilities
within the category to elect to submit a certification statement in
lieu of a Form R for those chemicals to which the category criteria
apply.

2. Impact on high volume chemical users. Many commenters criticized
the proposed alternate threshold level for penalizing high volume
chemical users with low releases and transfers, providing these
facilities with no incentive for pollution prevention while displaying
a bias against facilities reporting within certain SIC codes. Some
believe the regulation should serve as an opportunity for EPA to reward
or encourage companies with low releases, instead of subjecting
facilities to a threshold which many view as still too low. One firm
conducted an analysis indicating that facilities operating in the metal
and metal fabrication industries (SIC codes 33 and 34) account for
approximately 21 percent of all Form Rs submitted under TRI. Under the
proposed rule, these facilities would have been unable to take
advantage of the alternate threshold at a disproportionate rate due to
their large volumes of materials recycled and further processed that
would have exceeded the proposed 1 million pound threshold. Several
commenters from the feed industry said that facilities in this industry
can regularly process 1 million pounds or more of feed ingredients that
contain TRl chemicals but are able to keep their releases typically
below 100 pounds. These commenters ask why these operations should be
penalized for their high efficiency.

Some commenters expressed the belief that EPA"s proposed alternate
threshold had been arbitrarily selected and was not clearly defined.
Several commenters emphasize that EPA should set the alternate
threshold level high enough to allow all facilities with qualifying low
releases to utilize the burden reduction intended by this rulemaking.
Some of these commenters recommended alternatives such as a 10 and 50
million pound thresholds instead of EPA"s 1 million pound proposed
level.

One commenter said that EPA appears to be unaware of the
fundamental reality that production throughput does not relate to
amounts released. This commenter repeated the position that EPA should
reward large facilities that control their releases by allowing them to
qualify for the same benefit.

Through this rule, EPA intends to provide a reporting modification
that delivers some degree of regulatory relief while continuing to
capture relevant data. The 1 million pound alternate threshold
represents an attempt to balance these two concerns.

Many commenters from the environmental community and others
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commented that the structure of the regulation put forth in EPA"s
proposal would allow facilities to handle volumes of up to 1 million
pounds per chemical without the public having access to this
information. These commenters were concerned about those amounts that
would not be included in the facility category, such as amounts
recycled as EPA proposed, and that the amount of a chemical managed by
these activities would only be limited by the level of the alternate
manufacture, process, or otherwise use thresholds.

EPA believes that concerns raised by commenters, about the proposed
approach affecting potentially very large amounts of information on
chemicals in waste streams (i.e., they would not be reported), has been
mitigated by establishing a facility category based on annual
reportable amounts. By establishing the category based on annual
reportable amounts, only amounts managed in waste streams up to the
level established for the category are eligible for reduced reporting.
In contrast, EPA"s proposed approach would have allowed a facility to
conduct such waste management activities as on-site treatment well
beyond the category level of 100 pounds and submit a certification
statement so long as the facility did not exceed the alternate
threshold of 1 million pounds.

EPA has established the alternate threshold for manufacture,
process, or otherwise use of 1 million pounds in order to provide those
Facilities with annual reportable amounts not exceeding 500 pounds per
chemical with a lower burden reporting option, while preserving more
detailed data for facilities that manufacture, process, or otherwise
use larger volumes of chemicals. A 1 million pound alternate threshold
for amounts manufactured or processed, with annual reportable amounts
not exceeding 500 pounds, represents an efficiency of 99.95 percent and
EPA believes this level is likely to include the vast majority of
Facilities meeting the category. EPA also believes that establishing
the alternate threshold at 1 million pounds is an effective means to
retain more detailed information where exceedingly large volumes of
toxic chemicals are managed.

3. Alternatives to the proposed approach. Many commenters offered
alternatives to the proposed activity threshold. One commenter
suggested that EPA consider a straight revision of the otherwise use
threshold from the current 10,000 pound level to 25,000 pounds in order
to simplify the rule.

EPA considered revising the otherwise use threshold in its initial
analysis of this rulemaking. By revising the otherwise use threshold,
only those forms pertaining to chemicals used would be affected and the
reduced reporting would not apply to chemicals manufactured or
processed. Additionally, where a revision of the otherwise use
threshold may be easier to implement than the alternate threshold
established by this rule, it does not provide the ability to consider
and make allowances for the types of information that will be affected.
For example, the current reporting thresholds allow a facility to have

uses of a chemical in amounts up to 10,000 pounds and not be required
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to report to TRI. Uses of a chemical can result in direct releases or
transfers of nearly all of the amounts used. By raising the otherwise
use threshold to 25,000 pounds, a facility could potentially release up
to 25,000 pounds of a given constituent and the public would not have
access to that information through TRI.

Two commenters believe EPA should modify the ~~“otherwise use""
threshold to exclude chemicals contained in closed systems that are not
released under normal use activities. Reporting under section 313 is
often required when a listed chemical contained in a closed system is

charged or recharged in amounts that exceed the ~~otherwise use""
threshold of 10,000 pounds. The commenters state that the inclusion of
this type of ~“otherwise use"" in threshold determinations does not
meet the intent of EPCRA, since releases may not occur in the same year
that the facility"s activity meets the reporting threshold. The
commenters further state that pollution prevention is generally not
applicable to these kinds of closed systems, with the exception of use
of a substitute chemical--which may or may not be less toxic, and may
be controlled by other laws and regulations. These commenters argue
that the exclusion of closed systems from the threshold determination
parallels other EPA guidance on exemptions for use of an article, and
is in keeping with the intent of EPCRA.

EPA believes the type of activity described by this commenter
should continue to be a covered use under TRI. These types of uses can
involve handling of significant quantities of a listed chemical. EPA
has provided an interpretation that only requires considering amounts
toward the otherwise use threshold in those years when such large

volumes are handled, such as when refrigeration systems are recharged.

D. Certification Statement

EPA proposed that each qualifying facility that chooses to apply
the alternate threshold must file an annual certification statement for
that listed toxic chemical instead of a Form R. The proposal outlined
two primary purposes of a certification statement. A certification
statement serves as a means of informing the public about the presence
and general magnitude of combined releases and transfers of a listed
toxic chemical by a facility at a lower burden than submitting a Form
R. It also serves to satisfy the statutory intent of section 313(f)(2)
which requires that reporting be obtained on a substantial majority of
releases of a chemical. The proposed elements of the certification
statement included signature of a senior management official, facility
identification, location and certain other linkage data, the chemical
identity, and an indication of any trade secrecy claim.

1. General reactions to the certification statement concept. Many
commenters, primarily those representing the regulated community,
oppose the concept of a certification statement. Several commenters
stated that EPA should comply with the spirit and purpose of the
Paperwork Reduction Act and not require an annual certification. Two

commenters stated that numerous other environmental requirements,
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including the basic TRl thresholds, allow for self-determination with
requirements, and question why this rule should be different. Others
commenters raised similar concerns. For instance, if the facility meets
the ~“exemption®® standard, then recordkeeping should be sufficient for
the purposes of an inspection.

EPA would like to reiterate that the proposal of an alternate
threshold was not developed to establish a wholesale exemption from
section 313 reporting requirements. Because the statute does not
provide expressed authority to establish a specific release-based
threshold, EPA has used the alternate threshold authority in section
313(F)(2) to grant some regulatory relief to small sources. Section
313(F)(2) requires that a revised threshold based on a facility
category concept retain reporting on a ~“substantial majority”" of
releases. Therefore it would not be sufficient to simply rely on
recordkeeping as a means of satisfying the law. A certification
statement serves the purposes of right-to-know by providing the public
with the basic information that a facility manufactures, processes, or
otherwise uses a listed chemical in excess of current thresholds in
section 313(f)(1), that the annual reportable amount is between O and
500 pounds, and that the facility did not exceed the alternate
threshold for reporting. This information will be made available in the
TRI data base. Company records supporting such determinations are
available to EPA inspectors.

Several commenters representing environmental and public interest
groups supported the concept of a certification statement. This support
is generally associated, however, with a particular low volume amount
that establishes the category. For example, one commenter states that a
certification statement is appropriate, but the proposed level is too
high. Another commenter states that annual certification should be
provided, but only if the level is set at 10 pounds or below. Another

commenter states that at most, EPA should allow annual certification
where a facility"s releases, all transfers, and waste streams are zero,
or 10 pounds, if simple check boxes show where the chemical went (land,
water, air, recycling, etc.)."" Another commenter states that annual
certification is reasonable only if there is no loophole for recycling
and energy recovery, that source reduction goals are not undermined,
and that small release quantities are truly small. A commenter from a
state government indicated that a certification statement would ensure
that the present universe of facilities covered by their State
pollution prevention rules would remain intact.

EPA, in this final action, has adopted a certification statement
approach and the basis of the low volume category has been shifted to
an annual reportable amount approach. EPA does not believe, however,
that implementation of a certification statement should be made
contingent upon the setting of a particular poundage value for the
category level. EPA believes that a certification statement is
necessary in order to maintain public right-to-know and to meet the

statutory "~ “substantial majority®" of releases requirement. The
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certification statement relates to a range volume for a given chemical
contained in the annual reportable amount that can have multiple
connections to quantitative line items as reported or Form R. However,
EPA does not agree that additional check boxes are needed in the
certification statement. EPA believes that the category and level
established in this final rule are such that replacement of full Form
Rs, for those eligible reports, with certification statements provides
the public with an adequate level of information.

2. Frequency of certification. In the proposed rule, frequency of
certification would track the annual requirement for submission of Form
R. EPA requested comment on the appropriateness of certification
statements received less frequently than on an annual basis. Commenters
representing environmental and public interest groups supported annual
certification. Many commenters representing the regulated community
stated that industries should be able to submit the certification only
once, arguing that a facility that takes advantage of the alternate
threshold will likely remain eligible year after year, and if they
become ineligible, they will submit a Form R. These commenters stated
that during facility inspections, EPA could require facilities to
perform detailed calculations to verify eligibility and that such
detailed calculations to support the certification should not be
required each year.

Other commenters recommended a 3 or 5-year certification schedule.
Several commenters, many from the metal plating industry, favor a 3-
year certification with appropriate recordkeeping. Commenters from
industry generally believe that annual certification at any level is
not necessary and does little to reduce the burden of reporting.
However, one commenter representing an industry which generally opposed
the certification statement, indicated that if EPA were to require such
a statement that it should be annual. The reason given is that there is
a greater likelihood of missed filings under a bi-annual or tri-annual
schedule and the consequent exposure to enforcement.

In this final rule, EPA has retained an annual schedule for
submission of the certification statements. EPA believes that a one-
time or multi-year approach would not provide the data continuity
necessary for providing the TRI data annually to the public. In
addition, EPA does not believe that it should present the information
to the public in the TRI data base from such certification activity
unless it is based upon a positive submission by the facility. For
example, lack of receipt of a certification statement during one of the
“Tout years®™" can mean one of two things. The facility could still be
within the eligibility limits of the alternate threshold, or it could
be beyond such limits and has not submitted a Form R. EPA is sensitive
to the cost considerations of an annual certification schedule.
However, this cost is in general a lower cost than for Form R
submission each year. Also, if operations do not change significantly
from year-to-year, as commenters indicate, then the subsequent year
determination of eligibility should not be a time-consuming data

development process.
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Development of the information needed for a facility”"s
certification statements will generally involve only a one-time (one-
chemical) collection burden. In addition, most of the information on
the certification statement is very similar, if not identical to the
facility identification section of the current Form R. Furthermore, the
Agency plans to develop streamlined methods for submitting the
certification statements beginning with the 1995 reporting year. The
Agency”s Automated Form R magnetic media submission software will be
modified to include the ability to create the certification statement.
This software is already designed to allow importation of data
previously filed. Once created or imported, the data will remain
accessible for all subsequent filing unless there has been a change in
the basic facility identification information. Even then, changing the
data will be straight-forward. The only additional variable will be the
name of the listed toxic chemical to which the certification statement
applies.

3. Representing certification statements in the data base. EPA
plans to enter the data from these certification statements into its
regular TRl data bases. The data will be marked to indicate that it
represents certification statements rather than Form Rs. In this way, a
geographic or chemical search will be able to show the presence of a
facility and the chemical for which it is applying the alternate
threshold. Quantitative analyses using certification statement data
could be done in one of several ways. The user could make a ~~worst
case"" assumption and choose to count a total of 500 pounds of the
chemical released from that facility. An alternative would be to use a
midpoint of 250 pounds total release, similar to the treatment of
current range reports.

EPA received comment from a federal agency that requested that the
regulatory language of the proposal be changed prior to the final rule
that would allow facilities to submit a single certification for
multiple chemicals meeting the alternate threshold criteria.

At this time, EPA is requiring that a facility submit a unique
certification statement for each chemical meeting the alternate
threshold conditions. Facilities may assert a trade secrecy claim for a
chemical identity on the certification statement as on the Form R.
Reports submitted on a per chemical basis protect against the
disclosure of trade secrets. Certification statements with trade
secrecy claims, like Form Rs with similar claims, will be separately
handled upon receipt to protect against disclosure. Comingling trade
secret chemical identities with non-trade secret chemical identities on
the same submission increases the risk of disclosure. Also, processing
techniques currently in place make handling of one form with more than
one chemical difficult and be more likely to create submission errors

on the part of Form R reporters, as well as handling errors by EPA.

E. Covered Facility
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Several commenters requested clarification from the Agency
regarding the status of a facility that may take advantage of the
alternate threshold. These commenters were concerned that the preamble
discussion in the proposal seemed to indicate that those facilities
taking advantage of an alternate threshold were not covered facilities
for purposes of TRI reporting, yet language in the proposed section
372.27(a) states that ~~. . . a covered facility may apply an alternate

reporting threshold . . . .

1. Applicability to ~"piggy-back®™" requirements. Several commenters
questioned whether a facility that utilizes the alternate threshold is
a section 313 ~“covered facility™" as outlined in 40 CFR 372.22. The
primary concern expressed by these commenters relates to so called
T Tpiggy-back® " requirements of other state or federal laws or
regulations. For example, a state law or regulation may cite a section
313 "““covered facility™™ as a facility that must pay a fee, submit
additional information, or conduct facility pollution prevention
planning.

40 CFR 372.22 of the regulations, ~“covered facilities for toxic
chemical release reporting,”" defines the facilities for which a Form R
must be submitted. A facility that can take advantage of the alternate

threshold may or may not be a ~~covered facility™" for purposes of any
specific toxic chemical. 1t will depend upon the factual situation and
the choices made by the owner/operator. The following examples
illustrate common situations/choice combinations:

(i) A facility that fits within the category description, and
manufactures, processes or otherwise uses 1 million pounds or less of a
listed toxic chemical annually, and whose owner/operator elects to take
advantage of the alternate threshold is not a covered facility and no
Form R is required.

(ii) The facility described in example (i) that fits within the
category description, and manufactures, processes, or otherwise uses 1
million pounds or less of a toxic chemical annually, but whose owner/
operator elects not to use the alternate threshold is a covered
facility subject to the thresholds under section 313(f)(1) for which a
Form R must be submitted.

(iii) A facility that fits within the category description, but
that manufactures, processes, or otherwise uses more than 1 million
pounds of a toxic chemical annually must still submit Form R and,
therefore, remains a covered facility. In this final rule, Sec. 372.22
has been amended to reflect this interpretation.

The Agency wants to make it clear, however, that its determination
on this issue may not necessarily mitigate the impact of piggy-back

requirements. The ultimate impact of being a ~“covered facility™" can
vary depending upon how the linkage is constructed in the specific
state or other federal requirement. For example, where a state
requirement is based upon the number of Form R reports submitted to the
state (e.g., report-based filing fee), the submission of certification

statements instead of Form R reports could provide an incremental

burden reduction. Conversely, if the state requirement is based upon
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the submission of at least one Form R report, a facility may be subject
to the same degree of piggy-back burden irrespective of the existence
of the alternate threshold. In this scenario, it is only those
facilities who could substitute certification statements for all of
their Form R reports that may benefit. Under any circumstance, a state
could modify its requirements to adjust for certification statements,
and EPA has no control over such state actions. Owners/operators should
contact the appropriate state authorities for guidance.

EPA"s determination on this issue in no way limits or affects its
ability to bring enforcement actions against a facility. If a facility
wishes to take advantage of the alternate threshold, then it must
determine that its annual reportable amount did not exceed 500 pounds
of the chemical for that year, it must file a certification statement,
and it must keep appropriate records. Therefore, if the facility fails
to submit either a certification statement or a Form R, the facility is
a non-reporter and faces penalties up to $25,000 per day per violation
(see EPCRA section 325(c), 42 U.S.C. 11045). In addition, even if the
facility files a certification statement, the Agency can bring an
enforcement action based upon the inadequacy of required records or a
determination that the facility"s calculation of annual reportable
amount was incorrect.

2. Applicability to partial facility reports. Commenters asked
whether the alternate threshold certification process applied in the
same manner as Form R reporting in the case of such partial facility
reports. Currently the regulations at Sec. 372.30(c) allow separate
reports to be filed for the same chemical by establishments within a
multi-establishment facility. This was allowed as a convenience for
such multi-establishment facilities because these separate
establishments may operate independently of one another and would find
it easier to file reports on their own operations than to have to
consolidate reporting data across several such operating units.
However, this is only allowed if there has been a total facility
threshold determination for the manufacture, process, or otherwise use
of a listed chemical. Form R contains a check box for a question

relating to whether the report is a ~“partial facility™" report.

For the purposes of the certification statement, the facility must
also make its determination based upon the entire facility"s operations
including all of its establishments. If the facility as a whole is able
to take advantage of the alternate threshold, a single certification is
required. EPA can see no benefit in allowing a facility with multiple
establishments to submit more than one certification statement for each
of the chemicals for which it is eligible. The eligibility to submit a
certification statement is made on a whole facility determination.
Thus, all of the information necessary to make the determination has
been assembled to the facility level. No other detail is required by
the certification statement and, therefore, no apparent benefit is
provided to the facility in having it submit multiple statements

containing duplicative information.
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REGION 6 TN-199
DELEGATION
12/14/15

EMERGENCY PLANNING AND COMMUNITY RIGHT-TO-KNOW-ACT

R6-22-3-A. Administrative Enforcement Actions

1. AUTHORITY. To take any administrative enforcement action under the Emergency
Planning and Community Right-to-Know-Act (EPCRA) including, but not limited to:
delegating representatives of the Administrator to conduct inspections, and issuing
compliance orders, complaints or other notices, and subpoenas.

2. TO WHOM DELEGATED. The Director, Compliance Assurance and Enforcement Division,
and the Director, Superfund Division.

3. LIMITATIONS.

a. The delegatee, the Director, Compliance Assurance and Enforcement Division, may
exercise this authority only in regard to Section 313, 322 and 323 of Title 11l of SARA, and
must consult with the Regional Counsel or his designee prior to issuing orders, assessing and
collecting penalties, and issuing subpoenas, unless such consultation is waived by
memorandum.

b. The delegatee, the Director, Superfund Division, may exercise this authority only in regard
to Section 302, 303, 304, 311, 312, 322 and 323 of Title 111 of SARA and must consult with
Regional counsel or designee before exercising this authority.

c. The delegatees must consult with the Assistant Administrator for Enforcement and
Compliance Assurance or designee, before exercising this authority, unless such consultation
is waived by memorandum.

d. The Regional Counsel or his designee shall conduct hearings and represent and the Agency
at all hearings conducted under this authority.

4. REDELEGATION AUTHORITY. This authority may redelegated to the Branch Chief level
or equivalent in the Compliance Assurance and Enforcement Division and the Superfund
Division.

5. ADDITIONAL REFERENCES. EPCRA, Section 325.

Delegation of Authority from the
Regional Administrator
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