UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

In the Matter of:

Docket No. TSCA-05-2023-0004
RO CHER ENTERPRISES, INC. d/b/a DOOR
AND WINDOW WAREHOUSE OUTLET,
INC.; DOOR AND WINDOW WAREHOUSE, JOINT MOTION FOR AN
CO.; and/or DOOR AND WINDOW EXTENSION OF TIME

SUPERSTORE

Downers Grove, Illinois
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Respondent.

JOINT MOTION FOR EXTENSION OF TIME

COMES NOW, the United States Environmental Protection Agency, Region 5 (“Complainant”),
by and through its undersigned counsel and pursuant to 40 C.F.R. § 22.7(b), to respectfully request that
this Tribunal extend the deadlines set forth in its August 24, 2023 Prehearing Order (as extended by
Order dated December 4, 2023) by 90 additional days. Complainant has conferred with Respondent and
Respondent has agreed to join Complainant in this Motion.'

40 C.F.R. Part 22 allows this Tribunal to “grant an extension of time for filing any document:
upon timely motion of a party to the proceeding, for good cause shown, and after consideration of
prejudice to other parties.” 40 C.F.R. § 22.7(b). The decision to grant a stay of this proceeding is within
this Tribunal’s discretion and generally involves consideration of the following three factors:

[(1)] Whether or not the stay will serve the interests of judicial economy, result in

unreasonable or unnecessary delay, or eliminate any unnecessary expense and effort;

[(2)] the extent, if any, of hardship resulting from the stay, and of adverse effect on the

judge’s Docket; and [(3)] the likelihood of records relating to the case being preserved
and of witnesses being available at the time of any hearing.

! Respondent maintains its position that this proceeding should also be stayed pending a resolution of Ro
Cher Enters., Inc. v. EPA, No. 1:23-cv-16056 (N.D. Ill. filed Nov. 16, 2023). See Dkt. No. 14.
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Borla Performance Indus., EPA Docket No. CAA-09-2020,0044, 2022 WL 887454, at *3 (ALJ, March
15, 2022) (Order on Respondent’s Motion to Stay the Proceeding).?

In Borla Performance Industries, the court cautioned against any “stay so extensive that it is
‘immoderate or indefinite’ in duration” and that a court “abuses its discretion by issuing ‘a stay of
indefinite duration in the absence of a pressing need.’” Id. (citing Landis v. N. Am. Co., 299 U.S. 248,
255,257 (1936)). To identify a “pressing need,” the court explained balancing interests in favor of and
frustrated by a stay, but also that “[o]verarching this balancing is the court’s paramount obligation to
exercise jurisdiction timely in cases before it.”” Id. (quoting Cherokee Nation of Okla. v. United States,
124 F.3d 1413, 1416 (Fed. Cir. 1997)).

Because each of the Borla Performance Industries factors support a time-limited stay here,
Complainant asserts that an additional 90-day extension of deadlines set forth in this Tribunal’s
Prehearing Order is equally warranted. A time-limited extension is not an indeterminate stay and would
not be so immoderate or indefinite that it would frustrate this Tribunal’s management of its Docket.

1. Further extension will serve the interests of judicial economy, will not result in
unreasonable or unnecessary delay, and will eliminate unnecessary expense and effort

The parties are continuing to engage in good faith settlement discussions. In February 2024,
Respondent provided Complainant with financial information pertaining of multiple years of “Door and
Window Superstore’s” balance sheets, purporting to establish its inability to pay any civil penalty claim.
Complainant anticipates that it likely will require additional disclosure of financial information from
Respondent to fully evaluate Respondent’s financial position. In the meantime, Complainant has begun
the process to retain and assure authorization of a third-party financial analyst to assist in reviewing

Respondent’s disclosure. Counsel for Complainant and Respondent have discussed the nature of the

2 See also In re Von Roll America, Inc., 2006 WL 2847399, at *1 (noting that during a six-month stay for filing substitute
action in federal court, none had been filed but settlement discussions had occurred, and granting second, three-month stay
“in the interest of efficiency, conserving parties’ resources and encouraging the settlement of action”)
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additional information that Complainant anticipates will be necessary to fully analyze Respondent’s
inability to pay assertion.

A further extension here would allow additional time for Respondent to gather and submit
additional financial information; for Complainant’s financial analysts to perform an initial analysis of
Respondent’s financial position; and for the parties to engage in subsequent settlement discussions based
on those analyses. Complainant is hopeful that 30 days for each of these steps is a sufficient amount of
time to allow the parties to continue their good faith settlement discussions.

Based on the continuing good faith settlement discussions, counsel for Complainant believes that
there remains a possibility of settling this matter, avoiding the time and expense of litigation. Therefore,
granting a further extension will serve the interests of judicial economy because it may eliminate the
need to further litigate this matter. Moreover, allowing the parties additional time to continue these
discussions may avoid the expense and effort of producing their respective Prehearing Exchanges, and
instead focus their efforts on settlement of this matter. Complainant seeks a time-limited extension; it
will not result in unreasonable or unnecessary delay.

2. Further extension will not have an adverse effect on this Tribunal’s Docket

A time-limited further extension will not frustrate this Tribunal’s docket and is likely to conserve
resources of the Tribunal. An extension will not have an immoderate effect on this Tribunal’s docket
because it will allow the parties sufficient time for settlement negotiations, including substantiation of
Respondent’s assertion of inability to pay. A successful settlement would preserve this Tribunal’s
resources and a time-limited extension is reasonable to accomplish that end.

Moreover, as noted in Respondent’s earlier Unopposed Motion for Stay of Proceedings, Docket
# 14 at 2 (Nov. 20, 2023), Respondent has filed a collateral action in the United States District Court for
the Northern District of Illinois raising constitutional challenges to this administrative proceeding. On

December 22, 2023, Respondent filed a motion for preliminary injunction seeking to enjoin this
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administrative proceeding, which Complainant opposed. Motions practice concluded on February 12,
2024, and the district court has taken Respondent’s motion under advisement.?

A time-limited further extension may also allow for the district court to resolve the motion for a
preliminary injunction in the collateral district court proceeding, which, depending on how that motion
is resolved, may preserve this Tribunal’s and the parties’ resources.

3. Further extension will not negatively impact the records related to the case being preserved
or witnesses being available at the time of any hearing

Finally, a further extension will not have an adverse impact on the preservation of records or the
availability of witnesses in this matter. The majority of the records upon which Complainant intends to
rely at any forthcoming hearing are already in its possession or are currently under development.
Similarly, the witnesses Complainant intends to call at any forthcoming hearing have already been
retained or are in the process of being retained and have been apprised of their role in the Complainant’s
presentation of its case. Further, Respondent has notified this Tribunal that it believes this matter
involves “few documents and witnesses.” Document #14 at 4 (Nov. 20, 2023). Barring some unforeseen
circumstance, Complainant has no reason to believe that an additional extension in this matter will
negatively impact either records or witnesses.

% %k ok ok

For the reasons cited above, Complainant respectfully requests that this Tribunal grant an
additional 90-day extension to all dates and deadlines in its December 4, 2023 Prehearing Order. The
new deadlines would therefore be:

Status Report: June 12, 2024

Preliminary Statements: June 12, 2024

Complainant’s Initial Prehearing Exchange or CAFO: July 2, 2024
Respondent’s Prehearing Exchange: July 22, 2024

3 On February 29, 2024, the district court issued the attached minute order deferring dispositive motions until after the United
States Supreme Court decides SEC v. Jarkesy, No. 22-859 (Argued November 29, 2023).
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Complainant’s Rebuttal Prehearing Exchange: August 15, 2024

Respectfully submitted,

Digitally signed by NORA
NORA WELLS

Date: 2024.03.07
WELLS 08:59:37 -06'00"
Nora Wells,

Counsel for Complainant
EPA Region 5

Digitally signed by
FUterman1 Futerman, Andrew

Date: 2024.03.07

Andrew 08:53:17 -06'00"

Andrew Futerman,
Counsel for Complainant

EPA Region 5

In the Matter of: RO CHER ENTERPRISES, INC., et al. U.S. Environmental Protection Agency
Docket Number: TSCA-05-2023-0004 77 W. Jackson Boulevard, M/S C-14J
Motion for an Extension of Time Chicago, Illinois 60604

Page 5 of 5 (312) 353-2325



Attachment 1



Case: 1:23-cv-16056 Document #: 19 Filed: 02/29/24 Page 1 of 1 PagelD #:185

UNITED STATES DISTRICT COURT
FOR THE Northern District of lllinois — CM/ECF NextGen 1.7.1.1
Eastern Division

Ro Cher Enterprises, Inc.
Plaintiff,
V. Case No.: 1:23-cv-16056
Honorable Steven C. Seeger
U.S. Environmental Protection Agency, et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Thursday, February 29, 2024

MINUTE entry before the Honorable Steven C. Seeger: The Court reviewed the
joint initial status report. (Dckt. No. [18]) The parties are engaged in an administrative
proceeding. The parties must file a status report in that administrative proceeding by
March 12, 2024. The parties must keep the Court apprised of any important development
in the administrative proceeding. The Court will keep a watchful eye out for the decision
by the Supreme Court in Jarkesy v. SEC. This Court will defer dispositive motions until
the Supreme Court issues its decision. The Court takes the motion for a preliminary
injunction under advisement. The Court directs the parties to engage in good faith
settlement discussions, and file a status report by March 31, 2024. Mailed notice (ags)

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site atvww.ilnd.uscourts.gov.



In the Matter of Ro Cher Enterprises, Inc., et al., Respondent.
Docket No. TSCA-05-2023-0004

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Motion for an Extension of Time, dated March 7, 2024 was
served on the following parties in manner indicated below:

Original by OALJ E-Filing System to:
Mary Angeles, Headquarters Hearing Clerk
U.S. Environmental Protection Agency
Office of Administrative Law Judges
Ronald Reagan Building, Room M1200
1200 Pennsylvania Avenue, NW
Washington DC 20004

Copy by Electronic Mail to:

Mr. and Mrs. Roger and Cheryl Janakus
Ro Cher Enterprises, Inc., et al.

c/o Molly Nixon and Oliver Dunford
Pacific Legal Foundation

3100 Clarendon Blvd Suite 1000
Arlington, VA 22201
mnixon@pacificlegal.org
odunford@pacificlegal.org

For Respondent

Dated: March 7, 2024
Chicago, Illinois

Respectfully submitted,

Digitally signed by
FUtermana Futerman, Andrew
Date: 2024.03.07

Andrew 08:56:32 -06'00"

Andrew Futerman,
Counsel for Complainant

EPA Region 5
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