UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ADMINISTRATOR

In the Matter of:

August Mack Environmental, Inc., Docket No. CERCLA-HQ-2017-0001

N— N N N

Requestor.

AUGUST MACK ENVIRONMENTAL, INC."S SECOND MOTION
TO SUBMIT ADDITIONAL DOCUMENTS INTO THE RECORD

August Mack Environmental, Inc. (“AME”), for its Second Motion to Submit
Additional Documents into the Record, states the following:

1. In its September 8, 2021 Order of Redesignation and Prehearing Order, the
Tribunal ordered the parties to submit exhibits with its prehearing exchanges and said
that permission was needed to submit additional documents into evidence.

2. On October 22, 2021, AME filed its Initial Prehearing Exchange and 322
numbered exhibits (RX 001-322). (AME Initial Prehrg. Exch., pp. 4-19.)

3. In addition, it identified the following documents as exhibits it would rely
on as evidence in this matter, including, but not limited to, documents identified through
the discovery phase of this case, deposition transcripts, video recordings of depositions,
deposition exhibits, written discovery requests and responses, and any document
necessary for impeachment or rebuttal. (Id. at 19.)

4. Further, AME expressly reserved the right to identify additional exhibits as

discovery progressed. (Id.)



5. On November 29, 2021, AME filed its rebuttal prehearing exchange, which
included a supplemental list of exhibits and documents in response to EPA’s prehearing
exchange, and these documents were marked RX 323-RX 328.

6. On September 16, 2022, AME filed its Motion to Submit Additional
Documents into the Record, including documents marked RX 329 — RX 340.

7. In accordance with its initial prehearing exchange and orders, AME
submits the complete Settlement Agreement for the Mohawk Tannery Site as RX 341.

8. This document is necessary to rebut EPA’s arguments.

9. On October 28, 2022, EPA filed its response to AME’s Motion for
Accelerated Decision.

10.  In its response to AME'’s statement of undisputed material facts, EPA
disputed that it has never preauthorized an innocent non-settling private party. (EPA
Resp. SMF, ] 119.) In that paragraph, EPA stated that “the Mohawk Tannery PDD []
provided preauthorization to a non-liable party in the context of a Prospective Purchaser
Agreement.” (Id.)

11.  EPA cited AX 11 to support its dispute, which is the PDD for the Mohawk
Tannery Site and a single appendix to the Mohawk Tannery Administrative Settlement
Agreement.

12. In addition, in its response to AME’s motion for accelerated decision, EPA

stated, “AME’s argument that EPA never grants preauthorization to non-liable parties is



simply factually incorrected, as established in the record. See AX 11.” (EPA Resp. MFAD,
p-41.)

13.  AME is moving to enter the entire Administrative Settlement Agreement
for the Mohawk Tannery Site into the record as RX 341.

14.  There is good cause to enter this document into the record as evidence
because it is relevant, supports AME’s position, rebuts EPA’s arguments, and having a
complete document in the record instead of the excerpt is warranted.

15.  Moreover, in the agreement, EPA and the prospective purchaser, Blaylock
Holdings, LLC, acknowledged there was “risk of claims under CERCLA being asserted
against the Purchaser . . . as a consequence of Purchaser’s activities at the Site” so “one of
the purposes of this Settlement is to resolve Purchaser’s potential CERCLA liability . . ..”
(Id. at p. 1 { 5.) The parties then note that the agreement is “[t]he resolution of this
potential liability[.]” (Id. at ] 6.) Stated differently, EPA has admitted that the purchaser
who received preauthorization in the Mohawk Tannery matter was a potentially liable
party that was settling that liability with EPA.

16.  Lastly, it is AME’s understanding that this settlement agreement can be
located at CERCLA Docket No. 01-2020-0063, and the Tribunal should take judicial notice

of it.
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Certificate of Service

I certify that the foregoing was filed and served on the Chief Administrative Law
Judge Biro on November 11, 2022 through the Office of Administrative Law Judge’s e-

tiling system, and that a copy of this document was also served on opposing counsel at

the following e-mail addresses: cohan.benjamin@epa.gov and Berg.ElizabethG@epa.gov.
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