
UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

IN THE MATTER OF: ) 
) 

FIRESTONE PACIFIC FOODS, INC., ) Docket No. EPCRA-10-2007-0204 
) 

Respondent. ) 

INITIAL DECISION 

By Accelerated Decision previously issued, Respondent Fires tone Pacifi c Foods, Inc. was 
found li able for violating Section 3 12(a) of the Emergency Planning and Community Right-to
Kn.ow Act (E PCRA), 42 U.S .C. § 11022(a), by fa il ing to timel y submit fo r calendar year 2005·an 
Emergency and Hazard ous Chemical Inventory Form idenJi fying the p resence of 500 or more 
pounds o f the hazardous chemical ammonia at its fi"uit processing facility in Vancouver, 
Washington to the State E mergency Response Commission, the Local Emergency P lanning 
Committee, and the local fire department as all eged in Coun ts 1 to3 of the Complaint, 
respectively. Herein, Respondent is found liable fo r vio lating EPCRA Section 31 2(a) by fail ing 
to timely submit the same such forms to the same three enti ties for calendar years 2001-2004, as 
all eged in Counts 4-1 5 of the Complaint. Pursuant to Subsection 325( c)(l) o(EPCRA,"42 
U.S .C. § 11 045(c)(l ), an aggregate civil adm inistrati ve penalty in the amount of$42,690 is 
imposed on R espondent for these fi fteen violations. 

Before: Susan L. Biro 
Chie f Administrative Lmv Judge 

Appearances: 

For Complainant: 

Robert Hartman, Esq. 
Shirin Venus, Esq. 
Assistant R egional Counsel 
U .S .. Environmental Pro tection Agency 
1200 Sixth Avenue, Mail Stop ORC-1 58 
Seattl e, Washi ngton 98 1 0 1 

Issued: March 24, 2009 

For Respondent: 

Ben Shafton, Esq. 
Caron, Colven, Robi son & Shafton, P.S. 
900 Washington Street, Suite 1000 
Vancouver, Washington, 98660 



I. PHOCEDUHAL HISTOi~Y 

The U.S. Environmental Protection Agency, Region I 0 (EPA or Complainant) initiated 
this action on September 6, 2007 by fi ling a fift een (15) count Administrative Compl aint · 
charging Respondent Firestone Pacific Foods, lnc. (Firestone), with violating Section 312(a) of 
the Emergency Planning and Community Right-to-Know Act (EPCRA), 42 U.S.C. § 11022(a). 
Specifically, the Complaint alleges that for fi ve consecutive ca lendar years (200 1-2005) 
Respondent violated EPCRA Section 3 12(a) by fa iling to timely submit an Emergency and 
Hazardous Chemical Inventory Form (Inventory form) identifying the presence o f 500 or more 
pounds of the hazardous chemical ammonia at its fruit processing faci I ity in Vancouver, 
Washington to: (a) the State Emerg~ncy Response Commission (Counts l , 4, 5, 6, 7); (b) the 
Local Emergency Planning Committee (Counts 2, 8, 9, 10, I l); and (c) the local fire department 
(Counts 3, I 2, 13 , 14, 15). The Complaint proposes the impositioi1 of an aggregate penalty in the 
amount of $42,690 for these fifteen violations. On October 11, 2007, firestone fil ed a terse 
single-page Answer to the Complaint denying the violations and the truth of almost all of the 
underlying factual allegations, and requesting a hearing thereon. Thereafter, pursuant to a 
Prehearing Order, the parties submitted their Prehearing Exchanges. 

On f-ebruary 29, 2008, Complainant fi led a Motion for Partial Accelerated Decision as to 
Liability seeking determination of Respondent 's li abili ty only as to those counts of the Complaint 
pertaining to calendar year 2005 (Counts 1-3), which each al lege that Respondent fai led to timely 
submit the required Inventory Form to one of the three designated recipients. firestone 
subsequently fi led an Opposition to the Motion wherein it did not dispute EPA's all egations that 
it was required to (il e such fo rms for ca lendar year 2005 with the three recipients and that it did 
not timely do so . Instead, Firestone' s Opposition raised the affi rmati ve defense that Complainant 
was estopped from obtai ning judgment aga inst it on the 2005 vio lations as a result of the · 
representations EPA's inspectors made to it in Apri l and June of2006 that no adverse action 
would be taken against Respondent if the company submitted the requisite forms "soon." By 
Order dated May·l , 2008, Accelerated Decision in favo r of Complainant was granted as to 
Respondent 's liabi lity on Counts 1-3 of the Complaint. 

On June 3, 2008, a hearing was held as to Respondent's li ability on the remaining counts 
of the Complaint (Cemnts 4-15) and the appropriate penalty; if any, to be imposed for the 
violations found .1 Complainant presented the testimony of three witnesses at hearing: Theodore 
J.. Mix, Su7.annc E. Powers, and Zackary I. Schmi tz. Respondent presen ted two witnesses' 
testimony at hearing: Zackary I. Schmit7. and Stanley A. Firestone. Further admitted in to 

1 I3y agreement o f the parties, the hearing in thi s matter was conducted via video 
conference between EPA's fac ili ties in Portland , Oregon, where the parties, their counsel, the 
witnesses and the court reporter were al l located, and EPA's Administrative Courtroom in 
Washington, D.C., when~ the undersigned Presiding Officer was situated. The Tribunal is 
grateful to the parties for their cooperation in faci litating the hearing being held in thi s manner. 
Citation to the transcript of the hearing will be in the fo llowi r~g fonn: "Tr. _ ." 
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evidence was the parties' Joint Set of Stipulated Facts and Exhibits elated May 30, 2008 (cited 
hereinafter as "Stip. _ "). Tr. 14-15. In addition, by s~1ch stipulation and/or upon motion 
granted, Complainant's Exhibits 1-27 and Respondent 's Exhibit I were admitted into evidence 
(cited h.creinafter as "C's Ex. _" or "R's Ex. 1.")2 Tr. 13-15, 32, 34, 87. 

Post-Hearing Briefs were fil ed in this case by Complainant on July 7, 2008 (C's Brief) 
and Respondent on August 1, 2008 (R's B'rief), on which date the record closed. 

2 There was some confusion initially at hearing as to the correct identification of 
Respondent's Exhibit l. Tr. I 00-103. Respondent's Prehearing Exchange had identified for 
hearing one witness, Zackary Schmitz, and one exhibit- an e-mail dated March 8, 2007 f-i·om 
Deborah Needham to Stanley Fi restone, which was attached thereto. I~espondent then filed a 
Motion to Amend [i ts] Prehearing Exchange to expand the scope of testi mony of Mr. Schmitz, 
which was granted by Order dated May 29, 2008. On May 21, 2008 (thirteen clays before 
hearing), Respondent mailed to the undersigned a Second Motion to Amend Pre-1 fearing 
Exchange (Second Motion) to add as an exhibit a letter from Mr. Firestone to Robert Hartman 
(Complainant's counsel) dated January 12, 2007, (a copy of which was not attached to the 
Motion), as well as to add the testimony of Mr. Firestone (and Zackary Schmitz) as to the matters 
wi thin that letter. Tr. 182-85. Unfortunately, the envelope cOJ1taining the Second Motion was 
received damaged by the EPA mailroom and underwent security screening by the Senate Post 
Office, delaying its receipt by the Tribunal's Office until June 2, 2008, as a resu lt of which the 
Motion did not come to the attention of the undersigned prior to the hearing which began the 
following morning. Tr. 183-84. Moreover, very late in the evening of June 2, 2008, Respondent 
provided a copy ofMr. Firestone's letter to the Tribunal's Office via e-mail although it did not 
bring to the Court's at tention its previous filing of the Second Motion related thereto or that EPA 
did not object to the Second Motion. Being unaware of the pendency of the unopposed Second 
Motion, and in light of the document' s late submission and the fact that it appeared on its face to 
be eorrespondence exchanged for the purposes of sett lement inadmiss ible in evidence under 
Consol idated Rule 22 .1 9(a) ( 40 C.F.R. § 22.1 9(a)) and Rule 408 of the Federal Ru les of 
Evidence referred to therein, this Tribunal did not throughly review the document before hearing. 
As a result the undersigned initially mistakenly believed that Respondent's Exhib it 1 was the one 
exhibit Firestone submitted with its Prehearing Exchange. Subsequently, Respondent clarified 
that the sole exhibit it was offering into evidence as its "Exhibit 1" was the January 12, 2007 
letter, and Complainant indicated that it did not object to the letter's admission, nor to Mr. 
firestone's testimony thereon, despite the late submi~s ion of the evidence and/or the fact that it 
related to settlement discussions between the parties. Tr. 102-03, 184-85. 
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U. EPCRA SECTION 312 

As indicated above, the sole statutory provision Respondent is alleged to have violated in 
this case is EPCRA Section 312, which provides in perti nent part as fo llows: 

(a) Bas ic requirement. 

(1) The owner or operator of any facility wh ich is required to prepare orhave 
available a materi al safety data sheet for a hazardous chemical under the 
Occupational Safety and Health Act of 1970 and regulations promulgated under that 
Ad shal l prepare and submi t an eme1'gency and hazardous chemical inventory form . 
(hereafter in this title re ferred to as an "inventory form ") to each of the following: 

(A) The appropriate local emergency planning commi ttee [LEPC]: 

(B) The State emergency response commission [SERCl. 

(C) T he fire depatiment with jurisdiction over the faci lity. 

(2) The inventory form .. . shall be submitted ... annua lly ... on March 1, 
and shall contai n data wi th respect to the preceding calendar year. . . . 

* * * 

(b) Thresholds. The Administrator [of EPA) niay establish threshold quantities fo r 
hazardous chemica ls covered by thi s section below \·Vh ich no facility shall be subject 
to the provisions of this section. 

42 U.S .C . §§ I 1 022(a), (b). See also, 40 C.F.R. §§ 370.1 -370.41 (regulations estab li sh ing 
reporting requirements under EPCRA).3 

The regulations implementing the Occupational Safety and Health Act of 1970 (OSHA), 
referred to in EPCRA Section 312 above, mandate that "[e]mployers shall have a material safety 
data sheet (MSDS) in the workplace for each hazardous chemical which they use." 29 C.F'.R. 

3 Under LPCRA, "facil ity" means "all buildings, equipment, structures, and other 
stationary items \vhich are located on a single s ite or on contiguous or adjacent sites and which 
are owned or operated by the same person (or by any person ·which controls, is controlled by, or 
under common con trol w ith, such person)"; the t~rm "person" includes a corporation; "material 
safety data sheet" means the sheet required to be developed under 29 C. F. R. § 191 0.1200(g) ;. and 
"hazardous chemicals" are those designated under 29 C.F'.R. § 19 1 0.1200(c). 42 U .S.C. §§ 
11 049( 4)-(7), 11021 (a), (e). EPA has created and publ ished templates for the inventory forms 
required to be submitted under EPCRA Section 312. See, 40 C.F'.R. § 370.40 (Tier I form), 40 
C.P.R. § 3 70.41 (Tier II form); C's Ex. 2. 
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§ 191 0. 1200(g). See also, 29 C. r. R. § 19 1 0.1200(b )( I ),(b )(2)("all employers [arc] to provide 
information to their employees about the haza rdous chemical s to which they arc exposed, by 
means of ... m aterial safety. data sheets ... This section applies to any chemical which is known 
to be present in the workplace in such a manner that employees ma y be ex posed under normal 
condi ti ons of use o r in a foreseeable emergency.") .'' 

" Hazardous chemicals" under OSHA include those listed in 29 C.F.R. Part 1910, Subpart 
Z. 29 C.F.R. § 19 10.1200(d)(3)(J). Ammonia (CAS No. 7664-41-7) is on that list. See, 29 
C.F.R. § 1910.1000 Table Z-1 (Lin1its for Air Contaminants); C's Ex. 1 at 9. Thus, OSHA 
requires employers to have materi a l safety data sheets fo r am monia if it is used in their 
vvorkplace. In its regu lations, EPA has designated ammoniaas an "extremely hazard ous 
substance" pursuant to 42 U.S.C. § 11 002(a)(2), and in regard thereto established the presence of 
500 pounds at any one time during the preceding calendar year as the " threshold quantit y" of the 
chemica l triggeri ng the reporting provisions ofEPCRA Sect ion 312(a). 40 C.f. R. § 370.20(b)l 
40 C.F.R. Part 355, Subpart D , Appendices A and B (Lists of Ex tremely Hazard ous Substances 
and their Threshold Planning Quantities); Tr. 23. Therefore, under EPCRA Section 312(a), the 
owner or operator of a facility where 500 pounds or more of ammonia was present during the 
calendar year is required to prepare and submit by March 1 of the followi ng year an In ventory 
form repo rting s uch presence to the appropriate LEPC, S ERC, and fire department. C's Ex. I. 

4 for the purpose of this OSHA regulation, an "employer" is defined as "a person engaged 
in a business where chemicals are .. . used;" "material safet y data sheet (MSDS)" means "written 
or printed material concerni ng a hazardous chemical which is prepared in accordan ce \·vi th . 
paragraph (g) of thi s section;" "exposed" means "that an employee is subjected in the course of 
employment to a chemical that is a physical or health hazard, and includes potent ial (e.g. 
accidental or possible) exposut:e;" "subjected" in terms of health hazards "includes any route of 
entry (e.g. inhala ti on, ingestion, skin contact or absorption) ;" and "foreseeable emergency" 
means "any potent ia l occurrence such as, but not limited to, equipment failure, ru pture of 
containers, or fa ilure of control equipment v,,h ich could result in an u·ncontrolled release o f a 

· hazardous chemical into the workpl ace." 29 C.F.R. § 191 0.1200(c). 

5 

. . 



Ill. FfNDlNGS OF FACT 

Respondent Firestone Pacific Foods, Inc. is a small (20 person) private corporation which 
was fo rmed in 1984 as a fru it pr~duct i on and distri bution enterprise. C's Exs. 7, I 0; R's Ex , 1. 
J\t all times, Stanley Firestone has been the sole owner, president, vice-pres ident , and secretary 
of the company, which in 2006 had annual sa les or $3. 1 million. Tr. 9 1, 189; C's Ex. 7 p. 3; C's 
Ex. 10. Jn 1993, f irestone bLJilt and opened its current processing fac ility located at 42 11 NW 
Fruit Valley Road in Vancouver, Washington. R's Ex. 1; C's Ex. 3 p. 2; Cs Ex. I 0; Stip . I . 
Each year at its Cacility, fi ve to ten million pounds of fresh tl·uit berries are processed, packed , 
and stored in a refrigerator or freezer for do mesti c and export distribution. C's Ex. 3 at 2; Tr. 18 -
19, 91-92, 94. f irestone utilizes a closed anhydrous ammonia refrigeration system in its 
processing. 5 Tr. 19. Such system was initi ally insta ll ed in 1993 by the Seattl e Refrigeration Co. 
and included a 24"x 12' high pressure ammonia receiver capab le of holding I, 100 lbs. of 
ammonia when 80% fu ll.6 C's Ex. 27; Tr. 195-96, 205. Subsequently, Firestone engaged 
PcrmaCold Engineering, Inc. to expand its refrigeration system. C 's Ex. 8. Since 2005, 
Respondent's refi·igeration system has held 1,820 pounds of ammonia. Sti p. 7; C's Ex. 8. 

On Apri l 28,2006, two EPA investigators, Theodore (Ted) Mix and Harry Bel l, 
conducted an EPCRA compliance inspection of Fi restone's facili ty. C's Exs. 3, 11, 19; Tr. 16-
18, 40-41. The investigators observed that the facili ty had two freezer rooms cooled by its 
ammonia refi·igcration system. Such system included a high pressure receiver (an orange oblong 
cylindrica l tank) and three rectangular condensers located outs ide the processing bui lding, as well 
as three compressors situated inside the building. C's Ex . 3 at 2; C's Ex. 4; Tr. 22-23, 67-68, 7 1, 
75-76. During the inspection, Zackary Schmi tz, Firestone's Operations Manager,· advised the 
investigators that the refrigerat ion system contained approximately 4,000 pounds of anhydrous 
ammonia. C's Ex. 3 at 3, C's Ex. 19; Tr. 21, 38-39, 54, 79-80, 90, 96. In addition, Mr. Schmi tz 
indicated that the company had never filed any EPCRA Inventory Forms, explaining that it was 

5 "Anhydrous" means "without water. " The chemical compou·nd ammonia ( IJ·£3) is 
. general ly referred to as anhydrous ammonia to distinguish it fi·om household ammonia (ammonia 

hydroxide), \·Vhich is generally a solution of ammonia and water. See, Hawley's Condensed 
Chemical Dictionary 63 (1 1th Ed. 1987); C's Ex. I . Anhydrous ammonia functions as a 
refrigerant in that when pressuri zed it phases from a gas to a liquid . Then, once the pressure is 
released, the liquid ammonia proceeds to boil and vaporize back into its gaseous state (its boiling 
point is -33 .34. C), concomitantly absorbing ambient heat from the refri gerator area, .after which, 
in a closed loop system, it is re-pressurized and cooled back to a liquid state allowing the 
thermodynamic cycle to start again . I d., Tr. 19, 68-69, 73; C's Ex. I, 3. · 

6 A high pressure receiver, usual ly the largest vessel in a closed refrigeration system, · 
provides storage for ammonia in its liquid state when it is not in circt.flation in· otlier parts of the 
system and is designed to store the whole supply of liquid ammonia in the event the system is 
shut down. Tr. 19-20, 70-7 1, 77. Such 1:cceivers arc generally operated at no more than 80% 
capacity lor saCety reasons. Tr. 85. 
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unaware of Act's requirements. C's Ex. 19; Tr. 23, 43-44; Stips. 4-6. Consequent ly, Mr. Mix 
then "spent quite a bit of time" explaining the regul~tory requirements to Mr. Schmitz. Tr. 23. 
lie also provided Mr. Schmitz with a packet contai ning blank Inventory Forms accompan ied by a 
writt en set of instructions for completing and filing the forms (C' s Ex. 2), and reviewed wi th him 
how to complete and file the forms with the three requisite recipient entities. 7 Tr. 22-24, 41 , 55, 
61-63, 11 7; C's Ex. 3 at 3; C's Exs. 15, 19, 21. Additional ly, Mr. Mix counseled Mr. Schmitz 
that there were sign ificant penal ties for noncompliance with EPCR/\ , that he should complete 
and fil e the miss ing Inventory forms for 2005 "right away" and "as soon as possible" (as the 
March I, 2006 deadline for filing for the 2005 reporting year had already passed)" and that 
although " it wasn't [Mr. Mix'j total decision about any kind of enforcement action," EPA would 
consider the inspection as "a compliance assistance inspection provided the required filings were 
promptly submitted to the required entities." C's Ex. 3 p. 3; C's Exs. 15, 19; Tr. 24-25, 4 1, 45-
46,· 55. To furth er aid compliance, Mr. Mix provided Mr. Schmitz with hi s business card and 
advised him that both he and Sadie W11itener, the SERC employee responsible for the State of 
Washington's EPCRA program, would be happy to answer any additional questions he had 
and/or ass ist him in completing the forms. Tr. 62-63. 

Unfo rtunately the inspection occurred at a time when Mr. Schmitz was "busy on another 
project," invol ving irrigation of 40 acres of blueberri es that firestone 'was growing in another 
city. Tr. 117; C's Ex. 3 at 3. As a result , neither Mr. Schmitz nor anyone else at the company 
promptly proceeded to complete and fil e the Inventory f orms, nor did anyone at Fi restone 
contact the investigators to notify them of the circumstances causing the filing delay. Tr. 117, 
66. In mid-May, according to Mr. Mix, he attempted to contact Mr. Schmitz by telephone 
regarding the non-fi lings. Tr. 25; C's Exs. 3; 15. Unable to reach him in person, Mr. Mix left a 
message on Mr. Schmi tz's vo icemail regardi ng the required filings and aga in offering hi s 
ass istance and that of Sadie Whi tener in complet ing the forms. C's Ex . 15; Tr. 25, 65-66.: Mr. 
Mix's message further reiterated the possibi lity that noncompliance could result in "serious 
Cinancia l penalties." 1'r. 25. 

Mr. Schmitz testifi ed at hearing that he started to gather the necessary data to complete 
the forms in June 2006. Tr. 97, I 08-109, I ll ; R's Ex. i. 1n connection therewith, he obtained a 
Materi al Safety Data Sheets (MSDS) on ammonia from PermaCold Engineering, Inc. 
(PermaCold), the company's current refrigeration maintenance -contractor. Tr. I 07, 108. In 
addition, he shut clown the company's refrigeration system and pumped all · of the ammonia 
therei n out to the high pressure receiver. Tr. 97. By observing the ammonia therein throt1gh the 
sight glass, Mr. Schmitz concluded at that poin t that the receiver was hal f-filleclto its maximum 
capaci ty of 4,000 pounds, or in his estimation contained approximately 2,000 pounds of 
ammollla. !d. Mr. Schmitz further testified at h~aring that he then quickly completed the 

7 It appears undisputed in this case that the applicable SERC is the Washington Stale 
Department of Ecology, the appl icable LEPC is the Clark Regional Emergency Services Agency 
(CRESA), and the applicable fire department is the Vancouver fire Department. See, C's Ex. 3; 
Tr. 47-48, I ~5; Stips. 3-6. 
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EPCRA In ven tory Forms for 2005, placed them in envelopes he addressed to the three 
designated recipient entities (the SERC, LEPC, and fi re department), and left them in the 
ordinary course of business with the other outgoing mail, for del ivery to the post offi ce by Mr. 
Firestone. Tr. 109-1 10, 119. Mr. Schmitz admitted, however, that he never followed up to verify 
wh ether these envelopes \Nere actually mailed by Mr. Firestone and/or received by the intended 
recipients. Tr. I 09- 11 0, 11 9- 120. Mr. Schmi tz further alleged at hearing that he subsequently 
reali zed that, in hi s haste to complete the forms, he had mistake1i ly dated his signature thereon 
with the month of "March" ( 15, 2006), instead of"Junc." Tr. 110- 112. Therefore, he asserted, 
he prepared a second set of Inventory Forms on which he placed the correct signature date of 
"June 15, 2006" and separately submitted them to the three ent iti es by mai l or fax. Tr. 11 2-1 14. 

Not one of the six separate Inventory Forms allegedly mailed and/or faxed by Firestone 
in June 2006 was ever received by its intended recipient. R 's Ex. I ;. C's Exs. 16-1 8. Further, 
Mr. Schmitz never returned Mr. Mix 's telephone call or otherwise attempted to advise him that 
he had filed the miss ing Inventory Forms. Tr. 66-67. In September 2006, Mr. Mix fo llowed up 
on Fi restone's compliance by contacting each of the recipien t enti ti es, al l of wbom indicated that 
Firestone still had not fil ed a 2005 Inventory Form. C's Ex. 3 p. 4; C's Exs. 13, 14, 17, 18, 22; 
Tr. 25-26, 48-50. Thereafter, EPA proceeded to handle the investigation as an enforcement case, 
rather than a compliance matter, and in October 2006 prepared a written Inves.tigation Report and 
in December 2006 fo rmally notified Firestone in writing o f its alleged EPCRA Section 312 
vio lations and potential monetary penal ties thercfor.8 C's Ex . 3; R 'sEx. 1 

In response to EPA's notice of violatiOJJS, Firestone "resubmitted" its 2005 In ventory 
Forms to the three ent ities . R's Ex. I. The forms, received on or abotJt December 2 1, 2006 by 
the SERC, LEPC and fi re department, ev ince a March 15, 2006 sigiHtture date, and indicate that 
in 2005 Fi restone stored at its faci lity a max imum of 4000 lbs. an.d an average of2000 lbs. of 
ammonia in a pressuri zed container located outside its building.9 C's Exs. 16- 18, 22-24 . 

Short I y the rca ft cr, in January 2007, Fires lone wrote to EP J\ proff'cri ng circumstances 
vit iating and/or mitigating the alleged violations and seeking a penalty accomniodation. R's Ex. 
I. Among the representations it made therein was the statement that " (i]n 1996, 2000, and 2003 
the facili ty expanded. It was not unti l our 2003 expansion that our anhydrous ammonia quantity 
surpassed the 500 pound limit ... . " Jd. See also, C's Ex. 23. · 

8 EPA's Investigation Report also identi fied Respondent as having committed EPCRA 
Section 3 11 violations, 42 U .S.C. § 11 02 1, based upon its failure to submit MSDSs of its 
hazardous chemicals or a list thereof, to the SERC, LEPC, and fire department. C's Ex . 3. 
However, no Section 3 11 violations are alleged in thi s action. 

9 These Inventory Forms also reported the presence at the faci lity of a max imum amount 
2100 lbs of propane and 9000 lbs of ni trogen. The forms appear to be xeroxed copies or each 
other exccpf fo r being indi vidually signed by Mr. Schmi tz and dated "()3/ 15/06." C's· Exs. 1 G-1 8, 
22-24. 
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Tn February 2007, each of the three recipients entities received from Firestone a timely 
filed 2006 Inventory Form, dated February 20, 2007 along with a "Revised" Inventory Form for 
the 2005 ca lendar year, dated "June 15, 2006." C's Exs. 16-18, 22, 24; Tr. 120. The 2006 Form 
and the Revised 2005 Form both ind icate that the maximum and average amount of ammonia 
stored by Respondent at its faci lity during those reporting periods was 2000 pounds, rather than 
4000 lbs. as Fi restone had indicated in the 2005 Inventory Forms it had previously filed. C's 
Exs. 16-18,22,24. 

No amicable resolut ion hav ing been reached, EPA initialed th is action on September 6, 
2007. On or about April 6, 2008, seven months alter this action began, and 37 clays past the 
filing deadline, f-irestone submitted its EPCR/\ Inventory Form for calendar year 2007 to the 
SERC, LEPC, and the fire department. Tr. 36-3 7, 114-115. 

IV. LIABILITY DETERMINATION ON COUNTS 4- 15 

As indicated above, Respondent 's liabi lity under EPCRA § 312(a) for its failure to 
timely fi le its 2005 Inventory Forms, as all eged in Counts 1-3 of the Complaint, was determined 
before hearing by accelerated decision. Thus, the liability issues for hearing were limited to 
those set forth in Counts 4- 15 relating to calendar years 200 1-2004. ln its Post-Hearing Brief, 
Respondent admits that more than 500 pounds of ammonia was present at its facili ty during 
2004, and that it did not timely (i le Inventory Forms in regard thereto. R 's Brief at 1-2 . As it 
concedes therein, these admissions fu rther defin itively establish Respondent's liabi lity under 
EPCR/\ Section 312(a) in regard to its non-filings for the 2004 calendar year, as alleged in 
Counts 7, I 1, and 15 of the Complaint. 10 R's Brief at 2, 5, 26. 

Addit ionally, Respondent's Brief opens by slati ng that, wh ile the Agency has al leged 
EPCRA violations pertaining to 2001-2004, "[ i]t has not sought a penalty for 2001 because doing 
so would offend the relevant statute of limitations. [] Subsequent discussion ·wil l focus only on 
the years 2002-2004." R' s Brief at l (citing Tr. 136). ·l~espondent's Brief, however, does not 
contain any statute of limitations argument in regard to the 200 I vio lat ions nor docs it mov.c for 
judgment in its favor in regard thereto based upon such defense. It is fmther observed that 
Respondent did not raise a statute of limitations defense in its Answer, by motion before hearing, 
or at hearing, and at no point has the Agency requested or acquiesced to the dismissal of the 
counts pertaining to 200 I (Counts 4, 8, and 12). 

Rule 22. 15 of the Consol idated Ru les of Practice which govern this proceeding provides 
in pertinent part that "lw]here respondent ... contends that is entitled to judgment as a matter of 
law, it shall file ... a· written answer" and that "[t]he answer shall ... state: [t]he circumstances 
or arguments which are alleged to constitute the grounds of any defense." 40 C.F.R. §§ 

10 Respondent's Brief also states that it "concedes a penal ty of $1,500.00 for 2004." R's 
Brief at 5. 
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22.15(a),(b). I f a Respondent fai ls to expressly raise an affirmative defense such as the statute or 
limitations in its Answer or otherwise prior to hearing so as to provide adequate opportunity for 
argument to be presented in oppositlon thereto, it is deemed waived; "the [tria l] court ordinaril y 
should not raise it sua sponte." B.J. Carney Industries, inc., 7 E. A.D. 171, 223 n. 69, 1997 EP 1\ 

. 1\pp. LEX IS 7, * 125 n. 69 (E/\B 1997) (quoting Davis v. Bryan, 8 10 F.2d 42, 44 (2"<1 Cir. 1987)). 
Therefore, since Respondent has not expressly raised a statute of 1 imitations defense as to its 
liabi lity on Counts 4, 8, and 12 pertaining to 2001 , it remains incumbent upon this Tri bunal to 
rule upon Respondent 's liability in regard thereto as well as the counts o f violat ion pertaining to 
2002 and 2003 (Counts 5-6, 9- I 0, 13-14). 

1\ . 'l:he Parties' Respective Positions on the Sole Liability. Issue Remain ing 

As acknowledged by both parties in their Briefs, the only disputed factual issue in regard 
to Respondent's li ab ility on the nine counts remaining at issue is whether the amount of 
ammonia present at its facility during those years (2001-03) met the threshold limit of 500 or 
more pounds, triggering the filing requirement of EPCRA Section 312(a). R's Brief at 2; C's 
Brief at 9. Complainant bears the "burdens or presentation and persuasion" on this issue. 40 
C.F.R. § 22.24(a). The standard of proof under the Consolidated Rules is a preponderance of the 
evidence. 40 C.f.R. § 22.24(b). 

In support or its claim that more than 500 pounds of ammonia was present at 
Respondent's fac ility in calendar years 200 1-2003, Complainant reli cs upon the testimony of 
Respondent's president Stanley Firestone, in forma tion provided to Suzanne Powers of EPA by 
the Seattle Refrigeration Co., and the testimony of Mr. Mix regardi ng the State of Washington 
Department of Labor inspection records of Firestone's pressure vessels. C's Brief at 10. 

First, Complainant asserts that Mr. firestone testified at. hearing that the quantity of 
ammoni a in its refrigeration system remained constant between 1993, the date the system was 
initially installed by the Seattle Refrigeration Co., and 2004. C's Brief at 13 (citing Tr. 192-195). 
Thus, Complainant postulates -if the system operated with more than 500 pounds of ammonia in 
1993, it did so each y~ar the rca ftcr including during th·e relevant years of 200 1-2003. C's Brief at 
13. 

f ollowing though with thi s analysis, as proof that Respondent's refrigeration system 
contained more than 500 pounds of ammonia when first installed in 1993, Complainant cites to 
the testimony of Ms. Suzanne Powers, EPA Region I O's EPCRA Enforcement Coordinator (C's 
Ex. 12), concerning a telephone conversation she had on January 28, 2008 wi th Bob Pederson of 

· the Seattle Refrigeration Co. (Tr. 84-85), and her memorandum memorial izing such conversation . 
(C's Ex . 27), which slates as fo llows: 

T spoke with Bob Pederson of Seattle Rcfi'i geration Co. in regard to thei r records 
regarding firestone Pacific f oods, Vancouver, WI\. Accord ing to Mr. Pederson, 
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Seatt le Refrigeration install ed a 24"X 12' high pressure ammonia receiver at the 
Firestone Facility in 1993 . Accordi ng to Mr. Pederson this vessel hold [sic] 
approx imately 1 , I 00 pounds of ammonia at 80% fu ll. Mr. Pederson also recalls 
there being more than 500 pouti.ds of ammo nia in the system \·vhcn they changed 
ou t a compressor later that same yen r at Firestone, although he cannot recall 
exactly how much ammonia was present at the time. 

C's Brief at 14. At hearing, Ms. Powers expounded on thi s conversation, explaining that Mr. 
Pederson indicated to her that "he believed strongly" that Firestone's refrigeration system in 1993 
had more than 500 pounds of ammoni a in it , based upon personal recollection as well as his 
knowledge of the size of the system and the size of the operation, vvhich suggested to. him thnt it 
would likely require more than 500 pounds to operate. Tr. 85-86. · 

As addi tiona! proof that Respondent' s system contained more than 500 pounds of 
ammonia during the relevant period of200 1-2003, Complainant lastly points to the testimony of 
Mr. Mix to the effect that the high pressure ammonia receiver he observed in usc at Fi restone's 
fac ility dut:ing hi s 2006 inspection is the same pressure vessel (a 50 sq. ft. 2000 Morfab ammonia 
high pressure storage vessel located outside its compressor room (NI3 ff 8626)), which the 
records of the State of Washington 's Department of labor and Industri es (DOL) indicate has 
been present and in continuous operation at Respondent 's facility since 1993 . C's Brief at 14, Tr. 
28-29, 74-75; C's Exs. 25, 26. EPA notes that Respondent has acknovvledged that its current 
high pressure receiver uses 1,820 pounds of ammonin. C's Ex.8. 

In counterpoint, Respondent asserts that there is "no credible evidence tha t the f500 
pound] threshold was reached prior to 2004," asserting that ''there is no direct evidence as to 
exact ly hOW much ammoni a \·VaS COntained within f-irestone' s refrigeration system during the 
years 2002 and 2003," and a "close analysis" of the "circumstantial ev idence" EP I\ is relying 
upon is " insuffic ient to prove anyt hing." R's Brief at 2. 

Respondent's argument begins by citing the testimony of its president, Stan ley Firestone, 
that the company completed an expansion of its refrigeration system in 2004. R 's Brief at 2 
(citing Tr. 192-94). The expansion included the instal lation of a "flooded co il " which grea tl y 
increase? the amoun t of ammonia rcqt1ircd to operate the system. Jd. 1\.s a resul t, since the 2004 
expansion was completed, the system has been using approximately I ,820 pounds of ammonia. 
Beyond that, Respondent asserts, there is no direct evi·d ence in the record as to the amount of 
ammonia used by its system at any other point in lime and certai nly not in 2002 and 2003. R's 
Brief at 2. 

ror example, Mr. Mix 's testimony to the effect that shortly before hearing a PcrmaCold 
representati ve told him that Firestone's system could not operate with less than 500 pounds of 
ammonia, is "not helpful ,'' Firestone asserts, in that there is no indication as to whether that 
statement is applicable to the system as it ex isted prior to the 2003-2004 expansion or thereafter. 
R 's Brief at J (citing Tr. 36). Respondent also queries as to why Mr. Mix did not obta_in from the 
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PermaCold representative information fixing in time the relevance of this statement , insinuating 
that, because the conversation occurred shortly before hearing, it is likely that Mr. Mix would 
have done so, and further hypothesizing that in fact , he did, and tluit the representative told him 
that there was less than 500 pounds in the system in 2002-2003. Td. Respondent further points 
out that while Mr. Mix acknowledged preparing a memorandum of such conversation, "EPA did 
not even attempt to present it at hearing," while it offered other memoranda memori al i:;.ing the 
·inspector's conversations and inspection. Td. (citing Tr. 31, C's Exs. 3, 13-I 5, 21, 22, 24). 

f irestone further asserts that the Tribunal should also di sregard Ms. Powers' testimony 
regardi ng her conversation with a representative of Seattle Refrigeration and her mcnwranclum 
relating thereto. 11 Respondent suggests that Seattle Refrigeration 's statement is unsupported by 
documentation which "EPA presumably could have asked for and received," it is based upon a 
" recollection of events fifteen years in the past" regarding one customer with whom "Seattle 
Refrigeration no longer docs business," and that "the system has changed since 1993" and the 
"precise nature of these changes has never been clarified with any precision." R's f3ri~fat. 4. 

DOL records proffered do not evidence the amount of ammonia on site during the 
disputed period either, Respondent proclaims. While such records do ref1cct that one 1993 
Morfab low pressure receiver is on site, Respondent avers, that unit was purchased in 2001, 
citing the testimony of Mr. Firestone in support thereof. R's Brief" at 4 (citing Tr. 201-203). 

8. Conclusion, findings and Discussion 

After due consideration, it is found that Complainant has proffered su fficient evidence 
and it is further found that based. upon a prepondcrat1ce of.thc evidence, more than 500 pounds of 
ammonia was present at Firestone's facility during calendar years 2001 -2003. 

ln reaching thi s conclusion, it is observed that Complainant's analytic reasoning o f' the 
issue is sound. Respondent has never claimed that its ref'rigcr~ ti o n system used significantly less 
ammonia at any point after its initial installation in 1993. R' s Bri ef at 2, R 's Ex. 1, Tr. 193-94. 
Thus, i r there is sufficient credible evidei1CC. that th~ system used more than 500 pounds o f 
am n1onia in 1993, then a priori, it did so each year thereafter, including during the years 200 1-
2003, at issue here. And, in fa ct, the record does contain such evidence. 

Spcci fically, such evidence consists of the opinion of Mr. Pederson of Seattle 
Refrigeration (as conveyed through the testimony of Ms. Powers), that the amount of' ammonia in 
Firestone 's system in 1993 exceeded 500 pounds. This statement is deemed r~l i ab l e and worthy 

11 Respondent notes in its Bi·ief that Ms. Powers' Memorandt1m (C's Ex. 27) vvas 
"admitted over objecti on," but pro\·ides no argument suggesting that such ru ling was in error. 
R 's Brief at 4. Therefore, the admi ss ion of such exhibit into the record is not being reconsidered 
herein. 
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of significant weight because, inter alia, the record reflects that Ms. Powers is a credible witness 
and her hearing testimony conveying the substance of the conversation was corroborated by a 
written record she created contemporaneously wi th such conversation (C's Ex. 27); and that at 
the time Mr. Pederson proffered this opinion he was generally familiar with ammonia 
refrigeration systems as a result of being in that business for at least 15 years, and also had 
personal knowledge of Firestone's specific refl·igeration system as installed by his company in 
1993. Respondent 's arguments raised in an attempt to discredit thi s evidence and the alternative 
evidence it proffers purporting to show that its refrigeration system contained less than 500 
pounds of ammonia until 2004, are unpersuasivc. 

In particular, there is no merit to Respondent's challenge to Ms. Powers' testimony on the 
· basis that she lacks credibility because she acted as. "an advocate" for the EP /\,refused to 
"acknowledge seemingly obvious propositions" on cross-examination, and failed to consider a 
number of' factors that could serve to reduce the penalty. R's Brief at 24-25. Ms. Powers' 
testimony at hearing was credible and forthright. Tr. 81-89, 122-1 62. Upon cross-examination, 
she honestly acknowledged the truth of the assertions Respondent's counsel presented to her 
rega rding the limits o f her memoranda, her conversation with Mr. Pederson, her knowledge of 
certain matters, and the [actors she took into account in calculating the penalty. Tr. 88-89, 142-
43, 145-48. Moreover, the· record documents that Ms. Powers ·gcnerally acted with great integrity 
and to the benefit of the Respondent to thegreatest extent that could reasonably be expected of 
her throughout this proceeding. for example, upon receipt of PcrmaColcl's letter suggesting that 
Firestone's refrigeration system contained half the ammonia quant ity which the company 
prcviol.tsly indicated it held , Ms. Po'vvcrs immediately reduced the proposed penalty. Ms. Powers 
also proposed no penalty for Respondent's non-filings for the 200 I calendar year, although 
clearly she could have and placed the burden on Respondent to rai se a statute of limitations 
def'ense thereto. C's Ex. 7 p. 6; Tr. 136. In addition, because she believed that the proposed 
penalty for the EPCRA Sect ion 312 violations was, by itself, sufficiently high to deter .future 
violations, Ms. Powers declined to prosecute the EPCR/\ Section 311 vio lations. Tr. 140; C's 
Ex. 7. f-inally, the record suggests that Ms. Powers engaged in sett lement negotiations with 
Respondent over an extended period prior to initiating this nction. Tr. 150. 

Respondent is also in error in suggesting that Mr. Pederson's representations to Ms. 
Powers in regard to the amount of ammonia in Firestone's system in 1993 should be 
"di sregarded" because they are based solely upon "a [personal] reco llection of events fifteen 
years in the past.'.> R's Brief at 4. In fact, Ms. Powers testified at hearing that upon being 
initially contacted by her, Mr. Pederson responded that while "he remembered the facility," he 
"needed to go find the fi·le" so he could refresh his memory and have the documents in front o[ 

him when he spoke. Tr. 84. Ms. Powers agreed and Mr. Pederson subsequently returned her call 
indicating at that point that he had his company's files on firestone 's system in fi·ont of him. ld. 
1\ s such, Mr. Pederson was not , in fact relying solely upon his personal memory of events from 
15 years earlier vlhcn he opined to Ms. Powers that firestone's system in 1993 contained more 
than 500 pounds of ammonia or that the system because or its usc and size, which Mr. Pederson 
specifically described to her as a 24"x 12'; high pressure receiver, capable of containing II 00 
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pounds of ammonia at 80% full, would likely require more than 500 pounds of ammonia to 
operate. Tr. 85-86, C's Ex. 27. 

There is also no support in the record for Firestone's attempt to discredit M r. Pederson's 
opin ion by intimating that he may have had a desire to place Firestone in an unfavorable light 
because Respondent "no longer does business" with Seattle Refrigeration. R 's Brief at 4. In 
particular 1 note that neither Mr. firestone nor Mr. Schmitz testified that Fi restone's relationship 
with Seattle Refri geration ended on a sour note. further, nothing in Ms. Powers' testimony 
suggested that Mr. Pederson explicitly ·or implicitly conveyed to her any i1egative feelings 
towards firestone. Moreover, any such nefarious motivation Mr. Pederson might conceivably 
have possessed in regard to firestone would have in all likelihood been ex(i nguishcd by the fact 
that Mr. Pederson vvas knowingly dealing with a government official as part of a formal 
investigation, that he voluntarily represented to such official that his statements were supported 
by company records, and that he reasonably could have anti cipated being subsequently requested 
to testify, submit a confirmatory sworn statement, and/or produce supporting reco rds. Under 
such circumstances, with no obvious gain to be ach ieved from indicting Firestone, it is 
reasonable to expect that Mr. Pederson would be ci rcumspect in his representations rather than 
bombastic. 

Additionally, Respondent' s assault on Complainant 's evidence fi·om SeatUe Refrigeration 
on the basis that the Agency neglected to introduce into evidence the company's records, also 
fai ls, as· Respondent cites no authority suggesting that Complainant was requ ired to int roduce 
such records. R 's I3riefat4. lt is in fact black letter law that a party may prove a matter through 
witness testimony, even though the same matter is contained in a writing. See e.g., R & I< 
Associates~ Inc. v. Vis ual Scene, Inc., 726 f .2d 36 (I Sl Ci r. 1984)(thc "best evidence" requi rement 
docs not prohibit a witness from testifying to !"act s imply because f~tct can be supported by 
wri llcn documentation); D'Angelo v. United States, 456 f. Supp. 127 (D. Del 1978), aff'd 605 
r:-"2 c1 11 94 (3'<1 Cir. 1979)(the "best evidence rule" comes into play only when terms of writing are 
being establ ished and an attempt is made to offer secondary evidence to prove contents of 
original wri ting). 

finally, and perhaps most significantl y, it is noted that the O I~I y evidence Respondent 
proffered at hearing which contravenes Mr. Pederson's opinion that" firestone' s system in 1993 
operated with more than 500 pounds of ammonia, was the testimony of its president, Stanley 
Firestone. 1\.t hearing Mr. firestone slated that it was hi s "understand ing" that the system when 
first installed in 1993 conta ined only 400 pounds of ammonia, Tr. 195. He fu rther recalled that 
later on in that first year, when the system was found not to be performing per the requirements, a 
single-stage compressor was changed out to a compound compressor, and in connection 
thcrcvi ith, Seattle Rcli·igeration removed "a little ammonia," "because it had gone ou t at a high 
level," but he did not know exactly how much. Tr. 195-96, 198. Mr. Firestone acknowledged, 
however, that hi s '.'understanding" was not based upon any personal knowledge he had as to the 
amount of ammon-ia in the system. Rather, hi s understanding was based upon his current 
recollection of what a Seattl e Refrigeration.technician had once told him, fifteen years ago, in 
1993. Tr. 195-96. Furthermore, unlike Mr. Pederson, Mr. firestone admitted that his memory in 

14 



this rega rd had not been recently refreshed by a review of any contemporaneously created 
documentation. Tr. 196. Ii1 addi tion, the weight potentially attribu table to Mr. Firestone's 
testimony in thi s regard was substantially unclem1incd by the admissions he made suggesting the 
unreli.ability of the technician's statement itsel f. : Specificall y, Mr. Firestone admitted at hearing 
that, at the ti me the statement was allegedly made, the technician had not pumped al l of the 
amm.onia into the high pressure receiver nor undertaken a calculation or measurement of the 
amount of ammonia in the system and, most importantly, that you "wouldn't know the quantity 
(of ammonia} unless we tran~ferred it out to the high pressure receiver. " Tr. 195, 200 (itali cs 
added). See also, Tr. 70. Moreover, the record re fl ects that, unl ike Mr. Pederson, Mr. Firestone 
has no particular interest, experti se, knowledge or experience in regard to ammonia refi·igeration 
systems in general , or even hi s o\.vn system in parti cu lar, especial ly in regard to the amount of 
ammonia contained therein , as he indicated during hearing that he never really inquired or knew 
the quantity of ammonia in the system at any point until this case was ini tiated. Tr. 194- 197. 
Taking all these factors in.to consideration, Mr. Firestone' s test imony as to his "understanding" of 
the amount of ammonia in the system in 1993, is deemed of insigni fi cant weigh t, and is 
overcome by the reliabili ty and credibil it y o f the opinion of Mr. Pederson. 

Moreover, separate and apart from the conclusions which can be reasonably drawn as to 
the quantity of ammonia in Firestone 's system in 2001-2003 based upon the amount therein in 
1993, there is other sufficient credi ble evidence in the record which indicates that by 2001, 
Respondent's refrigeration system had been significantly ex panded to such an extent that it is 
more likely than not that , by that point and thereafter, it required at least 500 pounds of ammonia 
to operate. In connection with thi s m-atter, Responden t has consistently alleged that the company 
expanded its original refrigeration system in 1996, 2000, 2003 and/or 2004. R's Ex . 1, Tr. 192- · 
93, 197. At !waring, Mr. Firestone's full description ofthe first two expansions was that: "[i]n 
I 996 we added one coil , a fl oor coil, and in 2000 we added a freezing tongue." Tr. 197. He 
opined that neither of those first two expansions increased the system's "capaci ty or amount of 
ammonia nceclecl," but just effected a change in how or where its product was being fi·ozen. lei. 

The nex t expansion, he tcsti fiecl concerni ng on direct, doubled the capacity of the 
company to store it s fruit jJrocluct in a refrigerated environment to 1.5 mill ion pounds. Tr. 192. 
This thi rd expansion, carried out by PermaCold, cons isted of the insta ll ation of a "second 
freezer" and a new "flooded coil" system in li eu of the old "flowing" system. Tr. 192-93, 199. 
Mr. Firestone explained that this flooded coil required much more ammonia to operate and 
"that 's \.vhcre our number jumped up." Tr. 193. As a result, after th is expansion Mr: Firestone 
conceded, the amoun t of ammonia used by the refrigeration system went up to 1,820 pounds, 
where it has remained constant ever since. Tr. 193-94. 

In his January 12, 2007 letter to the EPA, Mr. Fi restone expressly dated the point at 
· vvhich its ammonia exceeded the 500 pound threshold as ' 'our 2003 expansion," although he also 
represented therein that "[ i]n 2004 we spent in excess of $ 11 2,000 on improvements to the 
ammonia refrigeration system that increased both the quality control and safety . .. liquid level 
controll ers, high level controls, and duel pressure relief va lve assemblies improvling] operational 
and emergency safety of the system." R's Ex. 1. At hearing, however, Mr. Firestone suggested 
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the 2003 expansion and 2004 improvements were effecti vely one ongoi ng project, explaini ng 
that, it "started .. : in 2003, the system was installed in 2004, and the ammo nia was added in July 
2004." Tr. 194. Mr. Firestone, however, could not state how much ammonia was in the system 
in June 2004, or how mlich vvas added to the sys tem in July 2004, but offered that "[wle have 
onl y added ammonia, to my knoiVIedge, in the 2004 expansion." Tr. 193 (italics added). 

1t is noted that the record contains no documentation qr third party testimony 
independently corroborating the Respondent 's account of its expansions in 2000 or 2003/2004 . 
On the other hand, it does contain information gathered from independent th ird-parties which 
strongly suggest that Respondent's description and dating of its expansions may not be 
completely a·ccurate. 

Specifically, Mr. Mix testifi ed at hearing to a conversation he had regarding Firestone's 
refri geration system with Randy S. Cieloha, PermaCold's vice pres ident of sales. Tr. 76; C's Ex. 
8. During that conversati on, Mr. Cieloha advised Mr. Mix that "when they (PermaColc!]- did the 
m·odernization there (at Firestone], they installed a new.high p ressure receiver, a new freezer 
room, two more coi ls, a low pressure receiver, and a larger condenser." i d . (ita lics added). 
This statement suggests that ·the expansion of Fi restone' s system undertaken by PermaCold was 
actually a bit more ex tensive than that described by Mr. firestone. · 

furth ennor<~, while Firestone has claimed that its refri geration system underwent 
expansions in 1996, 2000 and 2003/2004, with only the las t such expansion increasing the 
ammonia requirements, the DOL's records suggest otherwise. Specifically, DOL's records 
indi cate that it initi all y inspected the pressure vessels at Firestone in December 1993, presumably 
when the facility first opened usi ng it s original refrigeration system as installed by Seatt le 
Refrigeration that year. J\t that. point , DOL documented the presence o f one (1 )'active [high] 
pressure vesse l - a 40 square fool 1993 Morfab used for ammonia storage (NB # ;38 I 5), located 
in Respondent 's compressor room. 12 C's Exs. 25, 26. DOL subsequently reinspected f irestone's 
facility and certifi ed the presence of that same one (and only one) high pressure receiver (NB if. 
38 15) two yea rs later in December 1995 and then aga in four years later in October 1997. !d.; Tr. 
200-0 I. However, in Aug ust and September o.f 2001, DOL inspected again and at that point 
certified in opcra(ion at Respondent 's fac ility that same original receiver (1 I3 # 38 15),plus.fil'e 
(5) additional pressure vessels in operation, including a 50 sq . .ft. 1-989 Morfab high pressure 
receiver located inside in the processing area (N B if 1833) and another 50 sq .. ft. 2000 Morfab 
high pressure receiver located outside the compressor room (NB ft 8626), a 2001 Brunner "AT'' 
type storage vessel in the process ing area, as well as two 1988 frick chillers ( 10 sq. ft and 20 sq. 
ft. , respecti vely) situated in the compressor room. C's Exs. 25, 26; Tr. 76, 11 6, 20 1-02, 18 1. 
DOL's records indi cated that both of the new 50 sq. ft. Morfab units(. B tis 1833 & 8626) were 

12 Morfa b is a name of the manufacturer of the vessel. C' s Ex. 26. The year stated 
identifies when the pressure vessel was built. !d. The unique 18 ["Nationa l Board" o f Boiler 
and Pressure Vcssellnspectors] number assigned to a vessel refl ects its registrat ion with the 
Board. !d. 

16 



being used to store ammoni a under pressure and the chillers (compressors/condensers) vicrc 
being used for processing/heat exchange. C's Ex. 26. further, in 2003 and 2005, DOL 
reinspected those same six (6) pressure vessels at Respondent's faci lity, including the three active 
ammonia storage pressure vessels, and JLO others. C's Ex . 25, 26. T hus, DOt's records evidence 
that the sign ificant expansion o f Firestone's rcfi·igcration system as described and undertaken by 
PermaCold, including the installat ion of two additional high pressure receivers and· two· ncv.; 
ch il lers, occurred by 2001. 

In addition, as acknowledged in Respondent' s Brier·, Mr. Cicloha of PermuCold opined to 
Mr. Mix that "Firestone'.s system could not f1mction efficiently with less than five hundred (500) 
pounds of ammonia." R's I3ricf at 2-3 (citing Tr. 36). Whi le Respondent does not challenge the 
accuracy of PcrmaCold 's opinion, it does chastise Mr: Mix for fai ling to learn "whether that 
statement applied to the system as it existed prior to the 2003-2004 expansion." R's Brief at 2-3 
(italics added). However, such omiss ion appears immaterial in light of DOL's records 
evidencing that the bulk ofthc PcrmaCold's expansion of the Firestone's system actually 
occurred by 2001, and not in 2003-2004. 

Moreover, the record also contains other evidence buttressing the conclusi.on that 
firestone 's refrigeration system's requirements exceeded 500 pounds wi th the 200 I expansion. 
As indicated earlier, it was Seattl e Refrigeration's opinion that Firestone's original refrigeration 
system, wi th only one small (24"x 12'/40 sq. rt.) high pressure receiver, would require more than 
500 pounds of ammonia to operate. Mr. Fi restone thought the original system operated with 
approx imately 400 pounds. Even if, arguendo, one accepts Mr. Firestone' s lower fit,'l.Jre, it can 
reasonably-be deduced from that number that it is more likely than not that the expanded 
refrigeration sys tem in operation at the facility in 200 I certain ly req uired more than 500 pounds 
of ammo nia to operate since it had a new larger (42"x 18'/50 sq. ft.) high pressure ammonia 
receiver, as well as an additional larger low pressure receiver (50. sq. ft), whi ch' together more 
than tripled the liquid ammonia storage capacity of the system. 13 C's Ex. 25, 26. In addi tion, by 
200 I, Respondent had added two new chillers to its system, increasing its capacity to cool and 
compress a greater amount or ammonia vapor. !d. Common sense and experience suggest that 
Respondent wou ld not have incurred the acquisition, operation, and maintenance cost of an 
addit ional 100 sq. ft. of pressurized ammonia storage unl ess it was necessary and thus, by 200 1, 
it needed to store more than the 1 I 00 pounds of ammonia its ori ginal receiver was capable of 
safely accommodat ing. ·The alternative scenario offered by Respondent, that even aft er the 
system's vast expansion in 200 I , it was sti II operating with less th im 500 pounds of ammonia is 
just inherent ly unbelievable. United Stales v. Santarsiero, 566 F. Supp. 536 (S.D.N.Y. 
!983)Uudge is enti tled _to consider all the facts presented to him and to draw reasonab le 
inferences from those facts based upon his co1i1mon sense and experi ence); !lbad v. Bayer Corp., 

13 lt is noted that Firestone's original 24"x12' high pressure cylindrica l receiver would 
have a vol ume of approximately 8 I cubic feet (using the standard formula V=.m1 h). Permacold 
indicated that Firestone's new 42" by 18' high pressure· receiver had a V(~ l ume or app roximately 
167 cubic feet , essentially twice as large as its old receiver. C's Ex. 8. 
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531 F. Supp. 2d 957,966-967 (N.D. 111. 2008)(fn weighing the credibil ity of witnesses, a court is 
entitled to consider the inherent plausibility of the testimony. lf the testimony runs counter to the 
judge's common sense, or the judge's own experience, to the exten t he or she has any experience 
that is relevant , thi s is a facto r that can weigh against acceptance of tbe opinion.). 

Further, Respondent cannot successfully subvert the import of DOL's records, as i 1 

atten1pts to do, by merely ci ting to Mr. Firestone's statement that " to my knowledge" the 
ammonia in the system only increased in 2004. Tr. 193. f<irst, the record is replete with evidence 
that Mr. Firestone had little or no personal knowledge of', or interest in, the ammonia level in his 
refrigeration system. His "understanding" as to the ammonia input into the system initially came 
only from the orfhand remark once made hy a technician sent to repair the system. Tr. 195. At 

. hearing, he admitted that he never inquired of Pem1aColcl, even a(rei· this case began, as to the 
amoun t of ammonia the system contained in 200 1-2004. Tr. 197. ln his 2007 letter to the EP !\., 
he represented that the ammonia level surpassed the 500 lb. threshold " in 2003," but at hearing 
he said it was "July 2004." R' s Ex. 1. Nevertheless, he could not state at hearing how much 
ammonia was in the system in June or added in July 2004. Tr. 194. Overal l, Mr. f-irestone's 
testimony did not give the impression that he certainly would have been aware .as to if and when 
ammonia was aclclecl to the system. 

Second, it is noted that DOL's records unequivocally demonst rate that Mr. Firestone did 
not, or could not, ful ly and accurately recollect at hearing the important events related to the 
expansion of his refrigeration sys tem. Spcci!lcally, Mr. Fi restone testi fiecl on direct examination 
that the second expansion of the system in 2000 only invo lved the addition of a freezing tongue, 
and did not increase the system's capacity, and the third expansion occurred in 2004 and 
involved only a second freezer and flooding coil. Tr. 197. As such, he omilled fi·om his 
narrative on the history of the system's expansion, the company's purchase and installation of 
fi ve new pressure vessels, including two additiona l receivers and two chillers, sometime between 
October 1997 and J\ugust 200 I. Tr. 197, 193-94. Such an oversight seems particularly 
signi fi cant in light of Mr. Firestone's admission that he is responsible for tracking the company's 
expenditures and that the company had spent "more than $250,000" in capi tal expenditures on its 
refri geration system beyond the original construction, plus $140,000 in contracted operation and 
maintenance. Tr. 193; R 's Ex. 1 p. 3. It is additionally observed that even when thi s Tribunal 
attempted to refresh Mr. Firestone's recollection as to the equipment added to the system by 
200 I, his memory in regard thereto remained faulty. f<or example, when asked if DOL's records 
reflecting his company's purchase of a neV-r high pressure receiver, etc., in 2000-200 I was 
correct, Mr. firestone stated "T believe so," but then erroneously recalled "trading in" hi s original 
receiver for the nc'v one. 14 Tr. 20 1-02. Mr. Firestone was even given an opportunity thereaft·er 
to reconsider his recollect ion of a trade-in, when asked by the Tribunal how such a memory could 

14 Mr. Firestone also recalled that when the smaller receiver was allegedly replaced with 
one significantly larger high pressure receiver in 200 1, the remaining ammonia in the old receiver 
was reinstalled in the new one, and he did not recall purchasing any addi tional ammonia in 200 I . 
Tr. 20 1-04 
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be reconci led wi th DOL's records documenti ng that the original receiver (NB if 3815) remained 
in operat ion on site after the new receiver was added. 1-Jowever, Mr. Firestone's onl y response at 
this point was "T don't know." !d. f urther, at that point in his testimony, Mr. Firestone recalled 
that he purchased the new receiver in 2000/200 I because PermaCold just happened to have an 
extra one availab le at the time and he was "looking forward" to a " future expansion." Tr. 20 1-
204. This memory too appears inconsistent with DOL's records indicating that Respondent's 
re frigeration system undervvent a broad expansion, wi th the addi tion of a number of machines, al l 
around that same time and the fact that at that poin t excess capacity which ,¥ould be used in an 
expansion was already built into Firestone's existing receiver with total capacity (at 80%) of 
II 00 pounds. C's Ex. 26. In addi tion, go ing beyond the issue of the system's expansion, the 
record reflects that during his testi mony Mr. Firestone mis-rememberecl or mis-spoke on 
numerous occasions. For example. he gave the date of his company's incorporation was 1994, 
when it was 1984, and the year of the technician's representation to him as 2000, rather than 
1993. Tr. 189, 195. While such misstatements could be attributab le to simple witness anxiety, 
when considered together wi~h other testiniony and Mr. Firestone's demeanor at hearing, they 
co lor a picture o f a person who is not particularly detail oriented especially with regard to dates. 
Thus, Mr. Firestone's memory alone is not a suHicicntl y rel iable source of evidence as to when 
ammonia was or was not added to the system. 

Third , the weight of Mr. Fi restone's testimony regarding the 2003/2004 expansion is 
fu rther diminished by the testimony of Mr. Schmitz. While Mr. Schmitz did corroborate Mr. 
Fi restone's testimony genera lly rcgardin·g an expansion in 2004, he did not confi rm Mr. 
r:'i restone's claim that ammonia was not added to the system until 2004, and, in fact, Mr. 
Schmitz' testimony undercut that claim. Spcciiieally, Mr. Schmitz testified at hearing that, in 
2004, PcrmaCold constructed for the company a second 60 sq. ft. refrigerator, adding two co il s 
and piping. Tr. 174-75, 95, 98. 180. However, he stated that he did not "recall seeing anything 
about the quanti ty of ammonia" in PcrmaCold 's bid for the 2004 project when he reviewed it. 
Tr. 97-98 (itali cs added). Such a statement suggests that PcrmaCold did not, in ract, dramatica lly 
increase the amount of ammonia in the system by some 1300 pounds (from approximately 500 to 
1820 lbs.) at that point , a conclusion which, interestingly, would be consistent with Mr. 
firestone's letter of January 12, 2007 to EPA wher~in he described the 2004 improvements as 
only involving improvements in "quality control and sa!'ety." R's Ex. I. As such, Mr. Schmitz's 
testimony creates even more doubt as to the reliabi lity o!'Mr. Firestone's reco llection regarding 
ammonia being iirst added to the system in 2004 and not beforehand, such as in 2001 when the 
additiona l receivers and other equi pment came on-line. 

fourth , it is noted that not all of M r. Firestone's tes\imony is or needs to be discredited 
for a decision to be made consistent with DOL's records. To the contrary, his-recollection that it 
was the install ation of a flooded· co il system~ vvhich tri ggered the need for more ammonia may be 
consistent with DOL's records. Accord ing to Seattle Refrigeration, Respondent's original 40 sq. 
ft. ammonia pressure receiver (NB if 38 15) was capable of holding only I, I 00 pounds of 
ammonia at 80% capaci ty. However, the 200 I addi tion of two l arger 50 sq .. ft . high pressure 
ammonia storage vessels tripled the ammonia capacity to more than 3,300 pounds, and allovvcd 
for a noodcd coil system which Mr. Firestone indicated required 1820 pounds of ammonia to 
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operate. Mr. f irestone's testimony that the Ooocted coil was installed in lieu of the existing 
Oowing system may actually refer to an insta llation that occurred in 200 I and the acldi tion of one 
or two new co il s for the new refrigerator in 2004. 

Therefore, upon consideration of all the ·evidence adduced in this matter, 1 fi nd 
Respondent vio lated Section 312(a) o f the Emergency Planning ~nd Community Right-to-Know 
Act (EPCRA), 42 U.S.C. § 11 022(a), by fail ing to timely submit for calendar years 2001-2004 an 
Emergency and Hazardous Chemical Inventory Form identifying the presence of 500 or more 
pounds of the hazardous chemical ammonia at its fruit processing facility in Vancouver, 
\Vashington to the State Emergency Rcspons·e Commission, the Local Emergency Plann ing 
Commi.ttee, and the local fire department as al leged in C~unt s 4-6, 8-10, 12-14 of the Complaint. 

V. PENALTY 

Section 22.27(b) of the Consolidated Rules ofPracticc that govern this proceeding 
provides in pertinen t part that: 

... the Presiding Officer shall determine the dol lar amount of the recommended 
civil penalty to be assessed in the initial decision in accordance with any criteria 
set forth in the A ct relating to the proper amount of a civ il pena lt y, and m.ust 
consider any civil p enalty guidelines issued under th e Act. 

40 C.F.R. § 22.27(b)(italics added). 

A. The Act's Civil Penal ty Criteria 

EPCRA § 325(c)( l) provides that any person violating EPCR/\ § 312 "sha ll be liable to 
the United States for a civil penalty in an amount not to exceed $25,000 for each such 
violation," 15 but neglects to furnish criteria to gu ide the assessment of civil penalties under that 

15 As adjusted pursuant to the Federal Civil Penal ti es lnnat ion Adjustment Act of 1990 
(28 U.S. C. § 2'46 1 ), as amended by the Debt Collection Improvement Act of 1996 (31 U.S. C. § 
3701 ), tbemaximum civi l penalty recoverable under EPCRA § 312 (o r violations that occurred 
"between J9nuary 30, 1997 and March )5, 2004," is $27,500, and for those occulTing "after 
March 15, 2004 " is $32,500. See 40 C:F.R. Parts 19, 27; C's Ex. 6. In add ition, EPCRA § 
325(c)(3) provides that"[ c]ach day a vio lation [under EPCR/\ § 312] .. . continues shall .. : 
constitute a separate violation." 42 U.S.C. § 11045(c)(3). Pursuant thereto, it has been held that 
EPA has the statutot:y authori ty to assess multi-day penalties for violating the annual reporting 
requirement of EPCRA Section 3 12(a) for up to one year after the report ing deadl ine. ,)'ee, Loes 

(cont inued ... ) 
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prOVISIOn. 42 U.S.C. § 1 I 045( c)( l ). 

As a result, the penalty cri teria relating to violations of EPCRA § 304, the emergency 
noli fication provisions, which are set forth in EPCRA § 325(b ), 42 U.S.C. § ·11 045(b)( I )(c), have 
been relied upon to gu ide administrative penalty assessments for Section 312 violations. See 
e.g., fliLuma-Stor. !nc., EPA Docket No. EPCRA-7-99-0045, 2001 EPA AU LEXIS 16 *19 (AU 
2001), John K Tebay, Jr., EPA Docket 1o. EPCRA-lii-236, 1999 EPA AU LEXlS 73 *6 (AU 
1999), F. C. Haab Company, Inc., EPA Docket No. EPCRA-lii-154, 1998 EPA ALl LEX IS 46 
*5-6 (AU 1998). EPCRA § 325(b) establ ishes two classes of adm inistrative penalties for 
viola.tions ofEPCRA § 304. Class I violations carry a maximum penalty of 5>25,000 per 

· violation, and Class Tl violations carry a maximum penalty of$25,000/or eaclz day the violation 
continues. 42 U.S.C. §§ 11045(b)(l)(A), (b)(2)(A). 

In determining the appropriate penal ty for a Class I violat ion of Section 304, EPCRA 
§ 325(b )(1 )(C) directs consideration of the "nature, circumstances, extent and gravi ty of the 
violation or violations arid, with respect to the vio lator, abi lity to pay, any prior hi story of such 
violations, the· degree of culpabil ity, economic benefi t or savings (if any) resulting from the 
violation, and such other matters as just ice may require. 42 U.S.C. § 11 045(b)( l )(C). ln 
determining the appropriate penalty for a Class li violation of Section 304, EPCRA § 325(b)(2) 
directs the use of the facto rs enumerated in Section 16 of the Toxic Substances Control Act 
("TSCA"), 15 U.S.C. § 1615. The factors li sted underTSCA § 16 arc identical to those found 
under EPCRA § 325(b)(1 )(C) for Class I vio lations except that the former includes consideration 
of the effect of the penalty on the violator' s abili ty to conti nue to .do business (r~tt her than "abil ity 
to pay") and omits inquiry into the violator's economic benefit or savings. 16 I 5 U.S.C. § I615. 

Finally, the Environmental Appeals Board ("EA£3") has consistently held, pursuant to 
Section 22.24 of the Ru les of Practice (40 C. F.R. § 22.24), that in every case, EPA bears the 
burden of proving that the proposed penalty is appropriate after considering al l the "applicable 
statutory penalty factors." See, e.g.. B.J Carney Industries, Inc. , 7 E.A. D. 171 , 2 17 (EAB 1997); 
Employers Insurance o.fWausau and Group Eight Technology, !nc., 6 E.A.D. 735, 756 (EAB 
1997); James C. Lin., 5 E.A.D. 595, 599 (EAB 1994); New Waterbury, Ltd., 5 E.A.D. 529, 538 
(EAl3 I 994). Where, as in th is case, there are no "applicable statutory penal ty factors," the EAl3 
has held that EPA must alternat ively prove tl~at the proposed "penalty is appropriate in light of 

15
( .. • conti nuecl) 

Enterprises, Inc., EPA Docket No. EPCRA-05-2005-00 18, 2006 EPA ALl LEXlS 39 *34 (AU 
2006). Thus, in this case, the Agency could have sought up to $32,500 for each day the 
violations alleged in Counts 1-3, 7, 1 I , and I 5 cont inued (relating to filings for the 2004 and 
2005 calendar years) and up to $27,500 for ead day the other nine violations rel a~i ng to filings 
for previous calendar years contimied. 

IC> "ll~ab i I i ty to pay" and "abil ity to continue in business" arc analogous concepts and the 
same evidentiary burdens app ly. Commercial Cartage Co., 7 E.A.D. 784, 807 (EAB 1998). 
Respondent has not alleged either factor to be relevant to the penalty ca lculation here. 



the particular facts and circumstances of the case." Woodcrest Manuji.tcluring, Inc., 7 E.A.D. 
75 7,773-774 (EA13 1998)(ernpha." is rernoved)(ci tatio,n omitted). The standard of such proof 
re<ru irecl is a "preponderance of the evidence." 40 C.P.R. § 22 .24(b). 

13. EPA's Civil Penal tv Guidelines 

As indicated above, the procedural Rules governing this proceeding require that "any 
ci vil penalty guidel ines" issued by the Agency under the Act must be consicl crecl, ·and further 
provide that cl cvia!ions from the amount of penalty recommended to be assessed in·the complaint 
be accompanied by specific reasons therefor. See, Rule 22.27(b)(40 C. F.R. §22.27(b)). 
However, the Administrative Procedure Act, 5 U.S.C. §§551-559, which also governs thi s 
proceeding: provides that penalty guidelines issued by the Agency wi thout the benefit of notice 
and comment arc not to be unquestionably applied as if they were a rule with "binding effect." 
S'ee, Employers Ins. of Wausau , 6 E.A.D. at 755-762 . Thus, in setting the pe1ialty, this Tribunal 
has "the discretion ei ther to adopt the rationale of an applicable·penalty pol icy where appro priate 
or to deviate from it 'Where circumstances warrant." DJC Americas. Inc .. 6 E.A.D. 184, 189 
(EA13 1995). 

On September 30, 1999, EPA issued an Enforcement Response Policy ("ERP") for, inter 
alia, EPCRA § 3 12 violations . C's Ex. 5. The stated purpose of the ER P is to "ensure that 
enforcement actions for violations of ... EPCRA § . . . 312 are legall y justifiable, uniform and 
consistent; that the enforcement response is appropriate for the vio lat ions committed; and that 
persons will be deterred from committing such violations in the f"t.llure." C's Ex . 5 p. 3. 

The ERP utilizes a matrix or chart to first determine the appropriate range of the 
"preli.mina ry deterrence (base) penalty" accounting for the "nature, extent , gravity and 
circumstances" of" the particular violation. C's Ex. 5 p. 9. The "nature" of the vio lation is taken 
into account in the ERP through the establishment of' an inclividual .matrix lor each type of 
EPCRA violation. See e.g., C's Ex. 6 at 20-C (Civil Pena lty Matrix for EPCRA Section 3 12 
violations occurring after March 15, 2004). In regard to a Section 3 12 violation, the "ex ten!" of 
"the violation is taken into account by measuring !he deviation from the reporting requirement in 
terms of_tbc untimeliness of the inventory submission and the "gravity" is determined by 
measuring the quantity o f substance which went unreported. !d. 

In terms of ex tent of the violation, the EI<P § 3 12 matrix identifies three levels of 
deviation: a Level I violation occurs when a respondent fa ils to submit the required form within 
30 days after the reporting deadline; a Level 2 viola.ti on occurs when a respondent submits the 
required form more than 20 days but less than 30 days after the reporting dead line; and a Level 3 
violation occurs \\"hen a respondent submits the required fom1 more.than 10 days but less than 20 
days after the reporting dead line. C's Ex . 5 at 14-1 5, 2 1; C's Ex. 6 at 20-C. In determining the 
gravity of the violation , the ERP matrix also identifies three levels of deviation in terms of the 
quantity of the chemical unreported: level A applies when the amount ofthe hazardous chemical 
which went unreported was greater than I 0 times the report ing threshold ; Level l3 applies when 
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the amount o f the hazardous chemical which went unreported was greater than 5 times but less 
than I 0 times the reporting threshold; and Level C applies when the amount o.r the hazardous 
chemical which went unreported was greater than I times the reporting threshold but less than or 
equal to 5 times the reponing threshold. C's Ex. 5 at 16-17, 2 1; C's Ex. 6 at 20-C. 

Alter ~h e extent and gravity levels are determined fo r the violation, the matrix provides a 
range in the amount o f the penalty which may be imposed. 17 from th is monetary range the 
Agency chooses the exact amount of base penalty it deems appropri ate considering the spcci fie 
"circumstances" of the violation such as the potential for harm as measured. by " the potential (or 
emergency personnel , the community, and the environment to be exposed to hazards posed by 
noncompliance; the adverse impact noncompliance has on the integrity o f' the ... EPCI~A 
program; the rclati ve proximity of the surround ing population, the effect noncom pi iancc has on 
the U~PC's ability to plan fo r chemical emergencies; and any actual problems that first 
responders and emergency managers encountered because of the fa ilure to notify (or submit 
reports) in a ti mely manner. " C's Ex. 5 at 17. 

After the base penalty is determinedtaki1~g into account the nature, cxlent, gravity and 
circumstances of the violation, the ERP provides that the Agency may then consider "Adjustment 
Factors" relati ng to the specific violator such as the ability to pay/continue in business, prior 
hi story of violations, degree of culpability, economic benefit or savings, size o( business, attitude, 
supplemental environmental projects, and vo lun tary disclosure, and ''other matters as justice may 
require." C's Ex. 5 at 9, 17, 24-3.2. The ERP provides Agency personnel with guidance as to . . 
when each such adjustment is deemed applicable and the extent o f' the adjustment which may be 
made in response thereto. !d. 

C. EPA's Proposed Penaltv Calculation 

Su:r.anne Powers, EPA's EPCRA Enforcement Coordinator for Region 10, testi fied at 
hearing that she calculated the penalties proposed by Complainant in thi s case relying upon the 
statutory factors and the ERP. Tr. 81, 122-125; C's Exs. 5, 7, 9. Speci fi cal ly, Ms. Powers stated 
that she first determined the nature of the violations, finding them to be Section 3 12 "community 
right-to-know preparedness and planning violations," rather than emergency response violations. 
Tr. 127-28, 130-3 1. Then she fixed the extent level (untimeliness) of each violation at "Level 1 ," 

17 The ERP provides that in regard to fi rst ti me violators of'EPCRA § 312, a Noti ce of 
Noncompliance may be issued in lieu of a monetary penalty act ion, where: "( I) no .other .. . 
EPCRA vio lations were simul taneously di scovered; (2) [ewer than five chemicals were stored in 
quantiti es greater than the minimum threshold level; (3) the stored chemicals were in quantities 
less than five times the minimum threshold level; and (4) none of the chemicals stored was an 
ext remely hazardous substance . . C's Ex. 5 at 8. While a first time violator, Respondent docs not 
fall with in thi s provision because the unreported chemical (ammonia) is des ignated by EPA as an 
ex trcmel y hazardous substance. 
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in that the reports were not submitted within 30 days after the filing deadline. Tr. 13 1-32; C's 
Ex. 9. As to the gravity of the violations, i.e., the quantity of the chemical unreported, Ms. 
Powers assessed the vio lations to be at " Level C" -·greater than I but less than 5 ti mes the 
minimum reporting threshold. Tr. 13 2-33; C's Ex. 9. In doing so, Ms. Powers explai ned that she 
ini tially considered the violations as Level B because Respondent had told the inspectors that it 
had4 ,000 pounds 6fam'monia at the facilit y. C's Ex . 7; Tr. 132-33. However, when Firestone 
subsequently provided her wi th a letter from PcrmaCold indicating that its high pressure receiver 
had a charge oConly 1,800 pounds, she reduced the gravity Level to '·C." Tr. 132-33, 161 . 

lmpu ti ng these two levels (Extent Level I , Gravity Level C) into the ERP's matrix for 
Section 3 12 violat ions occurring after March 15, 2004, suggested that a base penalty ra nging 
from $8,06 1 to $16, 11 9 per violation would be appropria te. C's Ex. 6 p. 20-C; Tr. 133 -34. To 
choose a specific penalty amount from with in that range, Ms. Powers explained that she then 
considered the parti cular circumstances of the violations at hand, i.e., their potential for harm. 
Among the circumstances she considered were the fact that ammonia is a parti cularl y hazardous 
substance since it is a compressed gas, maintained under pressure, and in the event of a fire or 
unexpected release from a systems failu re "i t expands very, very rapidly into the environment 
and can spread very qu ickly;" that ammonia is a "very toxic chemi cal" because it is "hydrophilic" 
(wa ter loving) and will target mucus membranes affecti ng a person' s nose,_ eyes and breathing; 
that there are homes and a grade scl1ool '\.vithin a s tone's throw of the facility;" and that by her 
ca lculation "approximatel y 2200 people within point six miles could potentially be kill ed if 2000 
pounds were released from the facili ty." Tr. J3LI-35. See also, C's Ex. I. Based upon these 
circumstances, Ms. Powers judged that an appropriate pena lty in thi s case would be at the high 
end of the range. Tr. 135. However, because ·she "wanted to make sure that it was a penalty that 
could compel compliance and was reasonab le" Ms. Powers testified that she chose $ 12,500, a 
sum almost exactly in the middle ol' the range, as the base penal ty for each oftl!e three 2005 
calendar year.filin.g violations (Counts 1-3). Tr. 134-36. 

As to the violations for the previous three filing years (2002-2004), finding no special 
circumstances to warrant otherwise, Ms. Pov,'ers testified that she fo llowed the ERP and assessed 
only a single Oat penalty amount of $1,500 for each such year of violation, for a total of $4,500 
for the nine violations set forth in Counts 5-7, 9- 11, and 13 ~ 15. Tr. 136, 140; C's Ex. 5 at 23, C's 
Ex. 7 at 2, G. As to the three fi ling violations l~)r the 2001 calendar year, Ms. Powers proposed 
no penalty "because we were running into a five-year statute of limi tations."18 Tr._I36. 

18 The applicable statute of limitations at issue, 28 U.S.C. § 2462, provides that "[ e]xcept 
as otherwise provided by i\ct of Congress, an action, suit or proceeding for the enforcement of 
any civi l fine, penalty, or forfei ture, pecuniary or otherwise, shall not be entertained un!Css 
commenced with in (i ve years from the date when the claim firs t accrued . . . . " The violations for 
the 200 I calendar year arguably accrued on or about March 2, 2002, the day after the fi ling 
deadl ine and as such, to avo id a statute of limitations argument being potentially raised in 
defense, an action on them would have needed to be commenced by March I, 2007. While the 

(continued ... ) 
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Thcrea rtcr, Ms. Powers considered th_c var_ious adjustment factors relati ng to the violator 
which arc set forth in the ERP. Tr. 137- 140. I fer analys is clcteqnined that there was no factual 
basis warranting a downward adjustment to account for " inability to pay" because a Dun & 
Bradstreet Report (C's Ex. I 0) indicated that Respondent's annual sa les exceeded $3. 1 million 
and the proposed penalty consti tuted less than I% thereof. Tr. 137-38; C's Ex. 7. Ms. Powers 
also concluded that there was no .factual basis fo r an upward adjustment in the penalty based 
upon the Respondent having a prior hi story of violation. Tr. 138. fn additi on, Ms. Powers 
explai ned that she made no adjustment either up or down in the penalty based upon the 
Respondent's culpabili ty, because she concluded that this case fell within the .ERP 's "non
adj ustment" culpabili ty "Level II ," applicable to situations where " the violator had sufficient 
knovv lcdge to recognize the hazard created by hi s/her cond1.1ct, or significan t control over the 
si tuation to avo id committing the violation." Tr. 138, 159-60. Ms. Powers asserted that she 
fou nd no basis for characteri zing Respondent 's culpabilit y in thi s case as either Level I - i.e. a 
wilful violation (justi[ying a penal ty increase) or Level Ili (justi fying a penally decrease) on the 
basis that the Respondent lacked control over the situation so as to prevent the occurrence of the 
violation. C's Ex. 7; Tr. 138-39. Furthermore, Ms. Powers test ified that she did not fi nd any 
basis for red ucing the base penalty "for other matters as justice may requi re" as there were none, 
nor fo r the (small) size of Respondent's business, as the ERP indica tes that th is facto1_- on ly 
applies "prior to issuance of 1he complai nt." Tr. 139-40, 147. ·she also found inapplic.able the 
ctownward adjustment [actors of a supplemental environmental project or voluntary disclosurc. 19 

Tr. 139-40; C's_ Exs. 7, 23. 

1\.s a resu lt of her analys is, Ms. Powers concluded that .the only ERP adjustment factor 
applicable in th is case was that of "economic benefit or savings." C's Ex. 7 at 3-5, C's Ex. 9. 1\.s 
to that facto r, relying upon the Table in the ERP which identifies the costs associated with 
EPCRA compliance as determined by the Agency in 1996/97, she adjusted the pt:nalty upward by 
a total of $690 to account tor the economic benefi t I~cspondent incurred as a result of not 
[amiliarizing itself with EPCRA's requirements (S604) and not completing and submitt ing an 
Inventory F_orm (S86). Tr. 139; C's Ex. 5 at 29 (ERP Table; II "Costs Associated with 
EPCR/\/CERCL/\ I 03 Compl iance."); C's Ex. 7 at 4, 7. 

18( .. . coni inued) 
inspection ofTirestone's fac ility occurred on October 18, 2006, it a·ppcars that Ms. Powers d id 

· not undertake her pena lty assessment in thi s case unti l July 30, 2007 (see, C's Ex . 7) and the case 
was not institut ed in September 2007. As a resu lt, Respondent could have ra ised a viab le statute 
o [ !Imi tat ions de fense to the 200 l violations it was chargl-'!d with in this action and presumably 

. did not because the Agency was not seeki ng a penal ty in regard thereto. 

19 Ms. Powers further testified that, vvhi le she calculated a penalty for Respondent's 
.EPCRA §3 I 1 violations which she ident ified in her October 2006 investiga tion report, she did 
not propose any add itional penal ties [or the§ 311 violations because she \-vas trying to be 
"consistent and f~1 i r in coming up with a penalty." Tr. 140; C's Ex. 7 at 2 (ind icating proposed 
penalty for Sect ion 3 11 violations calculated as $29,1 00). 
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Thus, as indicated by Ms. Powers, the total penalty of $42,690 proposed by the Agency 
consists of $3 7,500 representing the total of the base penalties of$ 12,500 for each of the three 
2005 year violations, the sum of $4,500 representing the nai penalty amount of$ I ,500 for each 
ofthc three previous years of non-compliance, and $690 reflecti ng the economi c benefit of one 
year of non-compliance. C's Ex. 7 at 6, C's Ex. 9. I3ased upon her 17 years of experience, Ms. 
Powers op ined at hearing that the proposed penalty is fair and consistent with previous penalties 
she has calculated. Tr. 140-41; C's Ex. 12. Ilowcver, she then qualified her opinion in this 
regard stating that had she known at the time she calculated the penalty that Firestone would not 
file its 2006 Inventory form in a timely manner, she would have proposed a higher penalty. !d. 

D. Respondent's Statutory Challenge to Three 2005 Filing Year Penalties 

In its post-hearing Brief, Respondent raises a statutory chal·lcnge to the legality of being 
charged with th ree Section 312 violations for failing to submit an Inventory Form for calendar 
year 2005, and concomitantly being potentially assessed an aggregate penalty of$ 3 7,500 
therefor, which f'ircstone notes is above the statu tory penalty limit of$ 32,500 fo r Section 312 
vio lations occurring after March 15·,. 2004. Specifical ly, Respondent .argues that "[t]hcre is 
nothing in that statute that says the fa ilure to file with each of the three agencies amounts to a 
separate violation of the statute." R's Grief at 8 (italics added). The ''verbiage" of EPCl~A § 
312(a)( I ) imposing the legal requirement on owners or covered facil ities to file Inventory Forms, 
"makes it clear that an entit y is in viol ation if it does not provide the required forms to each of 
three distinct agencies. An entity that files no fo nns with any agency is in violation. 1\n entity 
that fil es with only one agency is in violation. 1\n entity that files with two agencies is in 
violation," Respondent asserts. R's Brief at 8, 11 . "Any enti ty that understands the [EPCR/\) 

reporting requirement will file Tier 11 forms vv.ith al l relevant agencies or none at al l. " R's Brief 
at 9. 

Further Firestone argues, "[ a]ny reasonable construction of the term 'each such violation'" 
in the phrase in EPCRA § 325(c)(l) that "any person wbo violat~s [§ 312] ... shall be liable ... 
for a civ il penalty in an 'amount not to exceed $25,000 for each such violation," "must refer to an 
instance of failing to file Tier n forms with all of the relevant Hgencies," since "the statute makes 
it clear that compliance requ ires fil ing with each agency land] nothing in the statute says that the 
failure to file with each agency amounts to a separate violation. · ... " R's Grief at I 0 (ita li cs 
added). "[I] f Congress had vvanted to allow a penalty for each agency that did not receive a Tier 
[[form, it would have expl icitly said so. Since it did not, no such penalty can be imposed," 
Firestone clai ms. !d. at 8, Certainly, Firestone implores, EPA cannot impose a penalty in such 
ci rcumstances above the current statutory limit of $32,500 for EPCR/\ § 312(a)( l) violations. 

ln support of these nrguments, Respondent cites to f'cdera l case law for the "well
recognized rule that statutes imposing penalties ... must be strictl y construed," and asserts that a 
party may not be subject to liabil it y or penalties not clearl y authorized by statute. R's l3riefat 8. 
Addi tional ly, Respondent ci tes to the decision in Loes Enterprises, inc., EPA Docket o. 
EPCRA-05-2005-00 18, 2006 WL 3406334 (1\U 2006)(0rdcr Denying Respondent's l'v'lotion fo r 

26 



Accelerated Decision), for the proposition that the Agency may seck total penalties in excess of 
the statutory maximum for "each violation" of EPCRA non fi ling only if it gave prior notice of its 
intent to seek dai ly penal ti es under EPCRA 325(c)(3) (providing that "[e]ach day a violation 
described in [EPCRA 3 l2(c)](l) . .. conLinues shall, for the purposes of th is subsection, 
constitute a separate violation:). R's Brief at l 0. Jt points ou t that in the instant mat·ter the 
Agency has not al"leged continuing violations or indicated it is seeking dai ly penalties. Thus, 
Respondent characterizes the Complaint as "alleging a series Qf 'one-time' violations" which, as 
applied in this case to Respondent's 2005 non-filings, resu lts in a penalty of$37,500 which 
impermissibly exceeds the statu tory maximum. !d. at G-7. 

With regard to the multiple violations and penalties being consistent with the ERP, 
l~cspondent notes that the ERP is a po licy that "has not been promulgated as a regulation and 
does not have the force o f law." R's Brief at 5. Therefore, to the extent that it is "not consistent 
with the siatutory scheme," it is inapplicable. R's Brief at 7-8. Moreover, by ti·ipling the number 
of violations possible in a single fil ing year, the EPA creates n "multiplier" which is then "used 
to rachel up the penalty amount," undermining the very intent of its ERP which is to 
proportionally assess penalties from "a minimum ot' $2,014 to a maximum of $32,500 based 
upon the amount of" hazardous chemicals an entity maintains." R's Brief at 9( emphasis added). 
For example, while it had only 3.3 times the relevant threshold of ammonia, by assessing 
penalties on a per fi ling entity basis, the Agency is effectively charging Respondent the 
max imum statutorily permi tted penalty amount for non-filing, the same penalty which a non
fil ing entity which had l 0 times or more of a chemical above the reporting limit would be 
subject. !d. In these circumstances, Respondent suggests, "[o]ne could at least understand a 
penalty o( one-thi rd (3.3 divided by 1 0) of the maximum [penalty of $32,500] or s; l 0,833.00," 
but the proposed penalty of$37,500, it arg11es, vio lat-es EPCRA and cannot be imposed. R's 
f3rief at 9, II. 

EPJ\ did no t address thi s multiple violation/multiple penalty issue in its post-hearing 
Drief nor did it fi le a reply bri ef. · 

As a preliminary matter, it is noted that in making thi s statutory arg11mcnt, Responden t 
appears to be at least in part, implicit ly, seeking reconsideration of Lhis Tribunal's Order on 
Aceeleratcd Decision dated May 1, 2008, in which it was lound to have committed three separate 
EPCRA § 3 12 violations as a result of its failure to timely submit its Inven tory Form for the 2005 
calendar yea r to each of the three recipient entities designated· in the statute (the SERC, the 
LEPC, and the fire department). 

The Consolidated Rules ofPract ice .clo not specifically provide for reconsiderat ion of 
in terlocutory orders. See, 40 C.F. R. Part 22, et seq . However, it has been held that a motion for 
recoi1sideration of an Administrative Law Judge's order is subject to the same standard ofrcview 
as that for orders of the Environmenta l Appeal I3oard (EAI3). See e.g., Rogers Cmporation, 
Docket No. TSCA-1-94-l 079, 1997 EPA A LJ LEX I-S 53 (ALJ, December 18, l997)(0rder 
Denying Respondent's Motion fo r Reconsideration or for a Stay); OkLahoma Metal Processing, 
Inc., EPA Docket No. TSCA-Vl-659C, 1997 EPA ALJ l.. EXlS 16 * 2 (AU, June 4, 1997)(0rcler 
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Denying Motion for J~ econsiderati on)(requi ring a motion for reconsideration of· an interlocutory 
order not only to meet the EAB's standai·d for reconsideration under 40 C.F.R. § 22.32, but also 
to demonstrate that a variance from the rules, which do not provide for reconsideration o[ ALJ 
orders and decis ions, wi ll further the public in terest); Ray & Jeanette Veldhuis, EPA Docket . o. 
CWA-9-99-0008, 2002 EPA AL.l LEXJS 47 "' 7 (ALJ, Aug. 13, 2002)(0rder Denying Motion to 
Reopen Hearing and Denying Motion to Stay)("assuming that a motion for reconsideration il·om 
an initi al decision may be brought properl y before an administrat ive law judge, such motion 
would be subject. to the same standard of review as that of the EAT3''). 

As to reconsideration of its Orders the EAI3 has stated-

Reconsideration is generally reserved for cases in 'vvhich the Board is shown to have 
made a demonstrable error, such as a mistake of law or fact. ... 

The fi I ing of a motion for. reconsideration 'should not be regarded as an opportunity 
to reargue the case in a more convincing fash ion. It should only be used to bring to 
the attention o f [the Board] clearly erroneous factual or lega l conclusions.' ... A 
pariy' s failure to present its strongest case in the l~rs t instance does not entit le it to 
a second cl.1ancc in the form of a mqtion to reconsider. 

Hcnvaii Electric Light Company, !nc., 8 E.A.D. 66, PSD Appeal os. 97-15 through 97-22, sl ip 
op. at 6 (EAB, March 3, 1999)(0rder Denying Motion for Reconsideration and Li fling Stay) 
(citing, inter alia, Publishers Resource, Ji1 c. v. Walker-Davis Publications, inc., 762 F.2d 557, 
56 1 {Th Cir. 1985) ("Motions for reconsideration serve a lim ited [-unction: to correct manifest 
errors of law or fact or to present newly discovered evidence. Such motions cannot in any cnsc 
be employed as a vehicle to int roduce new evidence that could have been adduced during the 
pendency of the [original] motion .. . . "); Southern Timbet' Products, 3 E.A.D. 880, 889 (EA L3 
1992)(" reconsideration of n final Decision is j ustified by an intervening change in the controlling 
law, new evidence, or the need to correct a clear error or prevent mani fest injustice. "); City of 
Detroit, TSCA Appeal To . 89-5 (CJO Feb. 20, 199 1 )(unpublished order)(" A motion for 
reconsideration should not be regarded <is an opportunity to reargue the case in a more 
convincing fashion. It should onl y be used to bring to the attention of thi s office clearly erroneous 
factual or legal conclusions. Reconsideration is normally appropriate only ·when this of(i ce has 
obviously overlooked or misapprehended the law or facts or the pos ition of one ofthc parties."). 

The standard enunciated by the EAB for reconsideration is similnr to that used by Federal 
trial courts under Federal Rule of Civil Procedure 60(b), with which courts may grant relief from 
judgment for, inter alia, "obvious errors of law, apparent on the record." Van Skiver v. United 
States, 952 F.2d 124 1, 1244 ( lOth Cir. 199 1), cert. denied, 506 U.S. 828 (1992)(citing Alvestad 
v. Monsanto Co., 67 1 F.2d 908, 912- 13 (5th Ci r.) , cert. denied, 459 U.S. 1070 (1 982)). Motions 
for reconsideration arc not for presenting the same issues ruled upon by nic court, either 
expressly or by reasonable implication. United States v. Midwest Suspension & Brake, 803 F. · 
Supp. 1267, 1269 (E. D. Mich. 1992), a.ffd, 49 r:.3d 1197 (6th Cir. 1995). However, some courts 
have stated that a motion for reconsideration is appropriate where the court has mistak enly 
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decided issues outs ide of those the parties presented lo r determination. United States v. MFM 
Contractors, Inc., 767 r. Supp. 231 (D. Kan. 1990); Above the Belt, Inc. v. Mel Bohannan 
N.oo.fing, lnc., 99 F.R.D. 99, 10 1 (E.D. Va. 1983). 

A review of the case Gle evidences thai Fi restone did not raise a statutory argument 
chall enging the number of violations charged for calendar year 2005 in its opposition to EPA's 
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Motion !"or Accelerated Decision. Furthermore, Respondent's post-hearing Brief docs not 
suggest that it is· raising this argument at thi s time because of "any newly discovered evidence." 
Thus, the only potential basis for reconsidering this Tribunal's prior holding with rega rd to 
Respondent being liab le for th ree separate violations for its failure to Gle its 2005 Inventory form 
with the SERC, LEPC, and fire department, would be that it represen ts a "clearl y erroneous" 
legal conclusion . 

In this regard, it is noted that Respondent has not c ited any authority, nor has any been 
found, which specifica lly addrcss.es the appropriate "unit of vio lation" under EPCRA 312(a)(l ). 
However, in regard to other statutes, the EAB has indicated that trad itional pri nciples of statutory 
construction apply for the purpose of determining the unit (number) o f violations or penal ti es 
which may be charged or imposed il·om proscribed conduct. See e.g., McLaughlin Gormley King 
Co., 6 E.A.D. 339, 344-46 and n.6 (EAB 1996))(the language ofFIFRA § 12(a)(2)(Q), slating 
that it is unlaw Ful to "falsify all or part of any information relating to the testing of a pesticide," 
provides that only. one violation can result (i·om a si ngular false compliance statement, even if 
such statement is fa lse in four respects, because the "uni t of violation" is based on the act of 
submitting a fal se.statcment, not on the number of reasons for the statement being false.); 
Microban Products Company, 9 E./\.D. 674 (EJ\13, 200 I )(Congress intended the uni t of viola tion 
under rJ FRA § 12( a)( I)( A) and (E) to be the statutoril y deli ned act to "distribute or sell" and the 
fac t that the sa le or distribution may be unlawftll for several reasons docs not increase the number 
o f sales or distribu tions which is the only basis upon which a penalty may be assessed.). See 
also, Consumers Scrap Recycling, Inc., EPA Docket No. CAA-5-2001-002, 2002 EPA /\LJ 
LEXTS 48 *6-7 (AU 2002)(holding that under Clean Air Act regulat ions providing for either 
recovery of refrigerant "or" veri fi cc.it ion of i·efrigerant evacuation prior to di sposal of a small 
appl iance the Agency may not charge or assess a penalty for a violation of both sections), aff'd in 
pertinent part, II E. J\.D. 269, 283-4 (E/\B 2004); Atlas Re.fine1y , Inc ., EPA Docket No. TSCA-
02-99-9142, 2000 EPA AU LEXfS 12, *26 (/\LJ 2000)(interpreta tion vvhich treats the fa ilure to 
report each chemical [or the Toxic Substances Control Act Inventory Update Rule as a separate 
and di sti nct violation of" TSC/\ § 1 5(3)(B) more nearly accords with the purpose and spirit of 
TSCA); !sachem North .ifm., LLC, EPA Docket No. TSC/\-02-2006-9 143, 2007 EP !\ ALJ 
LEXlS 37, *72 (AU 2007)(same); Donnalfy Corp., EPA Docket No. CWA-A-0-009-94, 1996 
EPA ALJ LEXIS 20, 13-1 4 (A U 1996)(Under the Clean Water Act respondent cannot be 

·charged with both a monthly average violation and a daily maximum violation of the same 
effluent limitation for a parti cular month). 

The fundamental principle of statu tory construction is that such analysis must always 
begin with the language o f the statute itse lf, and if such language has i1 pla in and unambiguous 
meaning, the inquiry ends ihcrc. Barnhart v. Sigmon Coal Co., 534 U.S . 438, 450 (2002); United 
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States v. Hanousek, 176 F.3d 1 11 6, 1120 W" Cir. 1999). Where Congress' intent is clear fi·om 
the pla in language of the statute, that is the end of the matter, "for the court, as well as the 
agency, must give effect to the una1n biguously expressed intent of Congress ." Chevron USA Inc. 
v. NRDC, 467 U.S. 837, 842-43 (1984); Microb011 Products Co., II E./\.D. 425, 446 (EAB 
2004)(1anguage of the Act itse lf is the primary considerat ion in interpreting any statute) . 

EPCRA § 3 12(a) provides in relevant part that: 

( I ) The owner ... [of a faci lity subject to the Act] shal l prepare and submit 
an emergency and hazardous chemical inventory form (hereartcr iri this 
chapter ref CITed tO as an "inventory f(mn") tO each of the followi ng: 

(/\)The appropri ate local emergency plann ing committee [ LEPC]. 

(B) The State emergency response eo1im1ission [SERC] . 

(C) The fi1'e department'with jurisd iction over the ·facility .. 

· 42 U.S .C. § 11 022(a)( l )(itaiies added). 

Respondent interprets th is whole provision as creating a singular "requirement," such that 
the fail ure to comply in whole or in part with the f11in g obligations thereunder would subject the 
vio lator to no more than one violation and one penalty under the language of EPCR/\ § 325(c)( I) 
providing that "[a]ny person ... who violates any requirement of section 3 12 ... shall be liable 
to the Un ited States for a civil penalty in an amount not to exceed ... [S32,500) for each such 
violotion.'' 42 U.S.C. § 11045(c)(l)(italics added) . 

EPA's posi ti on as expressed in the ERP on the other hand, provides that the " fa ilure to .. 
. submit required reports to each point ofcompliance is a sepamte violation ." Ex. 5 p.9 (i tal ics 
added). The term "point of compli ance" is defined in the ERP as the various entities designated 
to receive submiss ions and noti ces under EPCRA (i. e., the SERC, LEPC, and the fire 
department). !d. Thus, EPA has interpreted EPCRA §3 12(a) as imposing three separate 
Inventory Form provision "requirements" each of which if violated could result in the imposition 
of the maximum penal ty pcrmilted under EPCRA 325(c)( l) if a violator l~1i led to fi le wi th all 
three entities in a single year. 

The word ''requirement" means "something that is ca lled for or demanded: a requisite or 
essential cond ition." Webster's Third New International Dictionary of the English Language 
Unabridged 1929 (2002). There is no dispute that Sect ion 3 12(a) " requ ires," that is, calls for, or 
demands, that a covered faci lityyrovide all three recipient entities identified therein with a copy 
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of its yearly inventory (orm. 20 The only issue is whether such filing requirement is singular or 
multip le. Upon consideration of the language of the statute, particularly its punctuation, it is 
determined that EPC!~A § 312(a) contains separate and multiple filing requirements. 

" lAJn act should be read as punctuated" and "[w)hcn punctuat ion discloses a proper 
legislative intent or conveys a clear meaning the courts should give weight to it as evidence." 2/\ 
Sutherland Statutory Constructi on § 47: l 5 (6th Ed. 2000)(citing inter alia Fithian ·v. St. Louis&. 
SF. Ry. Co., 188 r. 842, 845 (191 1)(holding grammatica l construction of the la1iguagc used 
strengthened by punctuation makes statutory language clear and unambiguous); State v. F~ynn, 
464 A.2cl 268, 271 (N.H. 1983)("/\ lthough the legislatu re is not compelled to follow technical 
rules of grammar and composition, a widely accepted method of statutory construction is to read 
and examine the text of the statute and draw inferences concerning its meaning from its 
composi tion and structure."). Upon examination, it is noted that EPCR/\ § 3 12(a)( I) is wri!lcn 
and puncttwted such that it docs not unite in a si ngle con tim1ous sentence the obligation to 
provide the three recipient entit ies wi th inventory forms. Rather, it individually li sts each such 
entity, in three physical ly differentiated, alphabetically sequenced subprovisions (A)-(C). As 
such, the statute's structure provides a un ique code citation to the obligation to provide each 
entity with an inventory form. Further, each of the three subprovisions ((/\)-(C)) concludes with 
a"." --a period or fl.dl stop - a punctuation mark used to complete independent sentences, 
rather than being conjoined to the others by commas or semicolons and/or a final conjunction 
such as "and." Strunk, William & ·while, E. l3., The Elements of Style, 6-7 (2'"1 Ed. 1 972~. See 
also, Webster's Third New International Dictionary Gnabrictgcd 46a (2002) ("a peri od usuall y 
terminates a sentence that is neither interrogatory"or exclamatory.") As such, Section 312(a)( l )'s 
structure and punctuation are high ly indicative of a legislat ive intent to make the obligation to 
provide each entity wi th an inventory form a separate " requirement" or "unit of vio lation." 

Furthermore, it is a cardi1ial rul e o f statutory construction that every tem1 in a statute 
should be construed as having a meaning disti nct in some way from the other terms, and that 
statutory interpretations that render language superfluous arc to be avoided. Connecticut Nat'/ 

20 The f~1 ct that EPCRA § 312(a) is cntillcd "basic requirement" (s ingular) is not 
signifi cant in terms of its interpretation in that descriptive headings immediately preceding the 
text of a statu tory section do not constitute part or the statute and arc not contro ll ing in regard to 
its construction or interpretation. 2A Sutherland Statutory Const ruction § 47: 14 (6th Eel. 
2000)("statutory captions arc merely catch\.Vo rds and should not be read to inject legislative 
Intent"). Headings or sections "cannot undo or limi t that which text makes plain." Brotherhood 
o.f Railroad Trai11men v. Baltimore & O.R. Co., 331 U.S. 519, 529 (-1947). Moreover, in any 
case, such singularity, even if part of the statute ilsel r, would have nci interpretive significance in 
that l U.S.C. § I provides that 'Fin determining the meaning or any Act of Congress ... words 
importing the singular include and apply to several persons, parties or things ... " See also, 2A 
Sutherland Statutory Construction § 47:34 (6th Ed. 2000)( it is a well estab li shed rule of statutory 
construction that "legislative terms which ar.c singular in Corm may app ly to multiple subjects," 
not ing that there is a presumption in favo r of multiple subjects). 
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Bank v. Germain , 503 U.S. 249, 253 ( 1992); Lopez-Soto v. 1/awayek, 175 f..3ci 170, 173 (I 51 Cir. 
1999); United States v. Victoria Peguero, 920 F.2d 77, 81 (I '1 Cir. 1990); United States v. Ven
Fuel, Inc., 758 r.2d 74 1, 751 -52 ( 1' ' Ci r. I 985)("All words and provisions of statutes arc 
intended to have meaning and arc to be given effect, and no construction should be adopted 
which would render stat utory words· or phrases meaningless, reclumiant or superf1uous . "); 2A 
Sutherland Statutory Construction §§ 46:05,46:06 (6th Ed. 2000)C"rnlo clause, sentence or •vord 
shal l be construed as supernuous, void or insignifi cant if the construction can be found which 
will give force to and preserve all the words of the statute" and " . . . each part or section [of a 
statute] should be construed in connection with every other part or sect ion so as to produce a 
harmonious whole."). It is noted in this regard that Respondent's reading o 1- Section 312(a)( I) 
would seem to give no meaning or make supcrf1uous the word "each," which means "one of two 
or more distinct individuals," in the statutory phrase directing that a form shall be provided "to 
each of the following [entiti es]," because H.cspondcnt's interpretation would conjoin the 
obligation imposed thereunder into one joint requi rement rather than three distinct ones to which 
the term "each" would be properly applicable . . Webster's Third New Interna tional Dictionary of 
the En~lish Language Unabridged 713 (2002). Moreover, ifRespondent's interpretation of the 
provision were correct, in lieu of the word "each" one would expect to read the word "all, " 
indica tive or a class or group and the members or components thereof. ld at 54. 

Additionally, the rationale offered for Respondent 's statutory interpretation- the notion 
that an entity aware ofEPCRA 's requirements would file wi th either all three designated 
recipients or none at al l (R's Brief at 9), is simply factually untrue. Facilities have partial ly non
complied w· ith the filing requ irements of EPCRA § 312 and have been so charged. See e.g. , 
Robert K Tebay, .Jr., E PA Docket No. EPCRA-111-236, 2000 EPA ALJ LEXIS 95 (AL.l 
2000)(violat()r charged with failure to submit inventory forms only to the SERC, having 
submitted the requisite form to the fire department). More importantly, it is noted that under 
such parti al filing circumstances, Respondent's statutory interpretation vvould ·unf'airly subject the 
parti al violator, perhaps someone who attempted to comply with the statute in good fai th, to the 
same maximum penalty as someone who failed to file at all , who made no good fai th efforts at 
compl iance. Martin.!::Lectronics, Inc., 2 E.A.D. 381,39 1 (CJO 1987)(holding that separate 
penalties should be assessed for failure to file three forms relating to the same hazardous waste 
acti vities, as chargi ng only one penalty fc)r the three violations would be unf~1ir to a respondent 
who vio lated onl y one RCRA requirement and who is also charged one penalty). In addi tion, 
Responden t's construct ion of the statute would make it cl inicult, i r not impossible, to ca lculate an 
appropriate p~nalty under the provision ofEPCRA § 325(c)(l) that "[ejach day a violation 
described in-paragraph (I) or (2) continues shall , for purposes of th is subsection, constitute a 
separate vio lation ," (42 U.S.C. § 11 045(c)(l)), where for example, the violato r files late with 
each entit y on a di fferent date, or only fil es with some and not others . C.f. Loes L~·nterprises, Inc., 
EPA Docket No. EPCRA-05-2005-00 18, 2006 EPA AU LEXIS 39 *34 (i\LJ 2006)(holcling 
violation of Section 312(a) may be continuing violation subjecting violator to mult i-day penalties 
under 325(c)) ; Woodcrest Mf:.r;., Inc. v. United States EP!l, 114 r. Supp. 2d 775, 779 (N.D. Ind . 
1999)(' 'Congrcss set out severe penalties in EPCRA for a company required to report under the 
reporting provisions that rails to do so, as much as$ 25,000 fo r each violation .... The statute 
goes on to say that each clay the company fail s to file the requi red reports is an addi tiona l 
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violation. Obviously, an unsuspecting company can accumulate enormous fines in a relati vely 
short period of time.") . 

Moreover, the provis ion allowing EPCRA non-filing vio lations to accrue with each 
passing day is indicative of a legislative intent to read expansively the number of potential 
violations provided for, rather than to restrict such number as Respondent's interpretation 
suggests. Such intent is further supported by the word "any" in the phrase of EPCRA Section 
325(c) "any requirement of section 11022 or 11023 ... sha ll be liable ... fo r a civi l penalty .. 
. "of up to $25,000. 42 U.S.C. § II 045(c)(1). "lR]cad naturally, the word 'any' has a1i expansive 
meaning, that is, 'one or some indiscriminately of whatever kind."' United ,)'tales v. Gonzales, 
520 U.S. 1, 5 ( 1997)(quoting Webster's Third New International Dictionary at 97). See also, 
Noljo lk S. Rwy. Co. v. Kirby, 543 U.S. 14, 31-32 (2004)(the word "any" gives lhc word it 
modifies an "expansive meaning~ ' when there is "no reason to contravene the clause's obvious 
meaning."); f/ UD v. 8ucker, 535 U.S. 125, 130-31 (2002). Thus, the word "any," taken together 
with the term "requirement ," Stlpports EPA's broader interpretation of Section 3 12(a) as 
imposing three separate filing "rcquircm.ents" upon covered facil ities. 

final ly, it has been recognized that in regard to "regulatory programs which arc deemed 
essenti al to the public welfare, interpretive attention may concentrate on the remedial character of 
the legislation to produce a liberal interpretation that enables tl~e full benefits of the program to 
be reali zed." 3 Sutherland Statutory Construction§ 65:3 (6111 Ed. 2000)(citing inier alia, 
Continental Pipe Line Co. v. Belle Fourche Pipeline Co., 372 F. Supp. 1333 (D. Wyo. 1974). 
Congress passed EPCRA in 1986 largely as a response to a chemical release disaster which 
occurred in Bhopal, India resulting in the death!) of thousands. Citizens .for a /Jetter Environment 
v. Steel Co. , 90 r:. 3d 1237, 1238 (7'" Ci r. 1996): EPCRA's inten t is "to provide the public with 
important information on the hazardous chemicals in their communit ies and to establish 
emergency planning and notification requirements whi ch would protect the public in the event of 
a release of ha7.ardous chemicals. JI.R. Conf. Rep. 99-962, at 28 1 (Oct. 3, 1986), reprinted in 
1986 U.S.C.C.J\.N. 3276, 3374. By designating three recipient en.titi es -- the LEPC, the SERC 
ancltbc loca l fire dcpart11:1ent - for the Inventory Forms, EPCRJ\. encourages and facilitates public 
access of information on hazardous chemicals in their community by offering a choice of points 
of contact. The multip licity of designated recipients also increases the likelihood of adequa te 
emergency planning for an unexpected release. Imposing a separate penalty upon a violator for 
fa iling to timely fil e its Inventory f-orm with each of the three entities increases the likelihood of 
ful I com pi iancc wi th the fi I i ng requi remcnts and thus cnab les the f\111 benefl ts or the ~)rogram to 
be realized. 

ln a sum, fo r the reasons stated above, T find Respondent's failure to timely submit the 
required 2005 ann.ual Inventory form to the SERC, the LEPC, and the fire department constitutes 
three separate violations ofEPCRA §3 12(a)(l ), and each such violation subjects Respondent to 
the imposition of the maximum civil penalty allowed under EPCRA § 325(e)( l) . 
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E. Respondent's Challenges to EPA's ERP Pcnaltv Calculation for the 2005 Violations 

In its post-hearing I3rief, Respondent also challenges almost every aspect of EPA's 
proposed penalty calculat ion under the ERP in regard to the 2005 violations, sla ti ng that "EPA 
has given no particular or precise reason for seeking $ 12,500 fpcr violation for Counts 1-31 as 
opposed to any other sum with in the range ... fandl the facts do not support its analysis."21 R's 
Brief at 11. Firestone suggests that "(b ]ased upon the totality of the circumstances, a base 
penalty of $5,750 is more sensible." R's Brief at 15. 

As to the "nature" o f the violations, fo r example, Firestone notes that the vio lations at 
issue here invol ve a simple failure to file a Tier II fo rm with the appropriate agencies. " ro one 

. claims that there has been any release of ammonia at the firestone pl ant [and] [p] resumably, 
reporting violations should be considered Jess severe than release violations," Respondent 
observes. R's Bri ef' at I 1-12. It further claims that defining the"extent" of the violations in terms 
ofhow late the forms were filed "makes no sense in the context of a 'one time' violation as here," 
explai ning: "l f the forms are not timely filed, there is a violation. Tf they are lilcd one day late, 
the violation is the same as ifthey arc fi led three hundred days late. EPJ\'s view of extent might 
have some relevance if there was evidence from the local agencies invo lved in th is case, that the 
delay inhibited ab ility to plan. No such evidence was presented." R's Uric(' at 12. Simi larly wi th 
regard to "circumstances," Respondent notes that the ERP interprets the "circumstanccs"of the 
violation in terms of the harm that could occur in the event of a release and the inability oC local 
agencies to plan. Tt suggests that EPA's penalty overstates the signifi cance of this factor by 
failing to su fficiently account for the fact that its facil ity is located in an industrial area and 
engages in proper maintenance and employs safety measures, which together have been effecti ve 
in preven ti ng any release from occurring. R's Brief at 12-13 . Moreover, Firestone points out that 
there is no evidence in the record that any of the recipient entities changed their emergency 
response plans upon receipt or its Tier II form and thus there is no evidence that the absence of 
the form inhibited their abil ity to plan. H's Brief at 12. Tn any case, the Vancouver fire 
Dcpa1imcnt \vas "well acquain ted with Firestone," in that it had inspected the facility and 
ass isted in its preparation of emergency evacuation procedures, Respondent states. !d. 

f-irestone further quarrels wi th EPA's "gravi ty" assessmen t based upon the amount of 
hazardous chemicals on site. Respondent argues that if measures arc in place to prevent release 
and if no release has occurred at its facility, then this factor is lessened, proclaiming that "[tJhcrc 
is necessari ly less risk from the inabil ity to plan fo r an event that it 1 sic·J unlikely to occur." R's 
Brief at 13. It also observes that EPA actions in regard to it belie any claim that these were 
particu larly "grave" violations, noting that Mr. Mix did not immediately inspect the facil ity after 
discovering its non- fil ing status but waited unti l he had other reasons to be in the area. 
Moreover, even after the inspection, Mr. Mix did 1:ot act promptly to. advise the fi re department 

21 In its post-heari ng. Bri ef~ Respondent raises no argument in opposition to the two 
$1 ,500 proposed· penalt ies Cor 2002 and 2003, and "concedes a penally o f $ 1,500.00 for 2004 ." 
R's Brief at 5. Thus, only the Agency's penalty calculation as to the 2005 viola tions is at issue. 
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or other recipient entities concerning the amount of ammonia present on site so they could update 
their emergency plans. R's Brief at 14. Further, Respondent notes there is no evidence that any 
local ~genc i es or citi zens had concerns or fil ed complaints regard ing its operations, again 
insisting that it is signdicant th-at the local fi re department was m.varc of the fa cility and that there · 
is no evidence that any entity changed its plans in response to its fil ing. R's Brief at 14. 

Firestone also challenges the $690 economic bene fi t component of the penalty, 
suggesting that EP 1\ "did not ind icate exactl y how it computed thi s sum ." R's Brief at 16. 
Respondent claims that , in fact, it in<;urrcd no economic benefit !'rom its nonfiling because it does 
·no t hire an outside contractor to prepare the forms, but rather impresses such responsibil ity upon 
its employee, Zackary Schmitz, and it only took him 20-30 minu tes to complete the forms. R's 
Brief at 16. Under these circumstances, the nominal econom ic benefit sought by the Agency 
should not be assessed, Respondent asserts, noting that the ERP (C's Ex. 5, p. 28), allows fo r 
waiver of it when the economic benefit is less than $5,000. R's l3rief at 17. 

Additionall y, Resp0ndcnt implores it s entitlement to various downward penalty 
adjustments. Specifically, it suggests its culpability for the violations is min imal on the bas is tha t 
al the time of the violations it had no knowledge of EPCRA nor the amoun t of ammonia in its 
system and that it would have needed to know both to comply vvi th EPCRJ\. R's Brief at 16. ll 
"seeks to comply with al l regulat ions it knows about ," Pirestone asserts. R's Brief at 15. Purther, 
Respondent itis inuates tha t its culpabi lity is reduced by virtue o f the l~1cl that it "engaged a 
consultant to advise (it ] concern ing EPCRA," and that such consultant , i.e. PennaColcl, "had not 
prov icl ccl Firestone with suffi cient in formation" to come into compliance. !d. In support thereof, 
it cites the. tes ti mony o r Mr. Schmitz (tr. 172-74) as evidencing that it was "heavily dependent on 
PcnnaCold for al l issues and ma tters relating to its refrigerat ion system [and that] [i]t fo llows 
PermaCold's recommendations." Firestone suggests that its reli ance on such a specialized 
contractor was not only reasonable, but laudable, in that having its own employees, who were not 
as sophisticated in hazardous substances, deal with the refri geration system "could be 
di sastrous." R's f3ricf at 15-1 6. 

Moreover, Respondent argues that it has displayed both the "cooperation" and 
"will ingness to settl e" components enti tl ing it to the "benefit o[a significan t reduct ion" based 
upon "attitude." R's Brief at 17-18. 1\.s to evidence thereof: Fi restone avers that it provided EP J\ 

with evidence as to the amount of ammonia in its system and wrote to EP J\ indi.cating its 
willingness to settl e, citing R's Ex. I. R's Brief at 17. It suggests that it is unfa ir to charact·crize 
its cooperation negati vely on the basis that it did not provide EPA cvidencc_as to the a"mount of 
ammonia in its system at the Lime of the 2003-2004 expans ion, because there is no evidence in 
the record that EPA asked fo r such evidence or that such in fo rmation was in fact "knowable," · 
since Mr. Mix testi fied that he contacted PermaCold to learn this information but then did not 
testify as to what in fo rmation he received on the subject, suggesting he received none. R's Urief 
at 17-1 8. 

Respondent also claims that its level of cooperation should not be adversely effected 
by the fact that the recipient entities did not receive its Inventory Forms shortly aller the April 
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2006 inspection, because Mr. Schmitz completed the forms and put them for mail ing in June, and 
"Why the forms did not get to agencies shortly therealicr rema ins a mystery." R 's Brief at 18. 
Further, Firestone suggests that "[t]his delay must be weighed against the apparen t lack of 
urgency that EPA displayed in making inquiry to Firestone once it suspected that it was not 
complying with EPCRA requirements." Jd. f-urthermore, it should not be deprived of a 
reduct ion based upon atti tude because set tlement did not occur; Respondent advocates, because it 
was wi ll ing to sett le and would have had EPA not wanted more from Firestone than it was · 
willing to pay. R's Brief at 18. Failt1re to accept the sett lement terms offered by the Agency is 
not an acceptable reason to deny a reduction for cooperation, l~espondcn t claims, citing this 
Tribunal's decision in !'vfark Fastow and Fiberglass Specialties. Inc. , EPA Docket. No. EPCRA-
09-97-001 J, 1998 WL 84675 1 (AU 199?). !d. 

Penultimately, Respondent claims in its 13 ricfthat a number of facto rs at play in th is case 
mil itate toward reduction of the penalty on the basis of"other facto rs as j ust ice may require." R's 
Brief at 19. The fi rst such factor ci ted is the absence ofany release. Under th is facto r, Fi restone 
argues that because it had adequate measures in pl ace to prevent a release, the necessity for its 
compliance with EPCRA was reduced and so should be its penalty since the purpose of the Act 
was to allow for cont ingency plans to be made in the event of a release. I d. It boasts that its 
fac ility is ·"state ofthe art," includes "fai lsafe measures to insure that there will be no releases of 
the ammonia," is ,:vel! maintained, and carefully monitored by employees and sensors. R's Brief 
at I 9-20. The sccon_cl "jt1sti cc" factor cited by Firestone is "size of business." R's Brief at .20. In 
thi s regard it states that the ERP allows for a 15% reduct ion to be granted to entities just I ike 
Respondent , i.e ., first time violators whose busi ness employees less than 100 people and whose 
annual corpora te sales are less than $20 million, but limits the Agency to reduci ng it prior to 
filin g the complai nt. C's Ex. 5 p . 31. l~csponcl ent challenges the fairness of such limitation 
noting that it is being denied the reduction merely because it did not settle before the Complai nt 
was filed which was beyond its control since EPA determined when to file the Complaint. R's 
Brief at 20-2 1. Respondent points to the "preexisting agency knowledge," spcci fically the 
Vancouver r irc Department's awareness of i Is faci I it y, as the third justice f~t ctor warrant ing a 
reduction in penalty. R's Brier al 21. Firestone notes that the fi re department knew it used 
ammonia in it s refrigeration system in that it had reviewed plans and inspected its facility in 
connection wi th the company's expansions. /d. It characteri zes that department's knowledge as 
"the most cri ti cal of all the agencies because i(has operational responsibility in the even t of any 
release." Therefore, Respondent claims its "knowledge ameliorates any concern that might be 

, engendered due to the fa ilure to file Tier II forms in a timely {ashion." . R's Brief at 2 1. 
Buttress ing this argument, Respondent once more points to the dearth of evidence that any entity 
made any change to its emergency response plans based upon the 'fi ling of firestone 's Tier li · 
forms. !d. 

1\.s its fourth "jus! icc" facto r, Respondent pro ffcrs that it has engaged in "other projects," 
specifically that in 2007 it had Mr. Schmitz attend a first responders' training program put on by 
PermaCold at a cost of S500, and second, at an anticipated cost of S I 0,000, the company has 
undertaken steps to upgrade its ammonia detection system so that it will notify Firestone's 
securit y monitoring firm in the event of a release which will allow for rapid notification of the 

36 



fire department. R's Brief at.22. "EPA's Standing," is the fina l "justice" factor cited by 
l~ espondent, under which it proclaims that "EPA should not be seeking_penalt ies from others 
when it is arb itrarily and capriciously ignoring its own statutory obligations," i.e. to regulate 
greenhouse gasses, citing as evidence thereof to the holding in 1vfassachusetts v. EPA, 127 S.Ct 
1438, 1463 (2007) and quoting fro m a newspaper ecli torial n R's Brief at 21-24. 

The final argument raised by Respondent in its Brief in regard to the penalty in this case 
concerns the credibility of Ms. Powers and Mr. Mix. As to Ms. Powers, Fi restone suggests that 
she acted as an "advocate" for the Agency during her testimony as evidenced by "the grea t effort 
required on cross-examination to have her acknowledge seemingly obvious proposi tions" and 
that her "expert" opinion on the penalty calculation was impeached by her acknowledgment that. 
she failed io consider a number of factors that could serve to reduce the penalty under the El\P 
"or simple notions ofwhat might be just under the ci rcumstances." l~'s Brief at 24-26. A s to Mr. 
Mix, Respondent rai ses the issue of his credibility arising Crom hi s conversation with PermaCold 
and his preparation oC a memorandum memo rializing such conversation, which was never 

. submitted into evidence for consideration. R 's Brief at 26. 

F. Evaluation of EPA's Penalty Calculation and Respondent's Chal lenges Thereto 

I. Nature, Extent, Gravity, Circumstance of the Violations. 

Despite ·Respondent's suggestion otherwise, it is clear that the Agency has correctly , 
identified the "nature" of the violations at issue here as stemming Crom EPCR!\'s annua l 
Inventory Form filing requirements, rather than as ari sing from any type of rctease from the 
facility. That being sa id , however, Respondent's follow-u p point concerni ng its expectation that 
as such, its vio lations would not be subject to as severe a penalty as release-type violations, has a 
certain initial logical appeal. In weighing the violations, one might expect filing violations to be 
of a more minor nature, in that at most the ri sk of harm is potential rather than actual as in the 
case with violation arising out of an expected or emergency release of a hazardous substance. 
Nevertheless, a review of the statute shovvs that when Congress enacted EPCRA it establi shed 
the s<:ime maximum penalty of£25,000 for first-time violat ions ari sing from f~1iling to either lll <:; 
the requisite inventory forms under§ 312, the forms regard ing releases under§ 3 13 , or even the 
emergency notification forms under § 304. 42 U.S.C. §§ ll045(b)(1), (c)(l). Such equality in 
penalt ies suggests that the legislators in f'act viewed COnlpliance with all these statutory 
requirements as equally important. EPA's ERP is consistent with the statute to the ex tent that its 
range of penalties provided for by EPA in various matrices is the same. Therefore, the concerns 
Respondent raises as to EPA' s characterization of the "nature" of the viol at ion do not warrant 
reconsideration of penalty. 

As to "extent," Firestone basical ly objects to its 2005 violations being placed in the 

22 This editorial was not offered by H.espondcnt in evidence at hearing: 
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highest of the three categories in the matrix as a result of the forms being fil ed more than 30 days 
after the deadline, claiming essentially that filing one day late is the same as filing three hundred 
clays late. While I agree tha t in terms of whether a violation itself has occurred, the length of' 
time a form is filed after the deadline has passed i-s irrelevant. However, in terms of 
comparatively evaluating the "extent" of the violation's deviation from the legal requi rement, 
time is relevant. EPCRA has tvvo object ives wi th regard to the annual fi ling inventory fi ling 
requirements. The first is to ftdfill the public's ;-ight to access information cOt1cerning toxic 
chemicals manufactured, processed or otherwise used and/or released at facilities in their 
communities and the contents of the emergency response plans related thereto. Steel Co. v. 
Citizens for a Better Envimn.ment, 523 U.S. 83, 86 ( 1998), Huls America, Tn c. v. Browner, 83 
f.3cl 445, 446-447 (D.C. Cir. 1996), Atlantic States Legal Foundation, Inc. v. United Musical 
Jnsiruments, USA., Inc., 61 F.3d 473,474 (61

" Ci r. 1995), 42 U.S.C. §§ l lOOJ(a), (c): C's Ex. 
20. Obviously, an Inventory rorm filed as in this case more than 9 months_ late deprived the 
public of its ri ght to access the information to which it was entitled to a far greater extent than 
one riled 5, 10 or 20 days late. EPCRA's second objective is to insure that the Federal, state, and 
local emergency planners and responders have access to information about hazardous chemicals 
within the community so that they are able to create viable plans or operation in the event of a 
release. fd_ /\gain, by filing many.months after the dead line, Respondent deprived the 
emergency planners and local responders of the information they needed in the event of an 
emergency and/or to plan for an emergency, to a far greater ex tent than if' the form s had merely 
been filed a few days or weeks later. In [act, it is likely that such a late fi ling prevented LEPC 
pl anners from even consideri ng Firestone' s informat ion with that provided by others who timely 

_ filed in connection with their annual reviqw of their emergency response plans as provided for 
EPCRJ\. 42 U.S.C. § I I 003; C's Ex. 20. The fact that no specific evidence ,;.,,as presented by 
EPA to the effect that Respondent 's delay in fi-ling inhibited the recipient entities' ability to plan 
or that those entities changed their plans upon receipt of'Firestone's information is immaterial. 
The statute itself clearly cn1phasi7.es the importance of' timely filing. Therefore, EPA's 
classification of the extent of Respondent' s 2005 viola tions in the highest ofthe three categories 
based upon the lateness of the filing is justi lied. 

Further inva lid is Firestone' s claim that, even though EPJ\ class ified the 2005 violations 
in the lowest of the three "gravity" catego ri es set fqrth in the ERP, such assessment is 
nevertheless overinflated because the risk o[ a release occurring was lessened by the existence o f 
safety measures which have e!Tecti vely prevented a release from occurring. The mere fact that 
the facility has not yet experienced a release of ammonia neither proves the su fli ciency of 
existing safety measures nor that the risk entailed by the violations was mit1imal. · EPCRA 's 
inventory fil ing provis ions ·address, inter alia, the need to engage in advance planning in regard 
to responding on an emergency basis to an unforeseen, and perhaps as yet, unforeseeable, release 
of haza rdous substances . Such non-routine releases can be the result of an accident, such as 
equipment Callure,.negligence or in tentional conduct, such as employee sabotage, and generally 
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prove the truth of the adage that " the best laid schemes o f mice and men often go awry."23 The 
space shuttle disasters, nuclear plant meltdowns, the.World Trade C~nter collapses, and the 
Bhopal incident itsel f, are but a few examples that "i t happens." Thus, the mere fact that, to date, 
no release has occurred from the faci lit y, does mean that one cm.dd not have occurred or that 
none wi ll ever occur in the future·. If that was the case, the DOL would have no need to 
continua lly reinspect the pressurized vessels in Respondent ' faci lit y, and the fact that it docs 
eviclcnccs the increased ri sk of releases from such vessels, regardless of what they contain. 
Furthermore, if such a release event did occur at Firestone's facility, it could cause almost 2,000 
pounds of ammonia, an extreme()' hazardous substance, to be releasee! into the community, and 
result in the death of approximately 2200 people with point s ix mi les of the fac il ity; accoi·ding to 
Ms. Powers '' testimony. Tr. 135. See also, C's Ex. 1 (MSDS indicating exposure to ammonia 
can cause severe skin burns, permanent blindness, and "life-threatening pulmonary edema," and 
that it is harmf1.d to aquatic and wildlife and is a water pol lutantY Firestone's fa ilure to submit its 
Inventory forms in a ti mely manner prevented the fi re department, SERC and LEPC fro m having 
access to the in formation necessary to plan for such an unex pected occurrence. It also prevented 
the pub lic, including those perhaps considering bui lding homes and schools with in a "stone's 
throw" of the facil it y, from full y evaluating the risks posed by the neighborhood. · 

There is al so no merit to Fi restone's suggestion that the "gravity" of the violations is 
erroneously evaluated because the Vancouver Fire Department would not have signi ficantly 
benefitted from the information it would have received had Respondent timely filed its Inventory 
Form in that it was already "well acquai nted" with the facility. Mr. Fi restone acknowledged at 
hearing that whil e the fire department was generally aware o f Fi restone's facility and that it 
operated an ammonia system, it was unaware of the amount o'f am1i1onia maintained therein .. Tr. 
199-200. See also, C's Ex. 3 p. 4; C's Exs. 13, 14, 17, 18, 22; Tr. 25-26,48-50,56. 
Unquestionably, the quantity or hazardous chemicals maintained on premi ses is exactly the 
specific type of important information a fi rst responder needs to have in the event or an 
unexpected release and is exactl y the information the fire department would have had in its 
possession had firestone iiled its Inventory Forms with the Department in a timely manncr.2

·
1 

23 for example, at hearing, Mr. Mix tcsti fled that the pipes or coils in the outside 
compressors can develop pinhole leaks, di ssipat ing ammonia and its smell out into the 
atmosphere, which delays prompt di scovery of the release. Tr. 72. In addi tion, i\tlr. Schmitz 
testifi ed that Respondent' s refrigeration system had had in the past an oil problem which cJTccted 
its performance, and repair or which (the dra ining of the high temperature oil in the 
compressors), can cause ammonia loss. Tr. 99, 72. 

24 Interestingly, Mr. Firestone, as wel l ~s Mr. Schmitz, testified to the fact that unti l the 
company undertook to complete the Section 312 Inventory Forms, and in connection determined 
with certainty the amount of ammonia in its system, it did not know the quantity therein. Tr. 97. 
It was because of this dearth o f knowledge that Mr. Schmitz erroneously advised Mr. Mix at the 
time of the inspection that the system had 4000 pounds of ammonia, tw ice what it actually 
contained . Tr. 2 1, 97-98. Mr. Schmitz also testifi ed that the company did not have a MSDS for 

(conti nued ... ) 

39 



This conclusion is not altered by either the fact that Mr. Mix did not immediately inspect 
the facility after discovering its non-fil.ing status but rather waited until he had other reasons to be 
in the area, or the fact that post-inspection he did not expedit iously advise the fire department or 
other recipient entities concerning the amount of ammoni a present on site so they coulct update 
their emergency plans. Pre-inspection, Mr. Mix had no basis for evaluating the compliance 
status or risk posed by the facility so as to make an informed dctem1ina tion that it was deserving 
or an expedited inspection. Post-inspection, Mr. Mix wrongly, but reasonably, anticipated that 
Firestone would be imminently filing its fnvcntory Forms obviating the ·neecl [or him to feel 
compcllccl to "immediately" give th ird-parties not ice. Moreover, the record documents that Mr. 
Mix did contact the recipient entities concerning Respondent' s (~tcility within a coup!? oCwecks 
after the inspection, although there is no evidence suggesting that he was obliged to do so. C's 
Exs. 3, I 5. 

Further, Respondent's plea lor a gravity reduct ion based upon the f~tct that the record 
does not evidence that any local agencies or citizens had· concerns or filed complaints regarding 
Firestone's operation can only be characterized as ironic. By failing to ever file its Inventory 
rorms with the designated en tities before the inspection, Respondent cfTectively secreted the 
crit ical information about its hazardous chemicals which might have triggered concerns among 
the local agencies and citizens. Thus, the absence of such concerns or complaints migh t evidence 
that citi zens and the local community had no concerns about Respondent's operation, including 
its hazardous chemicals, or, alternatively, it cai1 evidence the import of inventory !!lings in that 
without such filings local agencies and ci tizens have no way of obtaining information on the 
hazardous chemicals in their communit y. 

In light or all the fo regoing, EPA's assessment or the gravity of the violations based upon 
the quantity of the chemical unreported, as "Level C," the Lowest o.(the three Levels provided for 
by the nwtri)!, seems more than reasona.ble. 

Similarly fallacious is Firestone's claim that EP/\'s proposed penalty calculation 
overstates the "circumstances" o f" the violations because the risk of harm was minimized by 
, ·irtue of the location of its facility in an industrial area and its employment of maintenance and 
safety measures to prevent a release. First of all, the facility it is not situated in an exclusive(y 
industrial area, but rather, as Mr. ·Mix test ified, in a "mixed area" with factories, farm ing and 
homes. Tr. 50-52, ·172. Ms. Powers' observed that "there's homes within a stone's throw of the 
facility and also a grade school." Tr. 135. Clark County, where the {acility is located, has a 

2
\ .. cont inued) 

any hazardous chemicals, including amm6nia, in its files or avai lable to its employees until it 
prepared its Inventory rorms. Tr. I 06-07. Thus, had a release occurred bcfoi·ehand, neither Mr. 
Schmitz nor Mr. Firestone would have even been able to accurately advise the !l refightcrs on site 
as to the type and quantity o[ the hazardous chemicals present at the facility, suggest ing to even a 
greater extent the gravity of Firestone's failure to complete and file its inventory forms. ·Tr. 199-
200. 
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population of 300,000. Tr. 166. Second, while the refrigerat ion system has a number of 
parameters to keep it functioning, and/or mon itors to measure that it is functioning properly, and 
to shut it down if it is not , the safety measures at the facility "preventing a release" only consist 
of employee monitoring of the system's performance and an ammonia detector designed to sound 
a loud si ren in the. event of release. Tr. 167-170. The system is not monitored by employees on
site 2417, 365 days a year. Tr. 169, 17 1. Mr. Schmitz tcsti fied that the maintena.ncc crew that 
comes in on Saturdays "periodica ll y look in to monitor it," and cine manager checks the systeri1 
on Sunday, although a plant manager lives in a home in the vicinity of the plant who would be in 
"proximi ty and deal with the situation" ifth'e a l ~1rm WCJlt off. Tr. 169, 17 1. However he did not 
know ifthe system tracks the amount of ammonia from which a leak could be determined in the 
event o r siren failure. Tr. 177. The .upgraded safety measures lcsli fi ed to by Mr. Schmitz at 
heari ng, which would monitor more areas of the refrigerat ion system and provide 2417 
monitoring with a signal to be sent offsile to a monitoring center in the event or a release 
(important if a leak occurred on a weekend), were only under consideration, but no t yet in place. 
Tr. 170- 171. As such, Ms. Powers' ana lysis and determination that the circumstances of the 
vio lations, taking into account the foregoing factors as well as others such as the toxicity of 
ammonia, support choos ing a base penalty fi"om the middle of the range in the matrix, or 
$ 12,500, is sound. 

2. Economic Benefit 

Firestone 's challenge to the $690 economic benefit component of' the penally on the basi·s 
that it incurred no such benefit because it used an employee (Mr. Schmitz) rather than an · 
independent contractor to prepare the forms and it only took Mr. Schmitz 20-30 minutes to 
prepare the form , is also ·(~\lllty. Tr. I 08. First, Mr. Schmitz testified that it took him 20-30 
minutes to prepare the forms t!fter he gathered the MSDS for all of' the company's cl.1emical 
supp liers and "took some time" to read the instructions on tlic fo rm because it was "kind of 
dif{icult - to make out." Tr. I 08. Thus, Respondent significantl y underestimates the time 
involved in compliance. EPA h<\s estimated that it takes a number of hours to initially read and 
understand the regulations and then to develop and submit the form. C's Ex. 5 p. 29. Second, 
because the company did not expend its resources, specifically Mr. Schmitz' work time, 
preparing the 2005 inventory forms for timely filing by March 2006, as it was legally ob ligated to 
do, it was instead able to ex pend such valuable limited resources on other company acti vities 
from \·Vhich it presumably financially benefitted. That thi s was the case is evident fi·om Mr. 
Schmitz' explanation at hearing as to why he did not promptly complete the forms even after the 
inspection, that is, he was too busy working on a blueberry irrigation project Firestone had in 
another city. Tr. 117. ln order to encourage compan ies to value regulatory compliance as highly 
as more direct profi t making activities and create a level playing field for competing bus inesses, 

. it is essentia( that the government recover any economic benefi t attributab le to non-compliance. 
The amount sought here or $690 representing such economic benefi t as determined ten years 
ngo, in 1997 by EPA, seems eminently- f~1ir. 
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3. Downward Penalty Adjustments - Culpability. 1\tlitude. Other Factors 

As indicated above, Firestone seeks a downward adjustment in the penalty proposed by 
the Agency on a number of grounds. First. it characterizes itsel f as having minimal culpabi lity 
for the violations based upon it s lack of knowledge of both EPCH .. A and the quantity of ammonia 
in it s system, and the fact that it had retained a "consultant," PermaCold, whom it suggests failed 
in its obligation to provide it with sufficient information regarding EPCR/\. R's Brief at 15-16. 
In thi s regard it is noted that EPCRA is a stri ct liabil ity statute; "intent" is not an element of 
liabi lity, and lack of intent is not a basis for penalty reduction. As observed by the Seventh 
Circuit : " it must be remembered that liability and punishment serve si milar purposes. To fi nd a 
party li able despite its lack of culpab il ity, but then to reduce, significantly, the applicable penal ty 

·based on this lack of culpabi li ty, wou ld certainly undermine the goals of the statute. Steel tech 
Ltd. v. EPA , 273 F.3d 652, 656 (7'" Ci r. 200 I )(citing Steel tech Lld. v. EPA, I 05 F. Supp. 2d 760, 
767 (W.D. Mich. 2000)("The EPA's decision not to limit the penalties lor unintended vio lations 
was reasonable because s.uch a policy might have ... the effect of encouraging a lack of diligence 
on the part of regulated facili ti es .... "). Moreover, firestone proffers no compelling mitigating 
circumstances for excusing its ignorance o f EPCRA or its ammonia, such as being a newly 
estab lished bus iness, under new ovvnershi p,. or having a newly acqui red refrigeration system. On 
the other hand, Mr. Mix opined that 70-80% of the business faci lities in Washington State are 
aware ofEPCRA's requi rements and each year, appro~imatcly 3,500 such f"acil ities fi le Inventory 
Forms. Tic also testified that the LEPC had a "very aggress ive outreach progt:am" and each year 
held three to six workshops on EPCR/\ throughout the state lor faciliti es.25 Tr. 58-59. Thus, it 
wou lct be unjust to reward Fi restone fo r its ignorance of the law ,,vhen so many other local 
businesses, some perhaps di rect competitors of F.ircstonc, have undertaken the time and effort to 
become informed and comply. 

Addit ionally, it is observed that the evidence in thi s case does not support shi fling some 
or all of the culpability for the violations f"rom Firestone to PermaCold. At the time of the 
inspection in 2006, Mr. Schmitz identified PcrmaCold onl y as the "contractor performing routine 
maintenance." C's Ex . 3 p. 3. Similarly, Mr. Firestone described PcrmaColcl in hi s 2007 letter to 
EPA as only having been " retained to operate and maintain our ammonia refrigerat ion system." 
R's Ex I . Whil e there was testimony at hearing to the cf"fect th l.ll PermaCold had at some poin t 
designed and installed firestone's expanded refrigeration system, the record makes clear that by 
2005, PennaCold was primarily, if not exclusively, merely providing fires tone with maintenance 
services on its system, and then only "upon request and generally once a month." Tr. 92, I 66, 

25 Tt is also noted that prior to institut ing this matter, EPA had instituted a number of other 
EPCRA enforcement actions in cases invo lving anhydrous ammonia including at least one in 
Washington State, which one might reasonably anticipate could be another avenue through which 
the local business comm1tnity would receive notice o f the regulatory requirements. See e.g., 
}v!ultistar industries, Inc. , EPCR/\ -1 0-2004-0058, 2005 EPA ALJ LEXlS 33 (June 13, 2005) 
(Othello, Washington busi ness charged \·Vi th six violations ofEPCRA 312 for non-filing of 
Inventory forms report ing presence of anhydrous ammonia). 
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179. 'either Mr. Schmitz nor Mr. Fi restone tcsti fied to entering into any agreement at any point 
under which PcrmaCold was retained as an "envi ronmental consultant" or otherwise was tasked 
with any responsibility for Firestone's EPCRA compl iance and/or filings. Tr. 173. Thus, the 
responsibi lity for EPCRA compliance or lack thcrcofrcmainecl1otal ly upon the Respondent. 

1\lso belied by the record is Respondent 's claimed entitlement to a reduction based upon 
its positi ve "at titude." R's Brief at 17-18. The record in fact documents the oppos ite in that it 
shows that the company ignored Mr. Mix's initial atlen1pts to cajole it into immediate 
compliance, choosing instead to give other bt1sincss matters higher priorit y. Then, there is the 
f~1ct that all six of the fnvenlory Fozms allegedly sen t by mail and/or fax "mysteriously" 
di sappeared, raising more than a scintilla of doubt as to the credibility o f the testi mony given in 
regard thcrcto 2 6 A more cynical view oCthe facts would suggest that Firestone actua lly only 
prepared and fil ed its Inventory r orms after it received EPA's Notic~ of Violation wi th a penalty 
dcn1and, some eight months after the inspection. r urthcr, Respondent did not undertake to 
carcf1.lll y and thoroughly complete the 2005 and 2006 Inven tory rorms it (inally submitted in 
that, for example, each erroneously indicates that its ammonia is stored in an above ground tank 
under "ambient" 'tempcrature and pressure. C's Ex. 22. cy C's Ex. 8 (PermaCold letter of' . . . 
March 23, 2007 indicating that the ammonia is stored in a high pressure receiver at 85 °). See 
also, C's Ex. 23 (SE1~ C e-mail indi cating that Fi restone's fnvcntory Form was missing 
information and/or contained inappropriate tcmpcz:ature codes). Then, of course, there is the fact 
that even while thi s pena lty action was pending against it, Respoi1dent filed its 2007 Inventory 
Forn1 late, and the only explanation given thcreCor was that we "d iscussed turning them in much 
ea rli er and somehow I [M r. Schmitz] - never did it.'127 Tr. 114- 15. Final ly, it is noted that 
Respondent chose to "artfu lly plead" in i'ts Answer and bas ical ly deny every al legation made 

26 Arter li stening to hi s testimony, observing his demeanor, and consideri ng the other 
evidence admitted into the record , it is hard to give any credence to Mr. Schmitz' claim regarding 
havi ng twice, in June 2006, created, addressed, mailed and/or faxed the three Inventory Forms, 
not one of which was ever received by its addressee. Tr. 109-13. Simi larly eli f(icult to accept 
was Mr. Schmitz' testimony that he had not intentiona lly backdated one set of the Inventory 
Forms but rather had merely "accidentally" misdated al l three of them as having been signed in 
March, rather than June 2006, because he was "very bmy.'' Tr. 110-12. Misdating consecutive 
months at the end of one and the beginning of another is understandable and common, but 
thinking it is March when its June, the next season, no matter how busy you arc, is unusual. All 
in all, Mr. Schmitz' demeanor at hearing conveyed the impression of a very bright and eager 
young man, just ifiably proud of having climbed up the company ladder, rrom laborer to 
operations manager, who was wil ling to do whatever was required to succeed in business and 
sat is[)t hi s employer's expectations. T r. 115. As such, his recollections appeared colored by 
perhaps an unconscious self-interest to portray himself as nothing less than a diligent employee. 
Tr. 105-06. 

27 Moreover, testimony at hearing suggested that thi s action did not prompt the company 
to undertake to become ful ly informed of it s regulatory obligations under EPCRA. See, Tr. 190-
91 . . 
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therei n, including that ammonia in excess of 500 pounds \vas ever present at its facil it y, that it 
did not timely submit the requisite Inventory Forms, and even that it owned or operated a fruit 
process ing faci lity in Vancouver, Washington. ,)'ee, Answer. 

No more persuasive are the multi ple grounds upo n which Respondent claims to be 
entitled to penal ty mitigation under the aegis of "other factors as justice may requ ire." For 
example, first, wh ile it is true that no release occurred at its f~1ci l ity to date, suggesting its safety 
measures have so fa r been adequate, as indicated above, the purpose ol' EPCRA. is both to plan 
fo r thelmcxpected and to give the public notice of hazardous substances in their communi ty. 
Firestone's fai lure to submit its Jnventory Reports thoroughly thwarted both goals. Second, 
although Respondent is a small business, and the ERP permits the Agency to mitigate the penalty 
imposed on such businesses which are ll rst-tim·e violators, as noted by Respondent the ERP 
restricts such reduction to sett lements occurring before a complaint is filed, when presumably 
EPA has yet to incur substant ial litigat ion costs. Whi le this Trib1mal is not hound by s~1 ch 
lii11 itation in the ERP, there is no th ing in the record here which particularly prompts it to grant 
l\cspondent a reduct ion on the basis that it is a small bus iness at thi s poi nt. Third, as previously 
discussed, while the VancOtiveJ: Fire Department was apparently aware of Respondent 's facil ity 
and that ammonia was present there, like Respondent, it was unaware of' exactly how much 
ammonia was present on site- cri tica l information it (and Respondent) only acquired when 
Eespondent prepared fi led its Inventory Forms. Moreover, neither of the other two enti ti es (the 
SERC and LEPC), which were ob ligated by law to prepare Cor emergencies involving hazardous 
substances, had any knowledge o f H.espondent' s faci lity. As Sllch, the limited knovv lcdge of the 
fi re department docs not warrant a penalty reduction. 

Fourth, Respondent's "other projects,"spccificall y sendi ng Mr. Schmitz to a "ll rst . 
responders tra ining program" at a cost of $500 and/or its plans to spend $10,000 upgradi ng its 
ammonia detection system sensor system, do not justify a penalty reduction on the basis of being 
an environmentally beneficial project. To obtai n a penalty reduction for an envi ronmentally 
bencticial project not required by law under the rubric of"other Cactors as justice may reqp ire," 
Respondent has to show a "nexus between the nature of the violation and the environmental 
benefi t to be derived from the project," and the steps taken and monies spent on a project. 
Spang, 6 E.A. D. at 249, 1995 EPA App. LEX IS 33 *6 1 (EAQ 1 995). Further, "no project, 
however close the nexus, should be credited unless the penalty which would otherwise be 
assessed would work an injusti ce." Jd. at *62. At hearing, Mr. Schmitz sta.tcd that he attended a 
one day course given by PermaCold OJ) ammonia safety and train ing, but he could not recall i Ci t 
covered EPCRA and EPCRA reporting, and admi tted that it d id not cover compl iance 
obl igations regardi ng ammonia storage. Tr. 179. I-Ie also more generall y denied having attended 
any workshops on EPCRA or any environmenta l compliance requirements, stating that he had 
never "been told of any to attend." Tr. 1 18, 170, 179. Thus, there is at best a tenuous "nexus" 
between the EPCRA. non-reporting vio lations and Mr. Schmitz training class. fu rthermore, as to 
Respondent's upgrade of its ammonia detection system, there is no evidence in the record as to 
the steps taken or monies spent by Respondent on the project to elate. In fact, both at hearing and 
in its post-hearing Bri ef, Respondent bas characterized thi s project as ''<m ticipated," fo r the 
Future, even though DOL suggested such improvements be made over a year and a hal r ago, in 
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December 2007. Tr. 170-7 1, Tr. 179- 180. /\s such, this project would not qua lify for a redtJcti on 
as an environmental ly beneficial proj ect under the criteria set forth in Spang. /\ddition~l l y, it is 
noted that there is simply no evidence in thi s case that would support a finding that failing to give 
R espond~nt a downward adjustment based upon the training program and/or its plans to upgrade 
its monitoring system would work an ''injustice." The Respondent is a successful business, 
which has raised no issues as to its abi lity to pay the proposed penalty. The penalty is not 
excessive in light of the violations themselves nor the ci rcumstances related thereto. Therefore, 
no adjustment is made to the penalty in consideration of Respondent's "other projects." 

Respondent's final "justice" factor o fCcred in mitigati on of the penal ty is "EPA's 
Standing," under which it proclaims that "EPA should not be seeking penal ti es from others when 
it is arbitrarily and capricious ly ignoring its own statutory obligat ions," i.e. to regulate 
greenhouse gasses. Not surprisingly, Firestone cites no authority for mitigating the penalty on 
this basis and none has been found. Regardless of whether EPA is fu l f~lling its mission to 
Respondent's satisfaction in other spheres, it in no way impedes its right to do so in regard to 
EPCRA in general and as to Respondent spcci fica lly. 

J~astly, the record does not support Firestone's attack upon the credibility of' the testimony 
of Ms. Powers and Mr. Mix. Whi le their testi mony might not have been to its liking, 
Respondent has not directed this Tribunal to any evidence that it was false, inconsistent, or 
mis leading in v.·holc or in part. Both Ms. Powers and Mr. Mix testified to matters of which they 
had first-hand knowledge or statemen ts made by others with such knowledge, as to which they 
Creely acknowledged the limitations thereof'. Thei r testimony did not appear partic11larly 
influenced by sel f-intcrest, bias. or prejudice. To the conti·ary, it appeared limited , f'air and 
balanced, and in large measure not controverted. Furthcrnwre, such wi tnesses' testimony cannot 
be cl im inishcc!"by Respondent' s unsupported speculation attributing some significance to 
Compl~inant 's counsel's choice to not introduce records relating thereto into evidence. If it 
deemed them s i'gni ficant , Respondent could have subpoen<iccl such records to be produced at 
hearing and then offered them in evidence if it deemed warranted . See, 40 C.r. R. § 22.40(b)(l ). 
Prior thereto, it could have obtained such records from Complainant by requesting additional 
discovery thcreor under Rule 22.19(f) (4Q C.F.I~. § 22. 19(f)) or the Freedom of ln(onnation /\ct 
(5 U.S.C. § 552). In sum, based upon the witnesses' testimony and demeanor as personally 
observed ~y this Tribunal, and other the e\,idence adduced at heari ng, such credibi l.ity attack 
appears to be utterly without foundation. 

Upon consideration ofthe factors set forth in EPCRA § 325(b)( l)(C), 42 U.S.C. § 
ll045(b)( I)(C), including "nature, circumstances, ex tent and gravity ofthc violation or 
violations and, with respcct .to the violator, ability to pay, any prior history of such violations, the 
degree of culpabi lity, economic benefit or savings (if any) resulting from the violation, and such 
other matters as justice may requi re," I lind it is appropriate to impose an aggregate penalty in the 
amount of $42,690 for the fi ftecn EPCR/\ Section 312(a) violations lor which Respondent has 

45 



been found liable.28 

VI. CONCLUS ION 

In li ght of the statutory penalty determination factors a nd the evidence in thi s case, I find 
appropriate the imposition of an aggregate civil penalty in the amoun t of'$42,690 upon 
Respondent Fires tone Pacif]c foods, Inc. for violating Section 3 l2(a) of the Emergency Planning 
0nd Comnnmi ty E ight-to-Know Act (EPCRA), 42 U.S.C. § 11 022(a), by fail ing to timely submit 
for calendar years 2001- 2005 a n Emergency and Hazardous Chemical Inventory form 
identi fying the presence of 500 or more pounds of the h.azardous chem ical ammoi1ia at it s frui t 
process ing facility in Vancouver, Washington to the State Emergency Response Commission, the 
Local Emergency Planning Committee, and the local fire department as all eged in Counts 1-15 of 
the Complainl. 

28 The aggrega te penalty is imposed herein fo r all 15 violations, even though Ms. Powers 
testi fi ed at heari rig that she had not calculated a proposed penalty for those pertaining to 2001 . It 
is noted that despite such testimony, the Agency's post-hearing Brief rccjuests that a penalty of 
$42,690 be imposed fo r the violations covering calendar years "200 1-2005." C's Brief at 31 -33. 
More importantly, the Compl aint proposed the imposition of three separate $ 1,500 penalties·, one 
.for each of' th e three recipient entities (the SERC (Counts 4-7), LEPC (Counts 8-11 ) and fire 
department (Counts 12- 1-5)), to whom Respondent failed to submit its Inventory Report, in 
"200 1, 2002, 2003, and 2004." ,<.,'ee, Complaint, ,14.3 (emphasis added). Rule 22.27(b) provides 
in pert inent part that " [i] f the Presiding Off]cer determines that a violat ion has occurred and the 
complaint seeks a civil penalty, the Presiding Officer shall determine the amount o r the 
recommended penalty." 40 C.F.R §. 22.27(b)( italics added). Thus, it is within the purview of 
thi s Tribunal to impose a penalty (or the 2001 vio lations upon which Respondent was found 
h~rcin. Nevertheless, thi s Tribunal exercises its di scretion and imposes no.greater total penalty 
than that ca lculated by Ms. Powers under the ERP fo r the 2002-2004 violations, although 
pen.a!ties above the amount proposed by EPA h0ve been imposed on other occ0sions. See, 
Behnke Lubricants, inc., fTFRA-05-2007-0025, 2008 EPA LEXIS 42 (AU December 30, 
2008)(In itial Decision increasing the penalty above that proposed by the Agency in the 
Complaint by 1 01XJ based upon Respondent's culpabil ity). See also, Bell and Howell Co., 1983 
EPA ALJ LEXlS 5, 19-20 (EPA AU 1983)(Prcsiding Of'ficer is " free to assess a penalty 
di f'feren t [rom that recommended by the guidelines, and complaint, if [he] had reason to regard 
the recommended penalty as inappropriate), affirmed in part and mod({t:ed in part, 1 E.A.D. 811, 
822-23 (CJO 1983)(Presiding Oftlcer is not required to assess penalty in amounts ho'wn in the 
matrix ; evidence adduced at a hearing can justi tyi ng deviations (up or dovm) thercfi"om); Martex 
Farms, S.E., 13 E.A. D. _ (EAI3 2008), 2008. EPA App. LEXTS 8, *73 (E;\ 8 2008)("Board has 
the di scretion to review the ALI's penalty assessmen t on a de novo basis and assess a penalty, 
which may be ' higher or lower than the amount recommended to be assessed in the [Initia l 
D]ecis ion ... or from the amount sought in the complaint .... '40 C.F.R. § 22.30(f) .") 

46 



OnDER 

I. Respondent Firestone Pacific Foods, fnc. is herein found liable on Counts 4-15 of the 
Complaint. 

2. for the total fifteen ( 15) violat ions ol' the EPCRA found to have been commit ted in th is 
proceed ing, Respondent f irestone Pacific Foods, Inc., is hereby assessed an aggrega te 
civil penalty of $42,690.00. · 

· 3. Payment of the full amount of th is civil penalty shall be made with in thi rty (30) days after 
thi s Initi al Deci sion becomes a fina l order under 40 C.F.R. § 22.27(c), as provided below. 
Payment shall bemade by submitting a ccrti fied or cashiers' check in the requisite 
amoun t, payable to the Treasut·e r, United States of America , and m ailed to: 

U.S. g nvironmental Protection Agency 
Fines and Penalties 

Cincinnati Finance Center 
P.O. Box 979077 

St. Louis, MO 63197-9000 

4. A transmittal letter iclen tif)ting the subject case and the EPA dockctJium ber, as \Nell as 
the Respondent 's name and address, must accompany the check; 

5. 1 f Respondent fails to pay the penalty wi thin the prescribed statutory period after en try of 
this Ini tial Decision, interest on the penalty may be assessed. See, 31 U.S.C. § 37 17; 40 
c.r.R. § 13. 11 ; 

6. Pursuant to 40 C. F.R. § 22.27(c), this lnit ial Decision shall become a fi nal order forty
five (45) days afler its service upon the parties and vvi thout further proceedings unl ess: (I) 
a party moves to reopen the hearing within twenty (20).days after service of th is fnit ial 
Decision, pursuant to 40 C.P.R. § 22.28(a); (2) an appeal to the Environmenta l Appeals 
13oard is taken within thirty (30) days after this Ini tial Decision is served upon the part ies 
pursuant to 40 C.F.R. § 22.30(a); or (3) the Environmental J\ppea ls Board elects, upon it s 
own initiative, to review th is Ini ti al Decision, pursuant to 40 C.P.R. § 22.30(b). 

Date: March 24, 2009 
\Vashington, DC 
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