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DEFAULT ORDER AND | NI TI AL DECI SI ON

Procedural and Regul atory Background

This Class | admnistrative penalty action commenced on
June 27, 2000, with the filing of a conplaint by the Region 6
Wat er Enforcenment Branch Chief (Conplainant), Conpliance
Assurance, and Enforcenent Division, United States
Envi ronment al Protection Agency (EPA), against RM Ol & Gas
Conmpany (Respondent). Conpl ai nant all eged that Respondent
commtted one Class | violation under Section 309(g) of the
Cl ean Water Act (CwA), 33 U.S.C. 8§ 1319(g), by discharging
produced water froma salt water collection line, into a
United States water without a National Pollutant Di scharge
El i m nati on System (NPDES) permt. The Consolidated Rul es of
Practice found at 40 C.F. R Part 22, Subpart |, governs

adm ni strative assessnment of Class | civil penalties.



Conpl ai nant proposed a civil penalty up to $27,500 for the
violation alleged in the June 27, 2000, conplaint.

By letter dated July 31, 2000, filed on August 2, 2000,
Respondent forwarded a general response to the conpl aint.
Respondent |limted its response to the conplaint’s allegations
as follows:

“After due consideration of the facts involved,

RM Ol & Gas Conpany woul d hereby request a

formal hearing on the reference[d] matter.

Al t hough | feel we have all spent considerable

money and tinme, please advise as to the hearing

date.”
This tribunal conducted a prehearing conference call with the
parties on Septenmber 19, 2000. Both parties appeared at the
preheari ng conference and agreed to a prehearing and heari ng
schedul e. According to the schedul e agreed upon by the
parties and formalized by a Septenber 20, 2000, Order
Est abli shing Further Proceedi ngs and Notice of Hearing, this
tri bunal required both Conpl ai nant and Respondent to submt a
preheari ng exchange of information on October 25, 2000. In
addition, both parties were ordered to participate in a
February 7, 2001, hearing if the case remai ned unresol ved.

This tribunal’s Order dated Septenber 20, 2000, inforned

the parties that failure to conply could result in sanctions



aut hori zed under 40 C.F.R. 8§ 22.17. 1In relevant part, the
Sept enber 20, 2000, Order states:
“Conpl ai nant’s or Respondent’s failure to conply
with this Order nmay result in any just or proper
sanction as authorized by 40 CF. R § 22.17.”
It also inforned the parties that Class | penalty actions were
governed by procedures set forth in the rules for non-
Adm ni strative Procedures Act (non-APA) cases. See 40 C. F.R
Part 22, Subpart |, published at 64 Fed. Reg. 40138 (July 23,
1999). The Respondent received the Septenmber 20, 2000, Order
as the return receipt card was signed on October 3, 2000.
Further, on January 19, 2001, the parties were inforned
of the February 7, 2001, hearing scheduled in this matter.
The Regi onal Hearing Clerk forwarded the parties a hearing
notice which rem nded the parties of the hearing as foll ows:
“This is to informyou of the [ocation for the
RM G| and Gas Conpany Hearing. It will be on
the 13t" floor, in the Regional Judicial Hearing
Room on Wednesday, February 7", at 10:00 a.m
The Environnmental Protection Agency is |ocated
at 1445 Ross Avenue, Dallas, Texas 75202.... |If
you have any ... questions, please call nme at
214-665-8021."
On January 22, 2001, Respondent acknow edged receipt of the
above notice by signing the return receipt card.

Despite the above process and opportunities afforded to

Respondent, the Respondent did not file an answer responsive



to factual allegations in the conplaint, and failed to submt
any prehearing exchange of information until this day. Wile
Respondent requested a hearing by letter dated July 31, 2000,
Respondent failed to attend the February 7, 2001,

adm ni strative hearing, duly noticed. Accordingly,
Respondent’s failure to conply with 40 C.F. R Part 22 hearing
procedures are inexcusable.

The procedures governing this Class | civil penalty
action are quite clear concerning Respondent’s failures
identified above. 1In relevant part, 40 CF. R 8§ 22.17(a) and
(c) states:

“A party may be found to be in default: ... upon
failure to file a tinely answer to the
conplaint; upon failure to conply with the

i nformati on exchange requirements of 8§ 22.19(a)
or an order of the Presiding Oficer; or upon
failure to appear at a conference or hearing.
Default by the Respondent constitutes, for the
pur poses of the pending proceeding only, an

adm ssion of all facts alleged in the conpl aint
and a wai ver of respondent’s right to contest

such factual allegations.... Wen the Presiding
O ficer finds that default has occurred, he
shall issue a default order against the

defaulting party as to any or all parts of the

proceedi ng unl ess the record shows good cause

why a default order should not be issued.”
Simlar to 40 CF.R 8§ 22.17(a), the failure of a respondent
to admt, deny or explain any material factual allegation
contained in a conplaint, constitutes an adm ssion of the

factual allegations under 40 C.F. R § 22.15(b) and (d). If a
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default occurs and the defaulting party is found |liable, the
Presiding O ficer nust determ ne the proper civil penalty.

Accordingly, due to Respondent’s failure to conply with
the witten answer requirenent found at 40 C.F.R 8§ 22.15(b),
failure to submt the prehearing exchange of information, and
failure to appear at the February 7, 2001, hearing ordered and
conducted by this tribunal, the Respondent is found in
default.! Consistent with 40 C.F. R 88 22.15(d) and 22.17(a),
Respondent’s default constitutes an adm ssion of the facts
all eged in the Conplaint and results in the assessment of a
$9, 900 penalty proposed within Conpl ainant’s prehearing
exchange of information, and during the February 7, 2001,
adm ni strative penalty hearing.

The bel ow Fi ndi ngs of Fact and Concl usions of Law are
based upon the conpl aint, Conplainant’s prehearing exchange

and the adm nistrative hearing transcript/record.

! During the conduct of the February 7, 2001, hearing
Conpl ai nant verbally nmotioned for a default determ nation.
(Hearing Transcript at pp. 8-11). The notion was granted with
respect to liability based upon the adm nistrative record
file, including the conplaint and prehearing exchange of
information. (Hearing Transcript at pp. 11-12). This Default
Order and Initial Decision provides specific findings and
conclusions for granting a default nmotion concerning liability
and penal ty. Not wi t hst andi ng, during the conduct of the
heari ng, Conpl ainant’s notion for default was denied with
respect to a civil penalty. (Hearing Transcript at p. 12).



1. Findings of Fact and Concl usions of Law

A. As to the sole violation alleged under the CWA:

1. Respondent is a corporation incorporated under the | aws of
the State of Okl ahoma. (Conplaint at p. 2).

2. Respondent is a “person” as defined under Section 502(5)
of the CWA, 33 U S.C. 8§ 1362(5) and 40 C.F. R § 122.2.

3. Respondent owned and/or operated an oil field “facility”

| ocated in the Sout hwest Quarter of Section 17, the Sout heast
Quarter Section 18, and the Northeast Quarter of Section 19,
all in Township 27 North, Range 8 East, Osage County,

Gkl ahoma. (Conplaint at p. 2).

4. Respondent is an “owner/operator” within the meani ng of 40
CF.R § 122. 2.

5. On February 8, 2000, EPA inspected Respondent’s oil field
facility and noted a di scharge of produced water, highly
concentrated with brine (brine water), froma ruptured salt
water collection line. (Conplaint at p. 4; Prehearing
Exchange at Exhibits 3 and 4).

6. Respondent’s oil field “facility” including the salt water
collection line, is a “point source” within the meani ng of
Section 502(14) of the CWA, 33 U . S.C. § 1362(14) and 40 C. F. R

§ 122. 2.



7. By discharging produced water, highly concentrated with
brine, Respondent’s oil field facility operations resulted in
a “discharge of a pollutant” within the meaning of Section 502
of the CWA, 33 U.S.C. 8§ 1362(12) and 40 C.F.R 8§ 122.2.

8. On February 8, 2000, EPA's inspection of Respondent’s
facility reveal ed the discharge of brine water froma salt
water collection line leak/spill. The leak/spill traveled
fromthe Southeast Quarter of Section 18, the Northeast
Quarter of Section 19, Township 27 North, Range 8 East, Osage
County, Oklahoma, into and unnanmed tributary and therefrom
into Bird Creek. (Conplaint at p. 4; Prehearing Exchange at
Exhi bit 3).

9. Respondent’s discharge of pollutants into Bird Creek
constitutes a discharge into “navi gable waters” and “waters of
the United States” within the neaning of Section 502(7) of the
CWA, 33 U.S.C. § 1362(7) and 40 C.F.R § 122.2.

10. On February 8, 2000, EPA' s sanpling of Bird Creek where
the brine water made its initial entry into Bird Creek,

regi stered a concentration of 35,000 parts per mllion (ppm,
total dissolved solids (tds). (Conplaint at p. 4; Prehearing
Exchange at Exhibit 3).

11. By February 10, 2000, the brine water travel ed at | east

two mles downstreamin Bird Creek. As a result, fish and



frogs were killed from exposure to produced water highly
concentrated with brine. (Conplaint at p. 4; Prehearing
Exchange at Exhibit 3).

12. On February 10, 2000, Respondent prepared an energency
Underground I njection Control (UC) permt to inject brine
contam nated water into U C well No. 46, located in the

Nort heast Quarter of Section 19, Township 27 North, Range 8,
Osage County, Okl ahoma. (Prehearing Exchange at Exhibits 3
and 5).

13. Respondent comrenced punping water concentrated with
brine fromthe bottomof Bird Creek on February 10, 2000.
(Prehearing Exchange at Exhibit 3). On the norning of
February 10, 2000, Respondent’s punps failed. (Prehearing
Exchange at Exhibit 3). Punping operations recommenced on
February 11, 2000, with Respondent’s renmoval and di sposal of
Bird Creek water concentrated with brine, into UC well No.
46. (Conplaint at p. 5; Prehearing Exchange at Exhibits 3 and
4) .

14. During February 11 through February 14, 2000, a total of
67,480 barrels of injected fluids, including brine
concentrated water, were injected into U C well No. 46.

(Conpl aint at p. 5; Prehearing Exchange Exhibit 4).



15. During February 11 through February 14, 2000, a total of
1,840 barrels of brine concentrated water were renoved by
vacuum truck and di sposed into the RM G| & Gas Conpany,
Personia Unit, UC well system (Conplaint at p. 5;
Prehearing Exchange at Exhibit 4).

16. A total of 630 barrels of fresh water were used to wash
down areas polluted with produced water highly concentrated
with brine. (Conplaint at p. 5; Prehearing Exchange at

Exhi bit 4).

17. Under Section 301 of the CWA, 33 U S.C. § 1311, it is
unl awful for any person to discharge any pollutant from a
poi nt source to waters of the United States, except with the
aut horization of, and in conpliance with, an NPDES permt

i ssued pursuant to Section 402 of the CWA, 33 U S.C. § 1342.
18. At all relevant tines, Respondent was a “person” who
“owned” and/or “operated” a “point source” oil field facility.
The operations at the facility resulted in a “discharge of a
pol l utant,” produced water highly concentrated with brine,
into a “water of the United States,” Bird Creek. (Conpl aint
at p. 3).

19. Because Respondent owned and/or operated an oil field

facility that discharged a pollutant to a water of the United



St ates, the Respondent and the facility operated, were subject
to Section 301(a) of the CWA, 33 U.S.C. § 1311(a).

20. Respondent did not have any authorization to discharge
pol l utants (produced water concentrated with brine) into
waters of the United States. (Conplaint at p. 4).

21. Respondent’s discharge of produced water concentrated
with brine, constituted an unauthorized discharge of a

pol lutant to waters of the United States, in violation of
Section 301(a) of the CWA, 33 U S.C. 8§ 1311(a). Therefore,
Respondent is liable for violating Section 301(a) of the CWA,
33 U.S.C. § 1311(a).

22. Conpl ai nant proposed assessnment of a penalty up to

$27, 500 in the Conplaint. (Conplaint at p. 6). This
tribunal officially notices that Conplainant’s prehearing
exchange of information included a copy of the February 25,
1995, Revised Interim Clean Water Act Settlenment Penalty
Policy. (Prehearing Exchange at Exhibit 12). In addition,
this tribunal also officially notices Conplainant’s subm ssi on
of a prehearing exchange of information, settlenment penalty
policy cal cul ati on worksheet which included a civil penalty

proposal. (Prehearing Exchange at Exhibit 13).2 Respondent

2 The parties may contest this tribunal’s official notice
in accordance with 40 C.F. R. 88 22.22(f) and 22. 30.

10



did not contest the prehearing exchange of information

subm tted despite being afforded the opportunity to do so.

B. Penalty Assessment

23. Section 309(g)(2)(A) of the CWA, 33 U S.C. 8§
1319(g)(2) (A, authorizes EPA to assess a civil penalty up to
$11, 000 per violation, except the maxi num anmount of any Cl ass
| civil penalty shall not exceed $27,500. Although the CWA

i ncludes | ower penalty amounts in the text of the statute, the
Civil Mnetary Penalty Inflation Adjustnent Rule found at 40
C.F.R Part 19, provides a penalty amount (up to $11, 000 per
violation and a $27,500 maxi num) adjusted for inflation.

24. Section 309(g)(3) of the CWA, 33 U. S.C. 8§ 1319(g)(3),
provi des:

“[i]n determ ning the ampbunt of any penalty
assessed under this subsection, the

Adm nistrator... shall take into account the
nature, circunstances, extent and gravity of the
violation, ... and, with respect to the

violator, ability to pay, any prior history of
such violations, the degree of culpability,

econom ¢ benefit or savings ... resulting from
the violation, and other matters as justice may
require.”

25. Furthermore, 40 C.F.R 8 22.27(b) includes rel evant
requirenents related to this civil penalty action. In

accordance with 40 C.F. R § 22.27(b):

the Presiding O ficer shall determ ne the
amount of the recommended civil penalty based on
the evidence in the record and in accordance

11



with any penalty criteria set forth in the Act.

The Presiding Oficer shall consider any civil

penalty guidelines issued under the Act.... If

t he respondent has defaulted, the Presiding

Officer shall not assess a penalty greater than

t hat proposed by conplainant in the conplaint,

the prehearing informati on exchange or notion

for default, whichever is |less.”
26. As reflected by the conplaint, Conplainant initially
sought a civil penalty up to $27,000. During the prehearing
exchange of information, Conplainant calculated a civil
penal ty of $15, 000 based upon a settlenment penalty policy
cal cul ati on considering the gravity of the circunstances.
(Hearing Transcript at pp. 139-140). Conpl ai nant then added
$13 in econom c benefit, and applied a 10% percent settl enment
reduction to | ower the above amount to $13,511. (Hearing
Transcript at pp. 139-140).
27. VWil e Conpl ainant continued to use the settlenment penalty
policy approach in calculating a civil penalty, Conplainant
recogni zed the $13,511 civil penalty assessnent was nore than
the statutory maxi num all owed for a sole violation. (Hearing
Transcript at pp. 139-149). Accordingly, Conplainant applied
a 10% reduction to the statutory maxi num ($11, 000) for “quick
settlenment” purposes. (Hearing Transcript at pp. 139-140).
28. As noted in paragraph 22, Conplainant’s prehearing
exchange included a copy of the February 25, 1995, Revised
Interim Cl ean Water Act Settlement Penalty Policy. The

12



Conpl ai nant’s chief penalty witness admtted he used the above
docunment in assessing an appropriate civil penalty.® (Hearing
Transcript at pp. 97-99, 119-120, 128-129, 138-140). Wile

t he Conpl ai nant’ s prehearing exchange settl enent penalty
policy cal cul ati on worksheet noted in paragraph 22 (Prehearing
Exchange at Exhibit 13, the second page of two unnunbered
pages) did not specify a $9,900 penalty anmount, Conplainant’s
wi t ness expl ained the statutory maxi mum was $11, 000 and he
deducted 10% from the statutory maxi mum for quick settlenent.
(Hearing Transcript at pp. 133-136, 138-140).

29. Upon review of the total testinony of Conplainant’s

w tness responsible for calculating the civil penalty,
Conpl ai nant proposed assessnment of a penalty in the amount of
$9, 900 during the prehearing exchange of information phase of
this civil penalty action. (Hearing Transcript at pp. 134,

138- 140) .

3 Conplainant’s use of a settlenent penalty policy in a
litigated case is addressed nore fully later in this Default
Order and Initial Decision. Note however, EPA has not issued
a civil penalty guideline for the assessnent of penalties
under Section 301(a) of the CWA, 33 U . S.C. § 1311(a), when
arguing for a penalty at a civil trial or admnistrative
hearing. Accordingly, the statutory penalty factors provided
in Section 309(g)(3), 33 U.S.C. 8 1319(9g)(3), govern the
adm ni strative assessnment of civil penalties in Section 301(a)
cases such as this one. 1In addition, 40 C.F. R 8§ 22.27(b),
l[imts the civil penalty anmount in cases involving defaults.

13



30. As provided by Conplainant’s witness responsible for
cal cul ati ng the proposed penalty, Conplai nant sought
assessnment of a $9,900 penalty during the hearing (Hearing
Transcript at pp. 133-136, 140). In an incredible nonent, the
sane witness recanted near the end of his testinony to seek
t he statutory maxi mum of $11,000. (Hearing Transcript at p.
141) .4 For several reasons, including Conplainant’s

subm ssion of a settlenent penalty policy in its prehearing
exchange of information, Conplainant’s subm ssion of a
settlement penalty policy calcul ati on worksheet proposing a
civil penalty in the prehearing exchange of information,

Conpl ai nant’s credi ble testinony concerning the use of a

4 This tribunal finds the particular testinmony in
guestion incredible because it is inconsistent with credible
testinmony in the February 7, 2001, hearing, and controverted
by the prehearing exchange of information. After careful
consideration, during the lion s share of the hearing
Conpl ainant’s penalty witness testified with confidence in
bot h, appearance (facial expression) and tone of voice, that
Regi on 6 sought a $9,900 civil penalty (Hearing Transcript at
pp. 133, 136, 140). In addition, the incredible testinony is
not corroborated by other record evidence, and was only
provi ded after Conplainant’s penalty wi tness proposed a $9, 990
civil penalty five tinmes, and counsel’s instruction for the
witness to “back out” the 10% qui ck settlenment. (Hearing
Transcript at pp. 133, 135-136, 140-141). On the other hand,
the incredible testinony is controverted by prehearing
exchange of information docunents specified herein, which
include a 10% penalty reduction for quick settlenment. The
preheari ng exchange of information docunents al so corroborate
t he reasoni ng behind calculating a $9,900 civil penalty
proposed by Conplainant. (Hearing Transcript at p. 140).
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settlenment penalty policy to calculate the proposed penalty,
Conpl ai nant’ s credi ble testinony describi ng what the

settl enment penalty policy worksheet cal cul ati on meant, and
Conpl ai nant’ s credi ble testinony concerning the proposed
penalty of $9,900, this tribunal finds that Conpl ai nant
proposed a penalty of $9,900 during the prehearing stage of
this action and at the February 7, 2001, adm nistrative
hearing, in which Conplainant notioned for default.

31. Having found Respondent in violation of Section 301(a) of
the CWA, 33 U.S.C. § 1311(a), and determ ned that Conpl ai nant
proposed a $9,900, penalty at the prehearing exchange of

i nformation, and through credible testinony corroborated by

t he prehearing exchange of information, at the February 7,
2001, adm nistrative hearing, $9,900 is the appropriate civil
penalty in light of Section 309(g)(3) of the CWA, 33 U S.C. 8§
1319(g)(3) and 40 C.F.R. 8§ 22.27(b). Despite the above, the
statutory maxi mum penalty, $11,000, is an appropriate
reference point to evaluate the statutory penalty factors as
they apply to this case. See Atlantic States Legal
Foundation, v. Tyson Foods, 897 F.2d 1128, 1142 (11th Cir.
1990). Accordingly, if this case did not involve a default
and the controlling limtations under 40 C.F. R 8§ 22.27(b),

the statutory maxi num penalty of $11, 000 woul d be appropriate
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under Section 309(g)(3) of the CWA, 33 U.S.C. 8§ 1319(9)(3),
and the findings provided bel ow.

32. In making the above determ nation this tribunal took into
account the nature, circunstances, extent and gravity of the
violation, and, with respect to the violator, ability to pay,
any prior history of such violations, the degree of

cul pability, the econom c benefit or savings resulting from
the violation, and other matters as justice may require. As
to the gravity of the violation, the facts found concerning
liability, hearing testinony, and hearing exhibits, provide
sufficient evidence to support inmposition of the penalty
determ ned ($9,900) by this tribunal

33. \When determning the gravity of the violation, it is
proper to exam ne the severity of the violation. See Public
| nterest Research Group of New Jersey, Inc. v. Powell Duffryn
Termnals, Inc., 720 F. Supp. 1158, 1161, 1163, 1166 (D. N.J.
1989), aff'd in part, rev'd on other grounds, 913 F. 2d 64
(3d. Cir. 1990), cert. denied, 498 U. S. 1109, 111 S.Ct. 1018,
112 L.Ed. 2d 1100 (1991). Based upon credible testinmony and
reliabl e evidence, the Respondent’s sole violation, an

unaut hori zed di scharge of produced water highly concentrated
with brine, was severe. Produced water concentrated with

brine is nostly conposed of sodium chloride. (Hearing
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Transcript at pp. 40, 86-87, 103). It has other constituents
such as boron sul fate conponents, and sone carbonates.
(Hearing Transcript at p. 40). On February 8, 2000, the
measurenment of tds in the unnaned, intermttent stream fl ow ng
into North Bird Creek was above 80,000 ppm The discharge of
produced water with a high concentration of brine entered
North Bird Creek fromthe unnaned, intermttent stream
(Hearing Transcript at pp. 35-39). \When Conpl ai nant sanpl ed
North Bird Creek on February 8, 2000, a reading of 35,000 ppm
tds registered. (Hearing Transcript at pp. 80-84, and Hearing
Transcript at Exhibit 3, p. 2). Repeated sanmpling of North
Bird Creek up to approximately 2.0 to 2.5 m | es downstream of
the brine water discharge registered 25,000 ppm tds.

(Hearing Transcript at pp. 36-37, 80-84, 112, and Hearing
Transcript at Exhibit 3, p. 2).

34. Applicable guidelines recommend that |ivestock and pl ants
not be exposed to water concentrated with nore than 5,000 ppm
tds. (Hearing Transcript at pp. 82-83). Indeed, a
concentration of 35,000 ppm tds is well above the limt
plant-life can survive. (Hearing Transcript at pp. 82-83).
Produced wat er including high concentrations of brine kills
vegetation, and aquatic life including fish, frogs and

crayfish. Thus, Respondent’s unauthorized di scharge of
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produced water with a very high concentration of brine was
severe and support inmposition of a substantial Class I

penal ty.

35. This tribunal may al so consider the presence or absence
of environmental harmin determ ning the gravity of a
violation. See Friends of the Earth, Inc. v. Laidlaw Envtl.
Serv. (TOC), Inc., 956 F. Supp. 588, 602 (D.S.C. 1997). In
addition, this tribunal nay also inpose a significant penalty
if there is a risk or potential risk of environnmental harm
See Natural Resources Defense Counsel, Inc. v. Texaco Refining
& Marketing, Inc., 800 F. Supp. 1, 21 (D. Del. 1992). The
unaut hori zed di scharge of brine water originated from a
rupture in a six-inch brine supply line at the Personia Unit
facility. (Hearing Transcript at pp. 28-30, 36, 85-87, and
Hearing Transcript at Exhibit 3, p. 1). The rupture resulted
in a large |leak/spill of brine water into an unnamed,
intermttent stream which flowed into the northern part of
Bird Creek. (Hearing Transcript at pp. 36, 71, 73, 76; Hearing
Transcript at Exhibit 3, p. 1). Respondent’s unauthori zed

di scharge of produced water concentrated with brine travel ed
at least 0.5 mles in the unnanmed, intermttent stream and
then approximately 2.5 mles downstreamin North Bird Creek.

(Hearing Transcript at pp. 35-36, 73).
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36. The northern part of Bird Creek is one of the cl eanest
parts of the fast-noving creek. It eventually flows into the
Arkansas River. (Hearing Transcript at pp. 36, 41, 73-74).
North Bird Creek is considered one of the fresher perenni al
streanms in Osage County, Oklahoma. (Hearing Transcript at p.
41). Cattleman use North Bird Creek to water their |ivestock,
and it sustains wildlife and plant |ife in the area. (Hearing
Transcript at pp. 40-41). The main stemof Bird Creek is used
as a secondary water supply for a hospital. (Hearing
Transcript at p. 74). Conplainant’s inspection, and

phot ographs of North Bird Creek and the unnaned stream

evi denced the death of several frogs and fish due to exposure
to produced water heavily concentrated with brine. (Hearing
Transcript at pp. 39-40, 63-64, 69-71, 75-76, and Hearing
Transcript at Exhibits 11A, 110, and 110Q.

37. Because exposure to concentrations of 25,000 to 35,000
ppm tds is well above the |limt plant-life can survive, the
ri sk of environnmental harmto plant-life is extrenmely high
(Hearing Transcript at pp. 40-41, 82-83, Hearing Transcript at
Exhibit 3). It was difficult to assess the extent of any
danmage to plant-life, including trees and ot her vegetation,
because the | eak/spill and EPA s inspection occurred in

February (a winter nonth), a time when many plants are
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dormant. (Hearing Transcript at pp. 40-41, 82-83). 1In light
of credible testinony and reliable evidence, the gravity of
Respondent’s violation is very serious, and supports
imposition of a significant Class | penalty. The actual and
potential adverse inpact to the environnent and the severity
of the pollution justify inposition of a substantial Class I
civil penalty.

38. The main purpose of a penalty is to deter pollution, and
deter the violator and others fromcommtting future
violations. See Public Interest Research G oup of New Jersey,
Inc. v. Powell Duffryn Termnals, Inc., 720 F. Supp. 1158,
1166, (D. N.J. 1989). 1In accordance with the above principle,
this tribunal considered the ability of the Respondent to pay
t he proposed penalty. Although given the opportunity,
Respondent neither argued nor submtted any information

t hroughout this civil penalty proceedi ng concerning rel evant
econom ¢ indicators of the conpany’'s financial status, or its
ability to pay. (Hearing Transcript at pp. 117, 124). Wile
the hearing record reflects the small size of RMOI| & Gas
Conmpany and the ceasing of oil field operations at the
Personia Unit, it also notes Respondent’s operation of several
oil field facilities at | ocations other than the Personia

Unit. (Hearing Transcript at pp. 28, 115, 123-124). G ven
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Respondent’s | ack of responsiveness in this civil penalty
proceedi ng, there is no | egal argunent or specific evidence to
show t hat Respondent cannot both, pay the penalty proposed and
continue in business as an oil producer. See In Re New

Wat erbury, Ltd., 5 E.A.D. 529, 540-543 (EAB 1994).
Accordingly, the Respondent’s ability to pay the proposed
penalty is inferred, and the proposed penalty need not be

adj usted due to the Respondent’s financial status.

39. Review of any given owner/operator’s prior history of

viol ations may involve consideration of the duration of a
current violation, whether simlar violations were commtted
in the past, and the duration and nature of all violations,

i ncludi ng whet her the violations are perpetual or sporadic.
See Student Public Interest Research Group of New Jersey, Inc.
v. Hercules, Inc., 19 Envtl. L. Rep. 20903, 20906 (D. N.J.
1989). Respondent’s oil field operations at the Personia
Unit, Osage County Okl ahoma resulted in one violation, an
unaut hori zed di scharge of pollutants into U S. waters, under
Section 301(a) of the CWA, 33 U S.C. § 1311(a). (Hearing
Transcript at pp. 109, 137). The large |eak/spill of produced
water with very high concentrations of brine occurred on
February 7, 2000, and adversely inpacted North Bird Creek and

vegetation in the area, fromat |east February 7, 2000,
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t hrough February 14, 2000. (Hearing Transcript at pp. 35-40,
and Hearing Transcript at Exhibit 3). Although there is no
evi dence of prior violations under Section 301(a) of the CWA,
Respondent was at |east verbally noticed of the failure to
properly plug underground injection wells under the U C
program found at 42 U.S.C. 8§ 300(h). (Hearing Transcript at
pp. 106-107).

40. Further, it is inmportant to note that Respondent
commenced oil field operations at the Personia Unit in 1985,
and either knew or should have known of the hazards associ ated
with | eaks/spills of produced water heavily concentrated with
brine. (Hearing Transcript at p. 106). As a result of
Respondent’s years of oil field operations, the Respondent
knew t he | eaked/ spilled, produced water heavily concentrated
with brine required proper disposal in UC permtted wells,
U C wells authorized by rule, or another acceptable nmedium
(Hearing Transcript at pp. 106-107, 115-116). Hence,
Respondent’s prior know edge concerning the conduct of oi
field production operations, prior know edge of proper

di sposal nmethods for produced water heavily concentrated with
brine, the gravity of the violation as discussed earlier
(including the severity of the pollution and the inpact on the

envi ronnent), and Respondent’s cul pability discussed bel ow
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(Hearing Transcript at pp. 120-122), support a substanti al
Class | civil penalty. Based upon the totality of the

ci rcunmst ances descri bed herein and sound reasoni ng,
Respondent’s |l ack of prior CWA violations does not yield an
adjustnment to the Class | adm nistrative penalty.

41. A violator’s attitude and conduct concerning conpliance
attainment may result in an increase or decrease of a penalty
under the CWA. See Public Interest Research Group of New
Jersey, Inc. v. Powell Duffryn Termnals, Inc., 720 F. Supp.
1158, 1166-1167 (D. N.J. 1989). Consistent with paragraphs 12
t hrough 16, there is no question that Respondent conducted

cl ean up operations to address the |arge | eak/spill of
produced water heavily concentrated with brine. (Hearing
Transcript at pp. 35-39, 41-44, and Hearing Transcript at
Exhibit 3). Respondent spent in excess of $10,000 dollars for
the clean up. (Hearing Transcript at pp. 97, 117). Wile
Respondent did not hire a clean up contractor to conduct the

| eak/ spill clean up, the Respondent paid for or enployed the
use of equipnent, including a vacuum truck, a bulldozer, a
backhoe, several punps, generators, U C well equipnent, arig,
and clean up |abor. (Hearing Transcript at pp. 43-44, 109-
112, 142, 146, and Hearing Transcript at Exhibit 3). As found

i n paragraphs 12 through 16, Respondent’s clean up operation
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primarily consisted of vacuunm ng and trucking brine
concentrated water for off-site disposal, injecting brine
concentrated water into a nearby U C injection well, building
dans to prevent further contam nation into North Bird Creek
and cleaning the area with fresh water. (Hearing Transcri pt
at pp. 29, 35-37, 41-44, and Hearing Transcript at Exhibits 3,
and 11R).

42. On the other hand, several of Respondent’s actions
exacerbated the actual and potential threat to the

envi ronnent. For exanple, Respondent did not discover the
rupture of its six-inch brine supply line at the Personia Unit
facility. On February 7, 2000, the Bureau of Indian Affairs
(BI'A) discovered the large | eak/spill of produced water highly
concentrated brine w thout any assistance fromthe Respondent.
(Hearing Transcript at pp. 98, 106, 122, and Heari ng
Transcript at Exhibit 3). The BIA notified Respondent of the
| eak on February 7, 2000. Respondent failed to notify EPA of
the | eak/spill when such notification was proper in |ight the
EPA' s technical expertise in managi ng and coordi nating spil
responses, and the environmental risk presented. (Hearing
Transcript at pp. 21-22, 109-110, 118-119). On February 8,
2000, EPA received notification fromthe Bl A concerning the

Respondent’s ruptured line and | eak/spill. (Hearing
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Transcript at p. 122, and Hearing Transcript at Exhibit 3).
Upon EPA inspection on February 8, 2000, EPA found
Respondent’s untinely and i nappropriate actions failed to
prevent the majority of produced water highly concentrated
with brine fromflowing into North Bird Creek fromthe unnaned
stream (Hearing Transcript at pp. 29-30, 35, 39, 41). A
timely response to the spill/leak was inperative in order to
prevent actual harmto the environnent. (Hearing Transcript
at pp. 39-40).

43. Respondent’s actions and failure to act including the

| ack of conducting spill preventative nmi ntenance activities,
negligent | ocation of dans which failed to contain the brine
concentrated water, failure to utilize an appropriate work
crewto tinely contain water concentrated with brine, and
failure to secure appropriate equi pnent to transport poll uted
water for off-site disposal, led to the actual harm and
threats to the environment along the 2.5 mle stretch of North
Bird Creek. (Hearing Transcript at pp. 29-30, 35-39, 79, 81,
105-106). In addition, the Respondent’s slow response in
securing an energency permt for UC well No. 46 | ocated by
EPA, and negligent punping operations for the disposal of
brine concentrated water, contributed to the environnmental

harm and ri sk associated with Respondent’s |eak/spill.
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(Hearing Transcript at pp. 42-44, 110, 120, and Heari ng
Transcript at Exhibit 3).

44. \Wile the |eak/spill occurred on February 7, 2000,
punpi ng operations to renove the brine fromthe bottom of
North Bird Creek comrenced on February 10, 2000. The punps

br oke down due to Respondent’s negligent operation (failure to
prime the punps) of the punps. Punping operations reconmenced
on February 11, 2000, through February 14, 2000. (Hearing
Transcript at p. 110, and Hearing Transcript at Exhibit 3).

As stated in paragraph 12, Respondent applied for the
energency permt to operate U C well No. 46 on February 10,
2000, while EPA requested Respondent to submt an energency
permt application on February 8, 2000. (Hearing Transcri pt
at Exhibit 3). Respondent also negligently failed to properly
contain the brine water by inproperly constructing danms in

| ocati ons which did not contain the brine water plune.
(Hearing Transcript at pp. 35, 37-38, 79). In short,
Respondent’s failure to act, and actions both negligent and

| acki ng pronptness, allowed nore brine water to contam nate
North Bird Creek. These actions underm ne the statutory

pur pose of the CWA, to restore, and maintain the chem cal,

physi cal and biological integrity of the nation’s waters. See

26



Nat ural Resources Defense Counsel, Inc. v. Texaco Refining &
Mar keting, Inc., 800 F. Supp. 1, 11 (D. Del. 1992).

45. Thus, in spite of Respondent’s actions to attain
conpliance with Section 301(a) of the CWA, 33 U.S.C. 8§
1311(a), Respondent’s negligent and | ackluster efforts, as
descri bed above, were too slow and ineffective for at |east
2.5 mles of North Bird Creek. See In Re Pepperel

Associ ates, CWA Appeal Nos. 99-1 & 99-2, slip op. at 47-48,
(EAB, May 10, 2000). Such tardiness and negligence increased
adverse risks to the environnment, and actual harmto the

envi ronnent by allow ng highly concentrated brine water to
pollute at least 2.5 mles of North Bird Creek. Wthout BIA
di scovery and notification to EPA, and EPA s diligent

assi stance in ensuring the conduct of the clean up, the

| eak/ spill of brine water and Respondent’s negligent clean up
activities would have resulted in nore extensive harmto the
environnent in the inpacted area. Accordingly, despite
Respondent’s |l ack of prior history of violations, the
Respondent’s cul pability in combination with the adverse risk
and actual harmto the environment, support inposition of the
statutory maxi mum penalty for Class | cases, $11, 000.

46. Wth respect to econom c benefit possibly enjoyed by

Respondent, Conpl ai nant only cal culated a m nimal econom c
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benefit of $13 dollars and found such benefit insignificant.
Hearing Transcript at pp. 119-120, 131, 138-139, 143-144). As
such, record evidence limts this tribunal’s econom c benefit
assessnent to that proposed by Conpl ainant. See Chesapeake
Bay Foundation v. Gwmaltney of Smthfield, Ltd., 611 F. Supp.
1542, 1559 (E.D. Va. 1985). Consequently, there is no penalty
adj ustment due after consideration of the insignificant
econom ¢ benefit to Respondent.

47. This penalty action does not include a civil penalty

adj ustment due to other matters as justice requires.

Adj ustment of a civil penalty based upon the above criteria
requires a set of circunstances “far fromroutine.” See In Re
Pepperell Associates, CWA Appeal Nos. 99-1 & 99-2, slip op. at
44, (EAB, May 10, 2000). Such circunstances are not supported
by record information here.

48. However, in light of facts found herein and based upon
record i nformation, Conplainant’s penalty cal cul ation and
reasoni ng are dubious. As provided at paragraphs 22-30, the
penal ty assessed, $9,900, when cal cul ated by Conpl ai nant,
clearly considered and utilized the EPA’'s February 25, 1995,
Revised Interim Cl ean Water Act Settlenent Penalty Policy.
Wth sound adm nistration of justice in mnd, this tribunal

expressly rejects and will not perpetuate Conpl ainant’s use of
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a settlenent policy in a litigated penalty assessnment. See In
re Bol |l man Hat Conpany, EPCRA Appeal No. 98-4, slip op. at 14,
17 (EAB, February 11, 1999).

49. The civil penalty analysis and penalty determ ned by this
tri bunal are based upon the totality of record evidence,
Section 309(g)(3) of the CWA, 33 U.S.C. 8§ 1319(g)(3), and 40
C.F.R 8§ 22.27(b). Indeed, to agree with Conplainant’s
penalty cal cul ati on and reasoning, to the extent Conpl ai nant
consi dered the above settlenment policy, would underm ne and
harm t he Agency’s settlenent practices and policies. The use
of a settlenment policy in this litigated case woul d under cut
EPA' s general policy favoring consistent use of policies. The
settlement policy used by Conpl ai nant was clearly not intended
for use in litigated cases. In practice, the use of a
settlement policy in litigated cases underm nes any incentive
for settlement in civil penalty cases commenced under Cl ass |
adm ni strative procedures. For these reasons, this tribunal
cannot condone Conpl ai nant’ s penalty cal cul ati on and
reasoning, to the extent Conplainant relied on a settlenent
policy.

50. Consideration of the statutory penalty determ nation
factors found at Section 309(g) of the CWA, 33 U.S.C. 8§

1319(g), support inposition of the statutory maxi mum penalty
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of $11,000. Notwi thstanding, such a penalty determn nation
cannot be sustained in light of 40 CF. R 8 22.27(b). Because
Respondent defaulted, the above regul ation binds EPA to assess
the | owest civil penalty proposed in either, the conplaint,
preheari ng exchange of information or default notion. Having
det ermi ned Conpl ai nant proposed a $9,900, civil penalty during
t he prehearing exchange, and through credible testinony
corroborated by the prehearing exchange of information, at the
February 7, 2001, admi nistrative hearing (in which Conpl ai nant
noved for a default), this tribunal finds $9,900 is an
appropriate civil penalty.

51. \Where a Respondent is found in default, the Consolidated
Rul es of Practice provide that the relief proposed in the
conpl aint shall be ordered unless the requested relief is
clearly inconsistent with the record of the proceeding or the
Act. See 40 CF.R 8§ 22.17(c). This tribunal finds the
proposed penalty, $9,900, is not clearly inconsistent with the
record of the proceeding or the CWA, and is supported by a
preponderance of the evidence pursuant to 40 C F. R 8

22.24(b).
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ORDER®

Pursuant to 40 C.F.R § 22.17, and based upon the record
in this matter and the precedi ng Findings of Fact and
Concl usions of Law, this tribunal finds Respondent in default
and liable for a total civil penalty of $9, 900.

It is therefore ordered that RM G| & Gas Conpany shall
within thirty (30) days after this Order becones a Final Order
under 40 C.F.R 8 22.27(c), submt by cashier’s or certified
check, payable to the United States Treasurer, paynent in the
anount of $9,900. Such paynent shall be sent to:

United States Environnental Protection Agency

Region 6 Hearing Clerk (6C)

P.O. Box 360863M

Pittsburgh, PA 15251

Atransmttal letter identifying the title of the case in

guestion, the EPA docket number, the Respondent’s nane, and

5> This Default Order constitutes an Initial Decision
pursuant to 40 C.F.R 8 22.17(c). This Initial Decision shal
become a final order unless: (1) an appeal to the
Envi ronment al Appeal s Board (EAB) is taken fromit by any
party to the proceedings within thirty (30) days fromthe date
of service provided in the certificate of service acconpanying
this Default Order; (2) a party noves to set aside this
Default Order; or (3) the EAB el ects, sua sponte, to review
the Initial Decision within forty-five (45) days after its
service upon the parties. This Order also corrects two
t ypographical errors found in the hearing transcript. On page
one (1), the style of the case is corrected by addi ng “CWA- 6-
00-1615" and del eting “CWA-600-1615." On page one-hundred and
fourteen (114), “UC wells is added and “U.S.C.” wells is
del et ed.
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t he Respondent’s conpl ete address, shall acconmpany such

paynment. A copy of the check and transmttal letter

shal

delivered or mailed to the Regional Hearing Clerk at the

foll owi ng address:

United States Environnental Protection Agency
Region 6 O fice of Regional Counsel (6RC-HO
Regi onal Hearing Clerk

1445 Ross Avenue, Suite 1200

Dal | as, Texas 75202-2733

SO ORDERED this 1st day of May 2001

[ s/

GEORGE MALONE, |11

REG ONAL JUDI Cl AL OFFI CER
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In the Matter of RM O | & Gas Conpany, Respondent, Docket No
CWA- 6- 00- 1615

CERTI FI CATE OF SERVI CE

|, Lorena S. Vaughn, Regional Hearing Clerk for the
Region 6, U S. Environmental Protection Agency located in
Dal | as, Texas, hereby certify that | served true and correct
copi es of the foregoing Order dated May 1, 2001, on the
persons |listed below, in the manner and date indicated:

M. Robert MKee, G M U. S. CERTIFI ED MAI L
RM O | & Gas Conpany RETURN RECEI PT REQUESTED
Main & Lynn St.

P. O. Box 501

Pawhuska, Okl ahoma 74056

M. Gary Smth, Esq. HAND DELI| VERY
U S. EPA, Region 6 (6RC-EW

1445 Ross Avenue

Dal | as, Texas 75202-2733

Dat e:
[ sl
Lorena S. Vaughn
Regi onal Hearing Clerk
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