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Thisis an action by the United States Environmental Protection Agency, Region 8 (“USEPA”,
“EPA”, “the Agency”, or “complainant”) againgt Kathy D. Casper dlb/a T& K Customs, and Todd J.
Casper dlb/aT-K Construction (“Kathy Casper”, “Todd Casper”, “T&K Customs’, T-K
Construction”, “respondent(s)”) under Section 1423(c) of the Safe drinking Water Act (SDWA”, or
“the Act”), 42 U.S.C. 8§ 300h-2(c), for violations of the Act and regulations promulgated pursuant
thereto.



BACKGROUND AND PROCEDURAL HISTORY

On May 23, 2000, the EPA issued a Proposed Adminigtrative Order with Administrative Civil
Pendty (“PAQO”, or “complaint”) againgt the respondents, under the above authority, for violations of
the SDWA and the Underground Injection Control (“UIC”) regulations promulgated pursuant thereto,
under sections 1421 and 1422 of the SDWA, 42 U.S.C. §8 300h and 300h-1. Specificaly, the
respondents are aleged to have violated 40 C.F.R. § 144.12(q) for failing to close or retrofit a Class V
well, and 40 C.F.R. § 144.25(3) for failing to submit a completed UIC permit application, aong with
the required analysis of the fluid waste from the drains to EPA, asrequired by the regulations.

On June 12, 2000, the respondents, acting pro se, filed atimely Answer and Request for a
Hearing, pursuant to section 22.15 of the Consolidated Rules of Practice, 40 C.F.R. § 22.15. On June
14, 2000, the South Dakota Department of Environment and Natura Resources (“DENR”) filed
comments on the subject action, under the public comment provisons of the Act. Subsequently this
tribund participated in severd telephone conferences to resolve this matter. On April 5, 2001, this
tribuna conducted afind pre-hearing telephone conference in this matter. On Tuesday, May 8, 2001,
at 9:00 A.M., thistribunal convened a hearing pursuant to Subpart D of the Consolidated Rules of
Practice, 40 C.F.R. 88 22. 22 - 22.26. The hearing was held in the Stanley County Court House 08
East 2 Avenue, Ft. Pierre SD 57532. After the hearing, the complainant filed its proposed findings of
fact, conclusions of law, a proposed order and briefsin support thereof. The respondentsfiled a
written response.

The entire administrative record of this proceeding including, but not limited to, the pleadings,
the transcript of the hearing, al proposed findings, conclusions, and supporting arguments of the parties
have been consdered in formulating this Initid Decison. To the extent that the proposed findings and
conclusions submitted by the parties, and the arguments made by them, are in accordance with the
findings, conclusions and views stated herein, they have been accepted, and to the extent they are
incongstent therewith they have been rejected. Certain proposed findings and conclusions have been
omitted as not relevant, or as not hecessary to a proper determination of the material issues presented.
To the extent that the testimony of various witnesses is not in accord with the findings herein, it is not
credited.

For the reasons st forth below, T-K Congtruction is dismissed as a respondent in this matter.
The respondents Kathy D. Casper, as owner of T& K Customs, and Todd J.Casper, as operator of
T&K Cugtoms, are liable for violating the SDWA and EPA’s UIC regulations. After consdering the
factors set forth in Section 1423(c)(4)(B) of the Act, 42 U.S.C. §8300h-2(c)(4)(B), a pendty of One-
thousand, five-hundred dollars ($1,500.00) is assessed againgt the respondents, and respondents
are ORDERED forthwith to comply with the Act and the regulations promulgated pursuant thereto.
Thelr falure to do so may subject them to additiona pendties.



. STATUTE AND REGULATIONS

Pursuant to the Safe Drinking Water Act, 42 U.S.C. 8 300f et seg, the Administrator is
authorized to establish underground injection control (“UIC”) programs and promulgete regulaions to
prevent underground injection of fluids which may endanger drinking water sources. See sections 1421
and 1422 of the Act, 42 U.S.C. 88 300h and 300h-1.

Section 1421 (d) of the Act, 42 U.S.C. § 300h(d) specificaly provides that:

“(1) The term “underground injection” means the subsurface emplacement of fluids by well
injection. ...

“(2) Underground injection endangers drinking water sources if such injection may result in the
presence in underground water which supplies or can reasonably be expected to supply any
public water system of any contaminant, and if the presence of such contaminant may result in
such system’ s not complying with any nationd primary drinking water regulation or may
otherwise adversdly affect the health of persons.”

Pursuant to the UIC program, established in accordance with 88 1421 and 1422 of the Act, 42
U.S.C. 88 300h and 300h-1, the Agency promulgated regulationsin 40 C.F.R. 88 124, 144, 146,
147, and 148, to prevent underground injection which endangers drinking water sources.

EPA’ s underground injection program establishes five classes of underground injection wells
(Class1, 11, 111, 1V and V). See40 C.F.R. 8 144.6. Injection wellsnot included in Class|, I1, 111, or
IV, fdl into Class V. Typicdly, ClassV wells are shdlow wells used to place avariety of fluids directly
below the land surface. ClassV wellsinclude, but are not limited to, septic systems used to inject
wastes underground. See 40 C.F.R. § 144.81(9). Motor vehicle waste disposa wells that receive or
have received fluids from vehicular repair or maintenance activities, or any facility that does any
vehicular repair work are dso Class V wells!

The underground injection of fluids from Class V wells which may cause aviolaion of any
primary drinking water regulation under 40 C.F.R. part 142 is prohibited. See 40 C.F.R. § 144.12(a).

! Fuids disposed in these wells may contain organic and inorganic chemicals in concentrations
that exceed the maximum contaminant levels (MCLs) established by the primary drinking water
regulations (see 40 C.F.R. part 142). These fluids dso may include waste petroleum products and may
contain contaminants, such as heavy metds and volatile organic compounds, which pose risks to human
health. See 40 C.F.R. § 144.81(16).



The EPA may require the owner/operator of any ClassV well to submit to EPA a completed
UIC Permit Application dong with the required andysis of the fluid wastes from the drains. See 40
C.F.R. § 144.25(a).

In the ingtant case, the respondents alegedly own and/or operate aUIC, ClassV, motor
vehicle waste disposd well that receives fluids from vehicular repair, or maintenance activities. The
injection of these wastes underground, above a USDW, may cause aviolaion of primary drinking
water regulations and, as such, is prohibited.

Respondents are dlegedly in violation of 40 C.F.R. § 144.12(a) for failure to close or retrofit
the Class V disposd system in amanner that would keep contaminants from entering a USDW, which
could cause aviolation of aprimary drinking water regulation and could otherwise adversely affect the
hedlth of persons.

The respondents are dso dlegedly in violation of 40 C.F.R. § 144.25(a) for failing to submit to
EPA acompleted UIC permit application dong with the required andysis of the fluid wastes from the
drains asrequired by EPA.

These proceedings are governed by the * Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties, | ssuance of Compliance or Corrective Action

Orders, and the Revocation or Suspension of Permits, 40 C.F.R. Part 2, Fed. Reg./\VVol. 64, No
141/duly 23, 1999 (“ Consolidated Rules of Practice’, “Consolidated Rules’, or “the Rules’).

. ISSUES
1. Who are the proper respondents in this matter;
2. Isthe facility operated by T-K CustomsaClassV injection well;

3. Did respondents violate 40 C.F.R. § 144.12(a) by failing to close or retrofit their Class
V disposd system in a manner that would keep contaminants from entering a USDW;

4, Did respondents violate 40 C.F.R. § 144.25(a) by failing to submit to EPA a
completed UIC permit gpplication dong with the required andysis of the fluid waste
from the drainsin the required time period; and

5. If any of the respondents are found liable, what civil penalty should be assessed againgt
them?



V.  DISCUSSION

Proper Respondents.

The origind caption of the PAO in the ingtant case identified four respondents:

T&K CUSTOMS
KATHY D. CASPER and
T-K CONSTRUCTION
TODD J. CASPER

The caption clearly associates Kathy Casper with T& K Customs (d/b/a T&K Customs), and
Todd Casper with T-K Construction (d/b/aT-K Construction). Further, thereis no indication in the
PAO that Kathy Casper isin any way associated with T-K Congtruction, nor that Todd Casper isin
any way associated with T& K Customs.

The complainant cast awide net to capture every possible respondent in thisaction. This
resulted in excessive entanglement of the named respondents. Pleading practice of this type should be
avoided, asit unduly complicates the task of the Presding Officer. It isnow necessary to untangle the
facts of this case to determine who are the proper respondents in this matter.

T&K Customs and T-K Construction are both operated from the same facility located at
20956 441% Avenue, Lake Preston, South Dakota. A single building houses the offices of both
businesses, and the maintenance and service operations of T& K Customs. T&K Customs maintains
and services snowmobiles. Although T-K Congtruction has its offices at this address, and parks it
vehicles (trucks etc.) on the premises, its vehicles are serviced el sewhere.

The Class V well, that is the subject of this action, is a septic system that dlegedly receives
wastes from the facility in which T& K Customs maintains and services snowmobiles.  Since, T-K
Congtruction’s vehicles are not maintained or serviced in thisfacility, T-K Congtruction does not
contribute to the waste discharges to the septic system. Therefore T-K Construction does not come
within the scope of EPA’s UIC regulations. Thistribuna questioned the inclusion of T-K Congtruction
as arespondent, early on in these proceedings. In fact, the complainant was ordered to Show Cause
why T-K Construction should not be dismissed as a respondent.? Notwithstanding, the complainant
continued to press for the retention of T-K Construction, as a respondent, based on unsubstantiated
dlegations, aslate as March 23, 20013, This matter went to hearing on May 5, 2001. It was not until

2 See March 5, 2001, Summary of 2" Telephone Conference and Order.

3 See complainant’s Show Cause Statement and Motion to Amend Proposed Administrative
Order filed March 23, 2001.



July 20, 2001, that the complainant moved to dismiss T-K Congtruction, as a respondent in this matter.
| find that the complainant lacked subject matter jurisdiction over T-K Construction. A respondent can
be dismissed at any stage of aproceeding for lack of subject matter jurisdiction. My Order of August
13, 2001, which dismissed T-K Congtruction as a respondent in this action, is hereby affirmed.

When one part of the PAO isfound to be defective, the remainder is not affected; however,
the complainant can no longer rely on the defective parts of the complaint. In the instant case, as set
forth aove, | find that the inclusion of T-K Condruction in this action wasin error. Therefore, the
complanant cannot rely on any information or dlegations pertaining to T-K Congruction in its case
agang T&K Cugoms. Thisincludes rdying on any financid information associated with the owner of
T-K Congtruction, Todd Casper, in the penalty phase of this matter.

On the other hand, T& K Customsiisin the business of maintaining and servicing snowmobiles
indde thefacility. The facility has multiple floor drains. Snowmobiles are maotor vehicles within the
meaning of 40 C.F.R. § 144.81(16). Huids from the maintenance of these motor vehicles may enter
the facility’ s waste disposa system through any of the severd floor drains. The waste disposa system
isasgptic tank and leach field located immediately in the back of the facility. The septic tank isa Class
V well as defined by 40 C.F.R. § 144.81(9). The leach fidld injects wastes from the septic tank (well)
into the subsurface. The leach fidd overliesa USDW, the Howard Aquifer. The movement of fluids
into the USDW may endanger the Aquifer. T&K Customsiis therefore operating a Class V well.

T&K Customsisasole proprietorship. A sole proprietorship has no separate existence apart
from the owner. T&K Customsis owned by Kathy Casper. A more descriptive caption in the PAO
might be - Kathy Casper d/lb/aT&K Customs.  Kathy Casper signed the Shallow Injection Well
Inventory Request Form returned to EPA , on or about December 30, 1998, as the owner of T& K
Customs.® Kathy Casper is, by her own admission, the owner of T& K Customs and thereforeis a
proper respondent in this matter.

The PAO does not dlege that Todd Casper isthe operator of T& K Customs; however, Todd
Casper has waived any defense of lack of jurisdiction over the person, by his own actions and
admissions and by failing to raise it asadefense® Further, on March 23, 2001 the complainant moved

4 Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction
of the subject matter, the court shdl dismissthe action. See F.R.C.P. (h)(3). Althoughthe F.R.C.P.
do not gpply to these proceedings, they are useful as guidance.

5 See Complainant’s Ex. # 4.

¢ Although the F.R.C.P. do not apply to this administrative proceeding , they are useful as
guidance. Under the Rules, a defense of lack of jurisdiction over the person iswaived if it is omitted
fromamotion. F.R.C.P. 12(h)(1). The respondent aso waived this defense by his own admissons.
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to add Todd Casper as a respondent-operator of T& K Customs, based on his own admissions that he
was, in fact, the operator of T& K Customs.” An examination of the record reveds that Todd Casper is
materidly involved with the operations of T& K Customs. It was Mr. Casper that showed EPA
inspectors, Mr. Minter and Mr. Urband, around T&K Customs during their May 5, 1999, inspection of
the facility. At that time he admitted to Mr. Minter that he was the operator of T& K Customs. Ms.
Christensen tedtified (Tr. p. 141) that she knew from her numerous conversations with Todd Casper
that he was the operator of T& K Customs. Notwithstanding the discrepanciesin the PAO, | find that
Todd Casper is, infact, the operator of T& K Customs. As such Todd Casper is a proper respondent
in thismatter. The complainant’s motion of March 23, 2001, to include Todd Casper in thisaction, as
an operator of T& K Customsis hereby granted.

T&K Customs- A ClassV Wdll.

A “WdlI” is defined as a subsurface fluid distribution sysem.® The process of “Well Injection”
is defined as the subsurface emplacement of fluids through awell.® The movement of fluids containing
any contaminant into underground sources of drinking water (“USDWS") is prohibited, if the presence
of that contaminant may cause aviolation of any primary drinking water regulation under 40 CFR part
142, or may otherwise adversdly affect the hedth of persons® Injection wells not included in Class |,
I, 111, or IV are Class V wells*

The respondents are charged with operating aClass V injection well. See40C.F.R. 8§
144.6(e). More specificaly, 40 CFR § 144.81 defines Class V wells as:

“(9) Septic system wells used to inject the wastes or effluent from a. . . , business establishment

“(16) Motor vehicle waste disposd wells thet receive, or have received fluids from vehicular
repair or maintenance activities, such as an auto body repair shop, automotive repair shop, . . . or any
facility that does any vehicular repair work. Huids digposed in these wells may contain organic and
inorganic chemicas in concentrations that exceed the maximum contaminant levels (“MCLS)

" See complainant’'s March 23, 2001, Show Cause Statement and Motion to Amend
Proposed Administrative Order.

8 See40 CFR § 144.3
® See 40 CFR § 144.3
10 See 40 CFR § 144.12(a)

1 See 40 CFR §144.6



established by the primary drinking water regulations (see 40 C.F.R. part 142). These fluids aso may
include waste petroleum products and may contain contaminants, such as heavy metds and voldile
organic compounds, which pose risks to human hedth.”

On May 5, 1999, EPA inspectors Douglas Minter and Howard Urband, accompanied by Mr.
Casper, inspected a building located at 20956 441% Avenue, Lake, Preston, SD 57249, that contains
the offices of T& K Customs and T-K Congtruction, and the operations of T& K Customs (“the
facility”). Ther ingoection reveded that the building is divided into three different rooms (Tr. p.38).
Mr. Minter testified that he observed afloor drain in the middie room. A partidly disassembled
snowmohbile was parked next to the drain (Tr. p. 38).2 Mr. Minter observed a second floor drainin
the room South of the middle room. Ancther room, North of the center room, contained metd pands
that had apparently been recently spray painted. Mr. Casper told Mr. Minter that the drainsin the
building were connected to each other and that they ultimately connected to a septic tank, with aleach
fied, in the back of the building (Tr. p 39). Based on Mr. Minter’s observations, and Mr. Casper’s
admissions, it is apparent that the respondents, d/b/a T& K Customs, own/operate a business that has a
Class V motor vehicle waste disposal well.

Wastes from the repair and maintenance of snowmohbiles may be discharged onto the floor and
collected by floor drains, which condtitute the facility’ s waste collection sysslem. The drains aso collect
the facility’ s sanitary wastes. The wastes thereby collected are discharged into a septic tank, located
immediately in back of the facility. The septic tank system isa ClassV waste disposd well within the
meaning of 40 CFR § 144.81(9) and (16). The septic system disposes of the waste fluids underground
viaaleach fidd, which overliesa USDW, the Howard Aquifer.* The movement of these wastes,
which may contain contaminants, into aUSDW is prohibited. Based on the above, T& K Customs
septic system isaClass V well, which must be permitted or closed.

Violation of 40 C.F.R. 144.12(a) and 40 C.F.R. § 144.25(a)

On or about October 29, 1998, EPA mailed aClass V Injection Wl Inventory Information
Request letter to T&K Customs via certified mail return receipt requested. Based on the information
provided by the respondents on the Inventory Request Form, EPA determined that the respondents
own/operate a disposal system which EPA designates asa Class V injection well, used for motor
vehicle waste disposd.**  Thiswas confirmed by an inspection of the facility, by Mr. Minter and Mr.
Urband on May 5, 1999.

12" Snowmohiles are motor vehicles within the meaning of 40 CFR § 144.81(16)
13 See 40 CFR § 144.12(a)
14 See {118 and 9 of the May 23, 2000, PAO.
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As authorized by 40 C.F.R. 8§ 144.12(c) and (d), on or about April 23, 1999, EPA mailed a
UIC Shallow Injection Program L etter to respondents via certified mail, return receipt requested.
Pursuant to the letter, respondents were required to either discontinue the use of their motor vehicle
waste disposa system, or apply for a UIC permit prior to September 15, 1999.%°

On or about November 16, 1999, EPA representatives performed an enforcement ingpection
of the respondents’ facility. The EPA inspectors found that the Class VV motor vehicle waste disposal
well sysem was il in operation.

On or about February 16, 2000, EPA mailed a UIC Notice of Noncompliance Letter to the
Respondents, certified mall, return receipt requested. Respondents were informed that they werein
violation of 40 C.F.R. 8 144.12(c) for: (1) failure to close or retrofit the Class V disposd systemina
manner that would keep contaminants from entering a USDW*’; and (2) for failure to submit to EPA a
completed UIC permit gpplication dong with the required analysis of the fluid waste from the drains?®,
in the required time period, as required by the letter dated April 23, 1999.%°

Pursuant to the February 16, 2000, letter respondents were required to 1) contact the EPA, in
writing, within fifteen days of the receipt of the letter detailing their plansfor closing the Class V disposa
system,; 2) close the system within thirty (30) days of the receipt of the letter; and 3) provide EPA with
subsequent documentation of the closure. To date, respondents have not submitted the required plans
for dosing or retrofitting the system, nor have they submitted a permit gpplication for the disposal
sysem.

Respondents are currently operating an injection well in a manner that may alow the
movements of fluids containing contaminants into a USDW. The presence of the contaminant(s) could
cause aviolation of aprimary drinking water regulation and could other wise adversdly affect the hedth
of persons.

To date, respondents have failed to close or retrofit the Class V disposa system in a manner
that would keep contaminants from entering a USDW, as required by EPA’s letter dated February 16,
2000. The duration of respondents’ violations for failure to close the Class V disposd system isfrom

15 See {11 of the May 23, 2000, PAO.
16 See 113 of the May 23, 2000, PAO.
17 See 40 C.F.R. § 144.12(3)
18 See 40 C.F.R. § 144.25(3)

19 See {14 of the May 23, 2000 PAO.



September 15, 1999, to present. | find that the respondents arein violation of 40 C.F.R. § 144.12(a)
for fallure to close or retrofit the Class V disposa system in a manner that would keep contaminants
from entering a USDW.%°

To date, respondents have failed to submit a completed UIC permit gpplication dong with the
required analysis of the fluid waste from the drains, to EPA as requested by the February 16, 2000,
letter. The duration of the violations is from September 15, 1999 to present. | find that the
respondents are in violation of 40 C.F.R. 8 144.25(a) for failing to submit to EPA acompleted UIC
permit gpplication dong with the required andyss of the fluid waste from their system in the required
time period. %

V. ANALYSISOF CIVIL PENALTY CRITERIA

Administrative pendties for violations of Section 1401 et seq of the Act, 42 U.S.C. 88 300f et
seq, are determined in accordance with Section 1423(c)(4)(B) of the Act, 42 U.S.C. § 300h-

2(c)(4)(B).
Section 1423(c)(2) of the SDWA, 42 U.S.C. § 300h-2(c)(2), provides that:

“ in any casein which the Adminigtrator is authorized to bring acivil action under this section
with respect to any regulation or other requirement of thispart . . . the Administrator may also
issue an order under this subsection either assessing a civil pendty of not more than $10,000 for
each day of violation for any past or current violation, up to a maximum adminigtrative pendty
of $125,000, or requiring compliance with such regulation or other requirement, or both.?

Section 1423(c)(4)(B) of the Act, 42 U.S.C. 8§ 300h-2(c)(4)(B) provides that:

“in assessing any pendty . . . ., the Adminigtrator shall take into account . . . (i) the seriousness
of the violaion; (ii) the economic impact (if any) resulting from the violation; (iii) any history of
such violaions; (iv) any good-faith efforts to comply with the gpplicable requirements; (v) the
economic impact of the pendty on the violator; and (vi) such other matters as justice may
require.”

20 Thisviolation only pertainsto T& K Customs,
21 Thisviolation only pertainsto T&K Customs.

22This has been increased to $11,000 for each day of violation, up to a maximum of $137,500.
This change took effect for any violation which occurred after January 30, 1997. 40 C.F.R. Part 19.
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40 C.F.R. § 22.27(b) of the Consolidated Rules of Practice provides:

“If the Presding Officer determines that a violation has occurred and the complaint seeks a civil
pendty, the Presiding Officer shal determine the amount of the recommended civil pendty
based on the evidence and in accordance with any pendty criteria set forth inthe Act. The
Presding officer shdl congder any civil pendty guiddinesissued under the Act.” It further
providesthat “ . . . if the Presding Officer decides to assess a pendty different in amount from
the pendty proposed in the complaint, the Presiding Officer shdl st forth in the Initid Decision
the specific reasons for the increase or decrease.” 22

The Consolidated Rules of Practice require that the Presiding Officer consder any civil penaty
guiddinesissued under the gpplicable Act. The EPA has not promulgated any civil pendty guiddines
gpecific to the Safe Drinking Water Act. Notwithstanding, the enforcement staff is generdly guided in
the assessment of civil pendties by two documents: (1) Policy on Civil Pendties (“the Pendty Policy”),
and (2) A Framework for Statute-Specific Approaches to Penalty Assessments. Implementing EPA’s
Policy on Civil Pendlties (the “Pendty Framework”), both dated February 16, 1984.2

In the ingtant case, the complainant based its penaty caculaions on the “Interim Find UIC
Program Judicia and Administrative Order Penalty Policy” dated September 27, 1993 (UIC
Settlement Policy).?®

Bdow, the “nature, circumstances, extent and gravity” of the violation will be considered initidly
to determine the “ seriousness of the violation”. The remaining statutory factors: the economic benefit
resulting from the violation; any history of such violations, any good-faith efforts to comply; the
economic impact on the violator; and such other matters as justice may require will be consdered as
“adjustment factors’, with repect to the pendty amount. The overdl gpproach, consstent with the
Agency’s Pendty Policy Framework, will be to derive a base penaty amount, based on the seriousness
of the violation, which may then be modified based on the adjustment factors.

23 Consolidated Rule 22.27(b) aso directs that the Presiding Officer consider, in addition to
the factors enumerated in the statute, any civil pendty guiddinesissued under the statue. The Agency
has not issued any civil pendty guiddines for assessment of pendtiesfor violaion of the SDWA.
Accordingly, the statutory pendty factors done will guide assessment of a pendty in this case.

4 Respectively, GM 21 and 22

% Thisis apparently based on EPAS Pendty Policy documents: (1) Policy on Civil Pendlties
(“the Pendlty Palicy”), and (2) A Framework for Statute-Specific Approaches to Pendty Assessments:
Implementing EPA’s Policy on Civil Pendlties (the “Penaty Framework™), both dated February 16,
1984. See testimony of Ms. Chrigtiansen, Tr., starting p. 134.
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Complainant argues that the facts of this case warrant the imposition of the statutory maximum
pendty for asingle day of violation - $11,600. Respondent maintains that no pendty is appropriatein
this case, and assartsits inability to pay any pendty that is assessed. As st forth below, after
consdering the entire administrative record and applying the statutory pendty factorsto this case, the
respondents are assessed a One-thousand, five-hundred dollar ($1,500.00) penalty for their
violaions, and ordered to immediately comply with the Act and the UIC regulations promulgated
pursuant thereto.

A. The Seriousness of the Violation

The complainant’ s witnesses presented extensive testimony as to what contaminants could be
present in T& K Custom’s waste discharges. In histestimony, Mr. Wireman referred to paint asa
contaminant. Thereisevidence that T& K Customs spray painted snowmobile partsin its facility, but
no evidence was presented that any paint entered the drains. In fact, from the photos it appeared that
there may have been dried paint on the floor - nothing more. Mr. Wireman aso talked about gasoline
contamination. But there was no evidence that gasoline entered any of the respondent’ sdrains. He
aso mentioned antifreeze, but here again, thereis no evidence of antifreeze in the respondent’ s drains
or septic system. Brake fluid was dso mentioned, but again there isno evidence that brake fluid
entered the drains or septic system. Mr. Wireman aso testified extensively on the harm that Dense
Non Aqueous Phase Liquids (DNAPL s) posed to aUSDW. Here again, the presence of these
wadtes is nothing more than speculation. In fact, Snce EPA falled to take any samples, thereisno
evidence of any of the aforementioned contaminants, or contaminants of any kind, in the waste
dischar ges from the subject facility.

In determining the seriousness of the violation, | consdered the possible harm from the
respondent’ s violations of the SDWA and the UIC regulations promulgated pursuant thereto. Actua
harmis not required. | was unable to evauate the possible harm, since the complainant took no
samples from the facility’ s waste collection or disposa systems. As noted above, Initscasein chief,
the complainant presented an abundance of evidence asto what pollutants might be present. No
samples were taken to show the presence of any contaminant in the facility’ s waste discharges. There
must be some evidence of the presence of at least one contaminant, at some point in the system, in
order to find, even, apotentid for contamination. The presence of contaminants cannot be
presumed, especidly where the complainant is aggressively seeking a substantid civil pendty. All of
the complainant’ s evidence, with respect to the presence of contaminantsis purely speculative. Due
process, as a minimum, requires more than mere speculation by the complainant, as to what
contaminants may be present (if this were not the case, the complainant could alege anything, without
proof). Further, the complainant has the burden of proving the violation. It is concluded that the weight
given to the seriousness of the violation, cannot be maximized based on complainant’ s speculation that
contaminants are present, especialy when the complainant had an opportunity to take samples, to
establish the presence of contaminants, and failed to do so.
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Inits defense, the respondent argues that it runs a closed system and that no contaminants from
the servicing and maintenance of the snowmobiles entersthe drains.  Mr. Minter testified that the
fadility was ardatively dean fadility, but that it was not closed?® Respondent alegesthat al spillsare
recovered using absorbents, or wiped up, SO no contaminants enter the facility’ s waste digposal system.
Notwithstanding, respondent admits that the drains in these service areas have not been sedled, and are
connected to the septic system - the system isnot closed. Officid notice is taken that snowmobiles
are motor vehicles, and servicing of these motor vehicles requires the remova and replacement of
antifreeze, ail, gasoline and other such contaminants. If any of these contaminants should enter the
waste disposa system of T&K Customs, their discharge underground above a USDW, would
endanger the USDW.

Further, which respect to endangerment, the respondent presented testimony from Sheldon
Hamann, a hydrologist for the South Dakota Department of Environment and Naturd Resources. Mr.
Hamann testified as to the rate that contaminants would infiltrate the USDW, the Howard Aquifer. Mr
Hamann believes it would take millions of years for any contaminate to percolate down to the USDW,
and that the potentia for endangerment isamost non existent.  In rebuttal, the complainant presented
testimony by Mr. Wireman who believes dthough it may take tens of thousand years for contaminants
to reach the USDW through normal channdls, dternate pathway's present a more immediate danger to
the USDW.

Based on the above, and because the complainant failed to establish the presence of any
contaminant in T&K Custom’s waste discharges, | find that T& K Customs' violations are not serious.
Due process requires that the complainant present some evidence to support its alegations, not just
gpeculate as to the present of contaminant(s) in the discharges of the subject facility.

Thistribund takes officid notice that motor vehicle waste disposal wells may contain organic or
inorganic chemicas in concentrations that may exceed the (MCL ) established by primary drinking
water sandards and other contaminants that might pose arisk to human hedth, if they should enter a
USDW. Itisfound that T& K Customsis operating a Class V motor vehicle wasted disposa well in
violation of the SDWA and UIC regulations promulgated pursuant thereto. Further, the respondents
have failed to close the motor vehicle waste disposa well, as required by the SDWA and the UIC
regulations. The respondents are assessed a Five-hundred dollar ($500.00) penalty, for the
seriousness of the violation. This base pendty is adjusted, asfollows:.

% A closed fadility is one in which the wastes it generates are contained therein and properly
disposed of off-gte.
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B. The Economic Benefit (if any) Resulting from the Violation

In determining the economic benefit, Ms. Christiansen based her caculations on the cost that
were avoided by not properly disposing of the waste water generated by the facility (Tr.p146). She
assumed that the facility’ s wastes would fill 22000 gdlon tank 3 timesayear. She estimated that usng a
local septic service would cost $200 to empty the tank and properly dispose of the wastes. If thiswere
done three times a year, the cost would be $600. She therefore estimated that the respondent received
an economic benefit of $600 by not complying with EPA’s UIC regulations.

EPA policy atesthat aviolator should not benefit from non-compliance. 1t is Agency policy
that pendties should, at a minimum, remove any sgnificant economic benefits for failing to comply with
thelaw.?” Based on Ms. Chrigtiansen’s calculaions, to remove any economic benefit that the
respondents achieved for failing to comply with the SDWA and the Agency’ s UIC regulations
promulgated pursuant thereto, the penalty assessed, in “ A” above, isincreased by Six-hundred
dollars ($600.00).

C. Any History of Such Violation.

Ms. Chrigtiansen testified that she was unaware of any previous violations by the respondent.
So she did not adjust the proposed civil penalty, either up or down (Tr. p 48)
The assessed pendlty is not adjusted, up or down, for this factor.

D. Any Good Faith Effortsto Comply with the Applicable Requirements.

Ms. Chrigtiansen testified that the respondent did not make a good faith effort to comply with
gpplicable requirements. She stated that based on information available to her the well was il open,
at the time of the hearing. The respondent failed to submit awritten plan, or put forth agood faith
effort to come into compliance with the requirements. Other examples of the respondent’ s lack of good
faith, indlude, but are not limited to, submitting the inventory form amonth late, repeatedly faling to
meet ora commitmentsto comeinto compliance etc.®

In responses to the Presiding Officer, Mr. Casper repeatedly questioned EPA’ s authority and
its UIC regulations. For example in a December 21, 2001 letter to the Presiding Officer herelied on
communications from the South Dakota DENR in aleging that the Class V well program is not judtified.
Mr. Casper appears to have st himsdlf above the law in determining what would be acceptable (based
on his studies and research) to bring T& K Customsinto compliance with the SDWA and EPA’sUIC

21 See GM 21 and 22,
%8 Seetestimony of Ms. Christiansen, Fr. Pp 149 - 51.
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regulations. If everyone subject to EPA’s regulations were to do the same, the result would be tota
chaos. Thistribuna cannot condone such actions by the respondent.

Therefore, | find that the respondent, Todd J Casper, has not made a good faith effort to
comply with the SDWA and EPA’s UIC regulations. For respondents’ lack of a good-faithin
complying with the applicable requirements, the penalty assessed, in “ A” above, isincreased by
Four-hundred dollars ($400.00).

E. The Economic Impact of the Penalty on the Violator.?®

The complainant argues that the assets of T-K Construction and Todd Casper are fair game for
afinancid anadyssto determine the respondents’ ability to pay the proposed civil pendty. Asruled
above, the complainant cannot use any information pertaining to T-K Congtruction, to prove its case,
because of the unwarranted inclusion and retention of T-K Congtruction, as a respondent, in this
matter.

With respect to Kathy Casper, the complainant argues that the schedule Cs submitted by the
respondent are inadequate to determine if the respondent has the ability to pay the proposed penalty.
The complainant further argues that Mrs. Casper’ s income from her employment (as a posta worker)
should be at risk for the payment of acivil pendty. In support thereof, it cites severa authorities that
hold a sole proprietor persondly lidble for the debts of the business. | find this a specious argument,
since the complainant has no information as to how much Mrs. Casper makes. | therefore find that the
complainant’ s arguments with respect to Mrs. Casper’ sincome are not credible.

The respondents submitted the schedule Cs of their Federa Tax Returns for the 1997, 98 and
99 tax years. Schedule C's show the profit/loss from abusiness. Any analyss of theseformsis
difficult, since the respondents filed joint returns, for the subject years, and the schedule Cs congtitute
only aportion of thelr returns. The region’sfinancid analyst, Danidla Golden attempted to determine
the respondent’ s ability to pay, based on the scant information available to her.*°

2 |n aJune 6, 2001, Post-hearing Order “The Respondent [was] reminded that it has failed to
present any evidence, for the record, regarding its ability or ingbility to pay apendty. Since, this Court
can only base its decison on the evidence that isin the adminigtrative record, it is critical that the
respondent enter financial information on its ability to pay a penalty into the record, in its
post-hearing submissions, to avoid any adverse inference being drawn from itsinaction
(emphagis ours).

30 See September 12, 2001, Memorandum from Daniela Golden to Jm Eppers, Subject:
Preliminary Ability to Pay Andysis of Todd J. Casper, Kathy D. Casper and T&K Customs,
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The complainant noted in its September 12, 2001 Brief “1n Support of its Motion to Exclude or
in the Alternative Find that Respondents have Not Met their Burden of Showing Inability to Pay the
Proposed Pendty”, that the respondents have repeatedly failed to comply with the numerous requests,
by the complainant, for information to determine their ability to pay. Further, the Presding Officer, ina
June 6, 2001, Post-hearing Order, strongly reminded the respondents that they have failed to present
any evidence, for the record, regarding their ability or inability to pay apendty. The Order Sated that
“Since, this Court can only base its decison on the evidence that isin the adminigrative record, it is
critical that the respondent enter financial information on its ability to pay a penalty into the
record, in its post-hearing submissions, to avoid any adverse inference being drawn from its
inaction (emphasisours)’. The respondent subsequently submitted copies of the schedules Cs of its
Federd Tax Returnsfor the years 1997, 1998 and 1999. As noted above, the complainant found, and
| so find, these portions of their Federa tax returns are inadequate to determine the respondents ability

to pay.

The burden to demongtrate inability to pay, as with the burden of demongirating the presence of
mitigating circumstances, rests with the respondent.®!  See the Environmenta Appeds Board' s opinion
inlnre: New Waterbury, Ltd. 5 E.A.D. 529 (1994). | therefore find that the respondents have not
demonstrated an inability to pay a pendty of $1,500.00.

VI.  EINDINGSOF FACT AND CONCLUSIONSOF LAW.

1. Pursuant to section 1422 of the Act, 42 U.S.C. § 300h-1, and Title 40, Code of
Federal Regulations (40 C.F.R.) Part 147 Subpart QQ Section 147.2101, EPA
adminigters the UIC program for Class|, 111, IV, and V wellsin the State of South
Dakota. Pursuant to 40 C.F.R. § 147.2101(b), the effective date of the program is
December 30, 1984. Said UIC program consists of the program requirements of 40
C.F.R. Parts 124, 144, 146, 147, and 148.

2. T&K Customsis a sole proprietorship, owned by Kathy D. Casper, and is authorized
to do businessin the State of South Dakota. Kathy D. Casper dlb/aT&K Customsis
a"“person within the meaning of section 1401(12) of the Act, 42 U.S.C. § 300f(12),
and arespondent in this action;

3. T-K Congtruction, is asole proprietorship, owned by Todd J. Casper, and is
authorized to do business in the State of South Dakota. Todd J. Casper d/b/a T-K
Congruction isa*“person” within the meaning of section 1401(12) of the Act, 42
U.S.C. § 300f(12);

31 See GM-22, “A Framework for Statute-Specific Approaches to Penalty Assessments,
February, 1984.
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10.

11.

12.

Todd J. Casper is, in fact and by his own admissions, the operator of T& K Customs.
In that capacity he is arespondent in this action and a* person within the meaning of
section 1401(12) of the Act, 42 U.S.C. § 300f(12).

The offices of both T& K Customs and T-K Congtruction are housed in abuilding (“the
facility”) located at 20956 441% Avenue, Lake, Preston, SD 57249.

T&K Cugomsisin the business of maintaining, servicing, and repairing snowmobiles.
Snowmobiles are motor vehicles within the meaning of 40 C.F.R. § 144.81(16).

Any wastes from T&K Customs operations are collected by floor drainsinsde the
facility. The wastes collected by the floor drains are combined with sanitary wastes,
prior to being discharged to a septic system for trestment, and disposal.

The septic tank’ s leach field overlies an underground source of drinking water
("USDbW”), the Howard Aquifer. Theleach fidd injects T& K Customs wastes, which
may contain contaminants, underground. These wastes may percolate through the ol
and enter aUSDW, the Howard Aquifer. The contaminants contained in these wastes
may endanger public hedth, if they enter the Howard Aquifer.

Septic Tanks, dry wells, cesspools, and any other type of disposal system which alows
fluids to move into USDWs are congdered shalow injection wells. Respondents
disposal system, as described above, isclassfied asa“ClassV Injection Wdll”, as
defined by 40 C.F.R. 88 144.6 and 146.5.

The facility’s septic system isa Class V well that must either be permitted or closed, in
accordance with EPA’s UIC regulations, respectively 40 C.F.R. 144.25(a), or
144.12(a).

The vehicles of T-K Congtruction are not serviced, in the subject facility. Wastes from
the maintenance and servicing of T-K Congtruction’s vehicles cannot therefore enter
the septic system - the Class V well.

Because wastes from the maintenance and servicing of T-K Congtruction vehicles are
not disposed of in the Class V well, the complainant lacks subject matter jurisdiction
over T-K Condtruction. Therefore, T-K Construction is dismissed as a respondent in
this action, and any information pertaining to T-K Congruction isinadmissable in this
action.
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13.

14.

15.

16.

17.

18.

19.

20.

On or about October 29, 1998, EPA mailed aClassV Injection Well Inventory
Information Request letter to T& K Customs via certified mail. Thisletter was delivered
and received, by T& K Customs, on or about November 5, 1998.

The information provided by respondentsin the Inventory Request Form, received by
EPA December 30, 1998, indicated that the respondents operate a disposa system
which EPA designates asa Class V injection well, used for motor vehicle waste
disposal.

Asauthorized by 40 C.F.R. § 144.12(c) and (d), on or about April 23, 1999, EPA
malled aUIC Shdlow Injection Program Letter to respondents via certified mail. The
letter was delivered and received by respondents on or about May 6, 1999. Pursuant
to the | etter, respondents were required to either discontinue the use of respondents
motor vehicle waste disposa system, or apply for a UIC permit prior to September 15,
1999.

On or about May 5, 1999 an EPA representative performed a routine inspection of
respondents’ facility to verify the existence of aClassV disposa system. The EPA
ingpector identified, on the Site, aUIC Class V type fluid disposal system, as described
in the Inventory Request Form.

On or about November 16, 1999, EPA representatives performed an enforcement
ingpection of the respondent’sfacility. The EPA inspectors found the Class V Motor
vehicle waste disposa well system was till in operation - not closed.

Asauthorized by 40 C.F.R. § 144.12(c) and (d), on or about February 16, 2000,
EPA mailed a UIC Notice of Noncompliance Letter to the respondents, via certified
mail. The letter was ddlivered and received on or about February 19, 2000.
Respondents were informed that they were in violation of 40 C.F.R. 144.12(c) for
failing to comply with the requirements of the letter of April 23, 1999. Pursuant to the
Notice of Non compliance Letter, respondents were required to 1) contact the EPA, in
writing, within fifteen (15) days of receipt of the letter detailing their plans for closing the
ClassV digposa system; 2) close the system within thirty (30) days of receipt of the
letter; and (3) provide EPA with subsequent documentation of the closure.

To date, respondents have not submitted the required plans for closing or retrofitting the
system, nor have they gpplied for a permit for the disposa system. Asrequired by
EPA’s, February 16, 2000 UIC Notice of Non-compliance |etter.

Respondents arein violation of 40 C.F.R. § 144.12(a) for failure to close or retrofit the
ClassV disposa system, in amanner that would keep contaminants from entering a
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21.

22.

23.

24,

25.

26.

USDW. Respondents are currently operating an injection well in amanner that alows
the movement of fluids that may contain contaminantsinto a USDW. The presence of
contaminant(s) could cause aviolation of aprimary drinking water regulaion and could
otherwise adversdly affect the hedth of persons. The duration of respondents
violaionsfor falure to close the Class V motor vehicle waste disposd system isfrom
September 15, 1999 to present.

Respondents are dso in violation of 40 C.F.R. § 144.25(8) for failure to submit to EPA
acompleted UIC permit gpplication dong with the required analyss of the fluid waste
from the drainsin the required time period. The duration of the vidlationsis from
September 15, 1999 to present.

By failing to apply for a permit pursuant to 40 C.F. R. § 144.25(a), in atimely manner,
respondents have waived their right to a permit. They must now close their ClassV
motor vehicle waste digposa well, in accordance with EPA’s UIC regulations.

A civil pendty was assessed by taking into account the statutory factors set forth in
Section 1423(c)(4)(B) of the Act, 42 U.S.C. § 300h-2(c)(4)(B).

The complainant has the burden of proof of establishing the presence of contaminantsin
T&K Customs waste discharges. Due process, at a minimum, requires more than
mere speculation by the complainant that specific contaminants are present in the
facility’ sdischarges. The complainant had the opportunity, but failed to take any
samples of the facility’ s discharges. Asaresault, there is no evidence that any
contaminants were present in the facility’ s discharges. The fallure of the complainant to
meet its burden of proof of establishing the presence of contaminantsin T&K Customs
discharges goes to the weight given to the seriousness of the violations.

Based on the findings in 924 above, this tribuna finds that the violations are not serious.
Notwithstanding the seriousness of the violations, the respondents own and operate a
Class V motor vehicle waste disposd well which may discharge contaminants that
could endanger aUSDW. Further the respondents have failed to close thiswell, as
required by the SDWA and EPA’s UIC regulations. The respondents are therefore
assessed a $500.00 penalty, for the gravity (seriousness) of the violation,
pursuant to Section 1423(c)(4)(B) of the Act.

The respondents have saved $600.00 by not properly disposing of wastes from their
ClassV wdll. For the economic benefit gained from ther falure to comply with the
SDWA and the UIC regulations, pursuant to Section 1423(c)(4)(B) of the Act, the
penalty assessed the respondentsin § 25 aboveisincreased by $600.00.
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VII.

27.  Since the respondent has no history of violations, the pendty is not increased, or
decreased for this factor.

28.  Therespondent, Todd J. Casper, has consstently demonstrated alack of good faith in
complying with the gpplicable requirements. He has taken issue with EPA’ s regulations
throughout these proceedings. An examination of the Record reved s that the
respondents have not closed their Class V motor vehicle waste disposal well, and may
gill not bein compliance the SDWA and EPA’s UIC regulations. EPA’ s task of
enforcing its regulaions would be extremdly difficult if every business, subject to the Act
and the UIC regulations, adopted the same attitude as Mr. Casper. For the their [ack
of good-faith ,in complying with the Act and EPA’s UIC regulations, pursuant to
Section 1423(c)(4)(B) of the Act, the penalty assessed the respondentsin § 25
aboveisincreased by $400.00.

29.  Therespondentsfaled to meet their burden to submit sufficient information to determine
their ability, or inability to pay the assessed pendty. The respondents are assumed to
have the ability to pay the assessed pendty. Therefore, no adjustment is made for the
economic impact of the penalty on the respondent.

30. Pursuant to section 1423(c)(4)(B) of the Act, 42 U.S.C. § 300h-2(c)(4)(B), the
respondents are assessed a total civil penalty of One-thousand, five-hundred
dollars ($1,500.00), for their violations of the SDWA and EPA’s UIC regulations.

ORDER
Pursuant to the authority granted to the Presiding Officer it is hereby ORDERED that:

1. Within thirty (30) days of the effective date of this Order respondents shal comply with
the requirements of 40 C.F.R. § 144.12(a) and the requirements of the February 16,
2000 noncompliance letter. Respondents shall submit plansin writing for the closure of
their ClassV digposd system, including a schedule for plugging the drains, or retrofitting
the disposa system and submitting a plan for dternative disposd for their wastes. If the
respondent fails to comply with the above, it may be subject to additiona pendties
induding crimind sanctions for knowingly failing to comply with the law.

2. The respondents, Kathy D. Casper d/b/a T& K Customs and Todd J. Casper, asthe
operator of T-K Customs, are assessed a civil pendty in the amount of One-thousand,
five-hundred dollars ($1500.00) for their violations of the Act and regulations
promulgated pursuant thereto.
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3. Payment of the full amount of the assessed civil pendty shdl be made, within thirty (30)
days of the service date of thefind order, by submitting a certified check or cashier’s
check pay to the Treasurer, United States of America, and mailed to:

Regiond Hearing Clerk
EPA -Region 8

P.O. Box 360859
Pittsburgh, PA 15251

Copies of the check must be sent to both the Regiona Hearing Clerk and to Mr. James
Eppers, Enforcement Attorney, at:

U.S. EPA, Region VIII (ENF-L)
999 18" Street, Suite #300
Denver, Colorado 80202-2466

Pursuant to 31 U.S.C. § 3717, EPA is entitled to assess interest and penalties on debts owed
to the United States and a charge to cover the cost of processing and handing a ddinquent claim.
Interest will therefore begin to accrue on the civil pendty, if itisnot paid asdirected. Interest will be
assessed at the rate of the United States Treasury tax and loan rate in accordance with 40 CF.R. 8
102.13(e).

4, A tranamittdl |etter identifying the subject case and the EPA docket number, plusthe
respondent’ s name and address, shal accompany the check.

5. Pursuant to 40 C.F.R. § 22.27 of the Consolidated Rules, the Initial Decison shall
become a Final Order within forty-five (45) days after its service upon the parties and
without further proceedings unless.

@ a party moves to reopen the hearing within twenty (20) days after service of
the Initid Decision, pursuant to 40 C.F.R. § 22.28(a);

(b) aparty gopedsthisInitid Decison to the Environmenta Appeds Board
(EAB);* or

32 Within thirty (30) days after the Initial Decision is served, any party may apped any adverse
order or ruling of the Presiding Officer by filing an origina and one copy of anatice of goped and an
accompanying appelate brief with the EAB. The procedures for filing an apped are found in 40
C.F.R. §22.30.

21



(© The EAB dects, upon its own motion, to review the Initid Decison.

Where arespondent fails to gppedl an Initid Decison to the Environmental Appeals Board
pursuant to § 22.30 of the Consolidated Rules, and that Initial Decision becomes aFind Order
pursuant to § 22.27(c) of the Consolidated Rules, RESPONDENT WAIVESITSRIGHT TO
JUDICIAL REVIEW.

SO ORDERED This 14" Day of August, 2002. /Y
Alfred C. Smith
Presiding Officer
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