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L JURISDICTION AND GENERAL PROVISIONS

1. This Settlement Agreement and Administrative Order on Consent (“Settlement
Agreement”) is entered into voluntarily by the United States Environmental Protection Agency
(“EPA”) and Farmland Industries Missouri Remediation Trust (hereinafter, “Respondent”). This
Settlement Agreement provides that Respondent shall undertake a Treatability Study (“TS”),
including various procedures and technical analyses as set forth in the TS Work Plan, attached as
Appendix A hereto. EPA plans to use the TS results in the Remedial Design of the Remedial
Action selected in EPA’s 2004 Amendment to the Record of Decision for the Jasper County
Superfund Site (“Site”), Operable Unit No. 01, as modified by the amendment to the Record of
Decision 2013, (“ROD”); and, more specifically, the EPA selected remedial action for the
Respondent’s Property. The property subject to this Settlement Agreement is identified as parcel
18100200000003000 by Jasper County, known as the Farmland Industries, Gypstack Property,
located at 301 State Line Avenue, Joplin, Missouri 64802, and more specifically described in
the attached legal description, Appendix B hereto, (“Property”). In performing its obligations
under this Settlement, the Respondent is subject to a Trust Agreement dated April 30, 2004,
attached as Appendix C hereto. In addition, Respondent shall reimburse the United States for
certain response costs that it incurs, as provided herein.

2. This Settlement Agreement is issued under the authority vested in the President of
the United States by Sections 104, 106, 107, and 122 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (“CERCLA”), as amended, 42 U.S.C.

§§ 9604, 9606, 9607, and 9622. This authority was delegated to the EPA Administrator by
Executive Order 12580 (52 Fed. Reg. 2923, Jan. 29, 1987) and further delegated to EPA
Regional Administrators by EPA Delegation No. 14-14-C. This authority was further

re-delegated by the Regional Administrator of EPA Region 7 to the Superfund Division Director,
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with the concurrence of Regional Counsel, by Regional delegation R7-14-014-C, dated
January 1, 1995.

3. EPA and Respondent recognize that this Settlement Agreement has been
negotiated in good faith and that the actions undertaken by Respondent in accordance with this
Settlement Agreement do not constitute an admission of any liability. Respondent does not
admit, and retains the right to controvert in any subsequent proceedings other than proceedings
to implement or enforce this Settlement Agreement, the validity of the findings of fact,
conclusions of law, and determinations in this Settlement Agreement. Respondent agrees to
comply with, and be bound by, the terms of this Settlement Agreement and further agrees that it
will not contest the basis or validity of this Settlement Agreement or its terms.

4. The objectives of EPA and Respondent in entering into this Settlement
Agreement are to protect public health or welfare or the environment at the Property by the
design of response actions at the Property by Respondent, to reimburse response costs of EPA,
and to resolve the claims of EPA against Respondent as provided in this Settlement Agreement.

5. In accordance with the National Oil and Hazardous Substances Pollution
Contingency Plan, 40 C.F.R. Part 300, et seq., as amended (“NCP”), and Section 121(f)(1)(F) of
CERCLA, 42 U.S.C. § 9621(f)(1)(F), EPA notified the State of Missouri (the “State”) on or
about October 29, 2015, of negotiations with potentially responsible parties regarding the
implementation of this Treatability Study component of the remedial design for the Site, and
EPA has provided the State with an opportunity to participate in such negotiations and be a party
to this Settlement Agreement.

6. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA

notified the U.S. Department of Interior, Fish and Wildlife Service, on October 29, 2015, of
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negotiations with potentially responsible parties regarding the release of hazardous substances
that may have resulted in injury to the natural resources under federal trusteeship and encouraged
the trustee to participate in the negotiation of this Settlement Agreement.

II. PARTIES BOUND

T This Settlement Agreement applies to and is binding upon EPA and upon
Respondent and its successors and assigns. Any change in ownership or corporate status of the
Respondent including, but not limited to, any transfer of assets or real or personal property shall
not alter Respondent’s responsibilities under this Settlement Agreement.

8. The signatories to this Settlement Agreement certify that they are authorized to
execute and legally bind the parties they represent.

9. Respondent shall ensure that its contractors, subcontractors, and representatives
receive a copy of this Settlement Agreement and comply with this Settlement Agreement.
Respondent shall be responsible for any noncompliance with this Settlement Agreement. With
regard to the activities undertaken pursuant to this Settlement Agreement, each contractor and
subcontractor of Respondent shall be deemed to be in a contractual relationship with Respondent
within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).

III. DEFINITIONS

10.  Unless otherwise expressly provided herein, terms used in this Settlement
Agreement that are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or its implementing regulations. Whenever
terms listed below are used in this Settlement Agreement, in the documents attached to this
Settlement Agreement, or incorporated by reference into this Settlement Agreement, the

following definitions shall apply:
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a. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § 9601, ef seq.

b. “Day” shall mean a calendar day. In computing any period of time under
this Settlement Agreement, where the last day would fall on a Saturday, Sunday, or
federal holiday, this period shall run until the close of business of the next working day.

c. “Effective Date” shall be the effective date of this Settlement Agreement
as provided in Section XXVII (Effective Date and Subsequent Modification).

d. “EPA” shall mean the United States Environmental Protection Agency
and any successor departments or agencies of the United States.

e. “MDNR” shall mean the Missouri Department of Natural Resources and
any successor departments or agencies of the State.

f. “Future Response Costs” shall mean a lump sum payment of $4,000, to be
paid to EPA in accordance with paragraph 59, herein. The Parties agree that this lump
sum payment is for all costs, including, but not limited to, direct and indirect costs, that
the United States incurs in reviewing or developing plans, reports and other deliverables
pursuant to this Settlement Agreement, in overseeing implementation of the Work, or
otherwise implementing, overseeing, or enforcing this Settlement Agreement, including
payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred pursuant
to Paragraphs 38 (Emergency Response) and Paragraph 82 (Work Takeover), and the
costs incurred by the United States in enforcing the terms of this Settlement Agreement,
including all costs incurred in connection with Dispute Resolution pursuant to Section
XVI (Dispute Resolution) and all litigation costs.

g “EPA Hazardous Substance Superfund” shall mean the Hazardous
Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

h. “Interest” shall mean interest at the rate specified for interest on
investments of the EPA Hazardous Substance Superfund established by 26 U.S.C.
§ 9507, compounded annually on October 1 of each year, in accordance with CERCLA
§ 107(a), 42 U.S.C. § 9607(a). The applicable rate of interest shall be the rate in effect at
the time the interest accrues. The rate of interest is subject to change on October 1 of
each year.!

i “National Contingency Plan” or “NCP” shall mean the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105

! The Superfund currently is invested in 52-week MK notes. The interest rate for these MK notes changes on
October 1 of each year. Current and historical rates are available online at
http:/fwww.epa.gov/budget/finstatement/superfund/int_rate.htm.
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of CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, et seq., including any
amendments thereto.

j. “Paragraph” shall mean a portion of this Settlement Agreement identified
by an Arabic numeral.

k. “Parties” shall mean EPA and Respondent.

L “Property” shall mean the Respondent’s real property identified as parcel

18100200000003000 by Jasper County, known as the Farmland Industries, Gypstack
Property, located at 301 State Line Avenue, Joplin, Missouri 64802, and more
specifically described in Appendix B hereto. The portion of the Property to be used for
the repository described in paragraphs 13 and 14, Section IV, Findings of Facts, herein, is
identified on the attached map included with Appendix B hereto.

m. “Record of Decision” or “ROD” shall mean the EPA Record of Decision
relating to OU 01 at the Site, and all attachments thereto that the Regional Administrator,
EPA Region 7, or his/her delegate, signed 2004, as amended in 2013. The 2013 ROD
Amendment is attached as Appendix D hereto.

n. “Treatability Study Work Plan” or “TS Work Plan” shall mean the plan
attached hereto as Appendix A.

0. “Section” shall mean a portion of this Settlement Agreement identified
by a Roman numeral and includes one or more paragraphs.

p. “Site” shall mean the Jasper County Superfund Site, encompassing
approximately 250 square miles, located at Jasper County, Missouri, as described in
the ROD.

q- “State” shall mean the State of Missouri.

L. “Waste Material” shall mean: 1) any “hazardous substance” under
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); 2) any pollutant or contaminant
under Section 101(33) of CERCLA, 42 U.S.C. § 9601(33); 3) any “solid waste” under
Section 1004(27) of the Solid Waste Disposal Act (also known as the Resource
Conservation and Recovery Act or “RCRA™), 42 U.S.C. § 6903(27); and 4) any
“hazardous substance’ under § 260.500 of the Revised Statutes of Missouri ("RSMo").

S. “Work” shall mean all activities and obligations Respondent is required to
perform under this Settlement Agreement including the TS Work Plan, except those
required by Section XIII (Record Retention).
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IV.  FINDINGS OF FACT

11.  The Respondent owns certain real property, the Property, also known as the
Farmland Industries, Gypstack Property, specifically described in Exhibit A, which contains the
legal description of Respondent’s Property. The Property contains about 165 acres all located
within the Site. Approximately 65 acres of the Property is covered with mining wastes and
waste gypsum that are subject to the Work under this Settlement Agreement.

12.  EPA has taken actions at the Jasper County Superfund Site in response to a
release or a substantial threat of a release of hazardous substances within the Site. On August
30, 1990 (55 Fed. Reg. 35502), pursuant to section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B.
Pursuant to the ROD, the EPA selected a remedial action for this Site and Respondent’s
Property.

13. OnMay 11, 2011, an EF 5 Tornado struck the city of Joplin causing widespread
destruction of over 7,000 residences and substantial loss of life. EPA determined in the 2013
ROD Amendment that the remedial action selected in 2004 should be changed to include
excavation of contaminated materials (lead mining wastes) discovered in the footprint of these
destroyed homes in the Expedited Debris Removal (EDR) area in Joplin. According to the ROD
Amendment, EPA authorized and funded the City of Joplin under a Cooperative Agreement to
excavate and dispose of this contaminated material from the EDR area, see 2013 ROD
Amendment, attached as Appendix D hereto. EPA determined in the ROD Amendment that
Respondent’s Property and its associated Gypstack waste pile is an appropriate repository for

disposal of these contaminated materials.
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14.  The Respondent’s Préperty requires remediation. The EPA selected remedial
action is to contain the mining wastes and Gypstack repository at the Respondent’s Property,
install an engineered cap and control run-off and leachate. In addition to containment and final
capping, under the 2013 ROD Amendment, Section 5.2, EPA Region 7 determined that that
Gypstack waste pile is the appropriate location for the contaminated materials from the EDR area
in Joplin described in the preceding paragraph, and the new aboveground, long-term waste
repository for disposal of contaminated soils from undeveloped areas in the Site, see Appendix D
hereto.

15.  The Site is in the Missouri portion of the Tri-State Mining District, which also
includes portions of Kansas and Oklahoma. Historically, lead and zinc mining, milling and
smelting operations generated about 150 million tons of mining and milling wastes within the
Site, of which about 11 million tons remain on-site and some of these mining and milling wastes
are on about 65 acres of the Respondent’s Property.

16.  The Remedial Investigation (RI) conducted at the Site identified that the mining
wastes contain concentrations of heavy metals, primarily cadmium, lead, and zinc, (i.e., the
contaminants of concern or COCs) that cause unacceptable risk to human health and the
environment. In addition, the RI identified COCs in the surface waters due to migration of
mining wastes into surface water bodies. The levels of COCs in surface waters at this Site cause
unacceptable risk to aquatic life.

17.  Mining and milling wastes and soil samples collected from the property adjacent
to the Respondent’s Property contain levels of cadmium, lead, and zinc at levels exceeding the
action levels EPA selected for the remedy, i.e., concentrations at 40 parts per million (ppm)

cadmium, 400 ppm lead, and 6,400 ppm zinc. The data from mining and milling wastes and soil



In the Matter of Jasper County Superfund Site
Farmland Industries Missouri Remediation Trust, Respondent
Docket No. CERCLA-07-2016-0004

samples collected at adjacent properties show the maximum levels of the COCs at 290 ppm
cadmium, 8,000 ppm lead, and 24,200 ppm zinc. In addition, mining and milling wastes and
contaminated run-off from such wastes on the Respondent’s Property are eroding and migrating
to Short Creek, which contributes to contamination in the sediments. Sediment samples
collected from Short Creek downstream of Respondent’s Property contain levels of the COCs
above the action levels established by EPA in the ROD, which are 17 ppm cadmium, 220 ppm
lead, and 2,950 ppm zinc. The highest contaminant levels of the COCs observed in sediment
samples from Short Creek downgradient of Respondent’s Property are 211 ppm cadmium, 5,870
ppm lead, and 24,800 ppm zinc.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

Based on the Findings of Fact set forth above, as well as the Administrative Record
supporting this Settlement Agreement, EPA has determined that:

18.  The Jasper County Superfund Site is a “facility” as defined in Section 101(9) of
CERCLA, 42 U.S.C. § 9601(9).

19.  The contamination found at the Site, as identified in the Findings of Fact above,
includes cadmium, lead, and zinc, which are all “hazardous substance(s)” as defined in Section
101(14) of CERCLA, 42 U.S.C. § 9601(14).

20.  Respondent is a “person” as defined in Section 101(21) of CERCLA, 42 U.S.C.
§ 9601(21).

21.  Respondent is a responsible party as defined in Section 107(a) of CERCLA, 42
U.S.C. § 9607(a), and is subject to this Settlement Agreement under Section 106(a) of CERCLA,
42 U.S.C. § 9606(a). Specifically, Respondent is the “owner” and “operator” of the Property,

which is included in the Site and is a “facility,” as defined by Section 101(20) of CERCLA, 42
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U.S.C. § 9601(20), and within the meaning of Section 107(a)(1) of CERCLA, 42 U.S.C.
§ 9607(a)(1).

22.  The conditions described in Paragraphs 15, 16 and 17 of the Findings of Fact
above constitute an actual or threatened “release” of a hazardous substance from the facility as
defined by Section 101(22) of CERCLA, 42 U.S.C.§ 9601(22).

VI. SETTLEMENT AGREEMENT AND ORDER

23.  Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations,
and the Administrative Record for this Site, it is hereby Ordered and Agreed that Respondent
shall comply with all provisions of this Settlement Agreement, including, but not limited to, all
attachments to this Settlement Agreement and all documents incorporated by reference into this
Settlement Agreement.

VII. DESIGNATED PROJECT MANAGER AND COORDINATORS

24. Respondent shall retain one or more contractor(s) to perform the Work and shall
notify EPA of the name(s) and qualifications of such contractor(s) within 30 days of the
Effective Date. Respondent shall also notify EPA of the name(s) and qualification(s) of any
other contractor(s) or subcontractor(s) retained to perform the Work at least 15 days prior to
commencement of such Work. EPA retains the right to disapprove of any or all of the
contractors and/or subcontractors retained by Respondent. If EPA disapproves of a selected
contractor, Respondent shall retain a different contractor and shall notify EPA of that
contractor’s name and qualifications within 15 days of EPA’s disapproval. With respect to any
contractor proposed to be Supervising Contractor, Respondent shall demonstrate that the
proposed contractor has a quality system that complies with ANSI/ASQC E4-1994,

“Specifications and Guidelines for Quality Systems for Environmental Data Collection and
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Environmental Technology Programs,” (American National Standard, January 5, 1995), by
submitting a copy of the proposed contractor’s Quality Management Plan (QMP). The QMP
should be prepared in accordance with “EPA Requirements for Quality Management Plans
(QA/R-2)” (EPA/240/B-01/002, March 2001) or equivalent documentation as determined by
EPA. Any decision not to require submission of the contractor’s QMP should be documented in
a memorandum from the EPA’s Project Coordinator and Regional Quality Assurance personnel
to the Site file.

25.  Respondent has designated, and EPA has not disapproved, the following
individual as Project Coordinator, who shall be responsible for administration of all actions by
Respondent required by this Settlement Agreement:

Kamyar Manesh, Trustee

FI Missouri Remediation Trust

c/o SELS Administrative Services LLC

11206 Thompson Avenue

Lenexa, Kansas 66219
Receipt by Respondent’s Project Coordinator of any notice or communication from EPA relating

to this Settlement Agreement shall constitute receipt by Respondent. To the greatest extent

possible, the Project Coordinator shall be present on-site or readily available during site work.

26.  EPA has designated Mark Doolan of the Region 7, Superfund Division as its
Project Coordinator for this Site. Except as otherwise provided in this Settlement Agreement,
Respondent shall direct all submissions required by this Settlement Agreement to EPA’s Project
Coordinator, at 110 W. Church, Webb City, Missouri 64870 by express mail, unless other

delivery method is specified by EPA’s Project Coordinator.

10
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27.  EPA’s Project Coordinator shall have the authority lawfully vested in a Remedial
Project Manager (“RPM”) and On-Scene Coordinator (“OSC”) by the NCP. In addition, EPA’s
Project Coordinator shall have the authority, consistent with the NCP, to halt, conduct, or direct
any Work required by this Settlement Agreement or to take or direct any other necessary
response action when the Project Coordinator determines that conditions at the Site may present
an immediate endangerment to public health, welfare, or the environment. Absence of the EPA
Project Coordinator from the area under study pursuant to this Settlement Agreement shall not be
cause for the stoppage or delay of Work unless specifically directed by the EPA Project
Coordinator.

28.  EPA and Respondent shall have the right, subject to Paragraphs 24 and 25, to
change their respective designated Project Coordinators. Respondent shall notify EPA 30 days
before such a change is made. The initial notification may be made orally, but shall be promptly
followed by a written notice.

VIII. WORK TO BE PERFORMED

29.  Respondent shall perform all actions necessary to implement the Work in

accordance with the TS Work Plan, see Appendix A hereto, and this Settlement Agreement.

30. TS Work Plan and Implementation.

a. Respondent shall implement the TS Work Plan in accordance with the
schedule included in the TS Work Plan, see Appendix A hereto.

b. Submission of Deliverables

1. Respondents shall direct all submissions required by this
Settlement Agreement and TS Work Plan to the EPA Project Coordinator in
accordance with the schedule set forth in the TS Work Plan, see Appendix A
hereto.

il. Respondent shall submit all deliverables in electronic form, and
provide one hard copy of all submissions.

11
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31.  Health and Safety Plan. Within 15 days after the Effective Date, Respondent

shall prepare and submit to EPA for review and comment a plan that ensures the protection of
the public health and safety during performance of on-Site work under this Settlement
Agreement. This plan shall be prepared in accordance with EPA’s Standard Operating Safety
Guide (PUB 9285.1-03, PB 92-963414, June 1992). In addition, the plan shall comply with all
currently applicable Occupational Safety and Health Administration (“OSHA”) regulations
found at 29 C.F.R. Part 1910. If EPA determines that it is appropriate, the plan shall also
include contingency planning. Respondent shall incorporate all changes to the plan
recommended by EPA and shall implement the plan during the pendency of the removal action.

32.  Respondent shall conduct all work in accordance with the TS Work Plan, the
ROD, CERCLA, the NCP, and all applicable EPA guidance. EPA’s Project Coordinator shall
use his or her best efforts to inform Respondent if new or revised guidances may apply to the
Work.

33.  Respondent shall perform the tasks and submit the deliverables that the TS Work
Plan sets forth. EPA will approve, approve with conditions, modify, or disapprove each
deliverable that Respondent submits under this Settlement Agreement and the TS Work Plan,
pursuant to Section IX (EPA Approval of Plans). Each deliverable must include all listed items
as well as items that the TS Work Plan indicates that Respondent shall prepare and submit to
EPA for review and approval.

34.  Upon EPA’s approval, this Settiement Agreement incorporates any reports, plans,
specifications, schedules, and attachments that this Settlement Agreement or the TS Work Plan
requires. With the exception of extensions that EPA allows in writing or certain provisions

within Section XVII of this Settlement Agreement (Force Majeure), any non-compliance with

12
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such EPA-approved reports, plans, specifications, schedules, and attachments shall be considered
a violation of this Settlement Agreement and will subject Respondent to stipulated penalties in
accordance with Section XVIII of this Settlement Agreement (Stipulated Penalties).

35.  If any unanticipated or changed circumstances exist at the Site that may
significantly affect the Work or schedule, Respondent shall notify the EPA Project Coordinator
by telephone within 24 hours of discovery of such circumstances. Such notification is in
addition to any notification required by XVII (Force Majeure).

36. If EPA determines that additional tasks, including, but not limited to, additional
investigatory work or engineering evaluation, are necessary to complete the Work, EPA shall
notify Respondent in writing. Respondent shall submit a workplan to EPA for the completion of
such additional tasks within 30 days after receipt of such notice, or such longer time as EPA
agrees. The workplan shall be completed in accordance with the same standards, specifications,
and requirements of other deliverables pursuant to this Settlement Agreement. EPA will review
and comment on, as well as approve, approve with conditions, modify, or disapprove the
workplan pursuant to Section IX (EPA Approval of Plans). Upon approval or approval with
modifications of the workplan, Respondent shall implement the additional work in accordance
with the schedule of the approved workplan. Failure to comply with this Subsection, including,
but not limited to, failure to submit a satisfactory workplan, shall subject Respondent to
stipulated penalties as set forth in Section XVIII (Stipulated Penalties).

37. Quality Assurance and Sampling.

a. Respondent shall use quality assurance/quality control and other technical
activities and chain of custody procedures for all treatability samples in accordance with
“EPA Requirements for Quality Assurance Project Plans (QA/R5)” (EPA/240/B-01/003,
March 2001, reissued May 2006), Guidance for “Guidance for Quality Assurance Project
Plans (QA/G-5)” (EPA/240/R-02/009, December 2002), and subsequent amendments to
such guidelines upon notification by EPA to Respondent of such amendment. Amended

13
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guidelines shall apply only to procedures conducted after such notification and sampling.
Respondent shall only use laboratories that have a documented Quality System that
complies with ANSI/ASQC E-4 1994, “Specifications and Guidelines for Quality
Systems for Environmental Data Collection and Environmental Technology Programs™
(American National Standard, January 5, 1995), and “EPA Requirements for Quality
Management Plans (QA/R-2)” (EPA/240/B-01/002, March 2001), or equivalent
documentation as determined by EPA.

b. Upon request, Respondent shall allow split or duplicate samples to be
taken by EPA. Respondent shall notify EPA not less than 28 days in advance of any
sample collection activity, unless shorter notice is agreed to by EPA. In addition, EPA
shall have the right to take any additional samples that EPA deems necessary. Upon
request, EPA shall allow Respondent to take split or duplicate samples of any samples
EPA takes as part of EPA’s oversight of Respondent’s implementation of the Work.

& Respondent shall submit to EPA, in the next monthly progress report,
copies of the results of all sampling and/or tests or other data obtained or generated by or
on behalf of Respondent with respect to the Site or the implementation of this Settlement
Agreement unless EPA agrees otherwise.

d. Notwithstanding any provision of this Settlement Agreement, the United
States retains all of its information gathering and inspection authorities and rights,
including enforcement actions related thereto, under CERCLA, RCRA and any other
applicable statutes or regulations.

38. Emergency Response and Notification of Releases.

a. In the event of any action or occurrence during performance of the Work
that causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Respondent shall immediately take all appropriate action to prevent, abate,
or minimize such release or threat of release and shall immediately notify the EPA
Project Coordinator, or, in the event of his/her unavailability, the EPA emergency spill
line at 913-281-0991. Respondent shall take such actions in consultation with EPA’s
Project Coordinator, or other available authorized EPA officer, and in accordance with all
applicable provisions of this Settlement Agreement, including, but not limited to, the
Health and Safety Plans, the Contingency Plans, and any other applicable plans or
documents developed pursuant to the TS Work Plan. In the event that Respondent fails
to take appropriate response action as required by this Paragraph, and EPA takes such
action instead, Respondent shall reimburse EPA all costs of the response action not
inconsistent with the NCP, pursuant to Section XV (Payment of Response Costs).

b. In addition, in the event of any release of a hazardous substance from the
Site, Respondent shall immediately notify the National Response Center at
(800) 424-8802. Respondent shall submit a written report to EPA within 7 days after
each release, setting forth the events that occurred and the measures taken, or to be taken,
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to mitigate any release or endangerment caused or threatened by the release and to
prevent the reoccurrence of such a release. This reporting requirement is in addition to,
and not in lieu of, reporting under Section 103(c) of CERCLA, 42 U.S.C. § 9603(c), and
Section 304 of the Emergency Planning and Community Right-To-Know Act of 1986, 42
U.S.C. § 11004, et seq.

IX. EPA APPROVAL OF PLANS, REPORTS AND OTHER DELIVERABLES

39.  Initial Submissions. After review of any plan, report, or other item that is

required to be submitted for approval pursuant to this Settlement Agreement, EPA will: (a)
approve, in whole or in part, the submission; (b) approve the submission upon specified
conditions; (c) disapprove, in whole or in part, the submission; or (d) any combination of the
foregoing.

40.  Modify Initial Submission. EPA also may modify the initial submission to cure

deficiencies in the submission if (1) EPA determines that disapproving the submission and
awaiting a resubmission would cause substantial disruption to the Work, or (2) previous
submission(s) have been disapproved due to material defects and the deficiencies in the initial
submission under consideration indicate a bad faith lack of effort to submit an acceptable plan,
report, or deliverable.

41.  Resubmissions. Upon receipt of a notice of disapproval under Paragraph 39 (c) or

(d), or if required by a notice of approval upon specified conditions under Paragraph 39 (b),
Respondent shall, within 15 days or such longer time as specified by EPA in such notice, correct
the deficiencies and resubmit the plan, report, or other deliverable for approval. After review of
the resubmitted plan, report, or other deliverable, EPA may: (a) approve, in whole or in part, the
resubmission; (b) approve the resubmission upon specified conditions; (c) modify the
resubmission; (d) disapprove, in whole or in part, the resubmission, requiring Respondent to

correct the deficiencies; or (€) any combination of the foregoing.
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42.  Material Defects. If an initially submitted or resubmitted plan, report, or other

deliverable contains a material defect, and the plan, report, or other deliverable is disapproved or
modified by EPA under Paragraph 39, 40 or 41 due to such material defect, then the material
defect shall constitute a lack of compliance for purposes of Paragraph 71, Stipulated Penalties.
The provisions of Section XVI (Dispute Resolution) and Section XVIII (Stipulated Penalties)
shall govern the accrual and payment of any stipulated penalties regarding Respondent'
submissions under this Section.

43.  Implementation. Upon approval, approval upon conditions, or modification by

EPA under Paragraph 39 (Initial Submissions), Paragraph 40 (Modified Initial Submission) or
Paragraph 41 (Resubmissions), of any plan, report, or other deliverable, or any portion thereof:

a. such plan, report, or other deliverable, or portion thereof, shall be
incorporated into and enforceable under this Settlement Agreement; and

b. Respondent shall take any action required by such plan, report, or other
deliverable, or portion thereof, subject only to its right to invoke the Dispute Resolution
procedures set forth in Section XVI (Dispute Resolution) with respect to the
modifications or conditions made by EPA. The implementation of any non-deficient
portion of a plan, report, or other deliverable submitted or resubmitted under Paragraph
39, 40 or 41 shall not relieve Respondent of any liability for stipulated penalties under
Section XVIII (Stipulated Penalties).

X. PROGRESS REPORTS
44.  Reporting. In addition to any other requirement of this Settlement Agreement,
Respondent shall submit to EPA one copy of written monthly progress reports that: (a) describe
the actions that have been taken toward achieving compliance with this Settlement Agreement
during the previous month; (b) include a summary of all results of sampling and tests and all
other data received or generated by Respondent or its contractors or agents in the previous

month; (c) identify all plans, reports, and other deliverables required by this Settlement

Agreement completed and submitted during the previous month; (d) describe all actions,
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including, but not limited to, data collection and implementation of work plans, that are
scheduled for the next six weeks and provide other information relating to the progress of
construction, including, but not limited to, critical path diagrams, Gantt charts and Pert charts;
(e) include information regarding percentage of completion, unresolved delays encountered or
anticipated that may affect the future schedule for implementation of the Work, and a description
of efforts made to mitigate those delays or anticipated delays; and (f) include any modifications
to the work plans or other schedules that Respondent has proposed to EPA or that have been
approved by EPA. Respondent shall submit these progress reports to EPA by the tenth day of
every month following the Effective Date until EPA notifies Respondent pursuant to Paragraph
109 (Notice of Completion of Work). If requested by EPA, Respondent shall also provide
briefings for EPA to discuss the progress of the Work.

45.  Respondent shall submit one (1) copy of all plans, reports, or other deliverables
required by this Settlement Agreement, or any approved work plan. Upon request by EPA,
Respondent shall submit such documents in electronic form. All data evidencing Property
conditions shall be submitted to EPA in electronic form.

46.  Final Report. Within 90 days after completion of all Work required by this
Settlement Agreement, Respondent shall submit for EPA review and approval a final report
summarizing the actions taken to comply with this Settlement Agreement. The final report shall
conform, at a minimum, with the requirements set forth in Section 300.165 of the NCP entitled
“OSC Reports.” The final report shall include the following certification by a responsible
corporate official of the Respondent:

I certify under penalty of law that this document and all attachments were prepared

under my direction or supervision in accordance with a system designed to assure

that qualified personnel properly gather and evaluate the information submitted.
Based on my inquiry of the person or persons who manage the system, or those

17



In the Matter of Jasper County Superfund Site
Farmland Industries Missouri Remediation Trust, Respondent
Docket No. CERCLA-07-2016-0004

persons directly responsible for gathering the information, the information

submitted is, to the best of my knowledge and belief, true, accurate, and complete.

I am aware that there are significant penalties for submitting false information,

including the possibility of fine and imprisonment for knowing violations.

XI. SITE ACCESS

47.  Respondent owns or controls the Property at this Site where access is needed to
implement this Settlement Agreement. Respondent shall, commencing on the Effective Date,
provide EPA, the State, the City of Joplin and their representatives, including contractors, with
access at all reasonable times to the Property to conduct any activity related to this Settlement
Agreement and for any remedial actions in accordance with the ROD, as amended, from the
effective date of this Settlement Agreement and for two years after the Notice of Completion of
the Work, Paragraph 109 herein. Respondent shall, at least 30 days prior to the conveyance of
any interest in real property at the Site, give written notice to the transferee that the property is
subject to this Settlement Agreement and written notice to EPA and the State of the proposed
conveyance, including the name and address of the transferee. Respondent also agrees to require
that its successors comply with the immediately preceding sentence, this Section, and Section
XII (Access to Information).

48.  Notwithstanding any provision of this Settlement Agreement, EPA and the State
retain all of their access authorities and rights including enforcement authorities related thereto,
under CERCLA, RCRA, and any other applicable statutes or regulations.

XII. ACCESS TO INFORMATION

49.  Respondent shall provide to EPA and the State, upon request, copies of all

records, reports, documents and other information including in such electronic format (herein

“Records”) within its possession or control or that of its contractors or agents relating to

activities at the Site or to the implementation of this Settlement Agreement, including, but not
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limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,
reports, sample traffic routing, correspondence, or other documents or information related to the
Work. Respondent shall also make available to EPA and the State, for purposes of investigation,
information gathering, or testimony, its employees, agents, or representatives with knowledge of
relevant facts concerning the performance of the Work.

50.  Respondent may assert business confidentiality claims covering part or all of the
documents or information submitted to EPA and the State under this Settlement Agreement to
the extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Records submitted to EPA determined to be confidential
by EPA will be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality accompanies Records submitted to EPA and the State, or if EPA has notified
Respondent that the Records are not confidential under the standards of Section 104(e)(7) of
CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to such Records
without further notice to Respondent. Respondent shall segregate and clearly identify all
Records submitted under this Settlement Agreement for which Respondent asserts business
confidentiality claims.

51.  Respondent may assert that certain Records are privileged under the attorney-
client privilege or any other privilege recognized by federal law. If the Respondent asserts such
a privilege in lieu of providing Records, it shall provide EPA and the State with the following:
(a) the title of the Record; (b) the date of the Record; (¢) the name and title of the author of the
Record; (d) the name and title of each addressee and recipient; (€) a description of the contents of
the Record; and (f) the privilege asserted by Respondent. If a claim of privilege applies only to a

portion of a Record, the Record shall be provided to EPA in redacted form to mask the privileged
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portion only. Respondent shall retain all Records that they claim to be privileged until EPA has
had a reasonable opportunity to challenge the privilege claim and any such challenge has been
resolved in Respondent’ favor. However, no Record created or generated pursuant to the
requirements of this Settlement Agreement shall be withheld on the grounds that they are
privileged or confidential.

52.  No claim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at, or around, the
Site.

XIII. RECORD RETENTION

53.  During the pendency of this Settlement Agreement and for a minimum of 10
years after Respondent’s receipt of EPA’s notification pursuant to Section XXVIII (Notice of
Completion of Work), Respondent shall preserve and retain all non-identical copies of Records
now in its possession or control or which come into its possession or control that relate in any
manner to the performance of the Work or the liability of any person under CERCLA with
respect to the Site. Respondent must retain, and also instruct its contractors and agents to
preserve, all non-identical copies of the last draft or final version of any Records (including
Records in electronic form) now in its possession or control or that come into its possession or
control that relate in any manner to the performance of the Work, provided, however, that each
Respondent (and its contractor and agents) must retain, in addition, copies of all data generated
during performance of the Work and not contained in the aforementioned Records to be retai<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>