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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 5 

In the Matter of: ) Docket No. CWA-05-2026-0011 
 ) 
City of Brooklyn Park, Minnesota )   Proceeding to Assess a Class II Civil  
8300 Noble Avenue N. )   Penalty under Section 309(g) of the 
Brooklyn Park, Minnesota 55443 )   Clean Water Act, 33. U.S.C. § 1319(g) 
 ) 
Respondent. ) 
___________________________________________ ) 

Consent Agreement and Final Order 

Preliminary Statement 

1. This is an administrative action commenced and concluded under Section 

309(g) of the Clean Water Act (CWA or the Act), 33 U.S.C. § 1319(g), and Sections 22.13(b) 

and 22.18(b)(2)-(3) of the Consolidated Rules of Practice Governing the Administrative 

Assessment of Civil Penalties and the Revocation/Termination or Suspension of Permits 

(the Consolidated Rules) as codified at 40 C.F.R. §§ 22.13(b) and 22.18(b)(2)-(3). 

2. The Complainant is, by lawful delegation, the Director of the Enforcement 

and Compliance Assurance Division, Region 5, U.S. Environmental Protection Agency 

(EPA). 

3. Respondent is the City of Brooklyn Park, Minnesota (Brooklyn Park), a 

municipality.  

4. Where the parties agree to settle one or more causes of action before the 

filing of a complaint, an administrative action may be commenced and concluded 
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simultaneously by the issuance of a consent agreement and final order (CAFO). See 40 

C.F.R. § 22.13(b). 

5. The parties agree that settling this action without the filing of a complaint or 

the adjudication of any issue of fact or law is in their interest and in the public interest. 

6. Respondent consents to the terms of this CAFO, including the assessment of 

the civil penalty specified below. 

7. Pursuant to 40 C.F.R. § 22.18(b)(3), this Consent Agreement does not dispose 

of this proceeding without execution of the Final Order. The Final Order will not be issued 

until after completion of the requirements of Section 309(g)(4) of the CWA, 33 U.S.C. § 

1319(g)(4), and 40 C.F.R. § 22.45(b), which require, among other things, public notice and a 

reasonable opportunity to comment on any proposed penalty order. Further, under Section 

309(g) of the CWA, 33 U.S.C. § 1319(g), and 40 C.F.R. § 22.45, this Consent Agreement may 

be withdrawn before execution of the Final Order. Please refer to Section 309(g) of the 

CWA, 33 U.S.C. 1319(g), and 40 C.F.R. § 22.45 for detailed information on the procedures 

regarding a CAFO as a penalty order under the CWA and settlement under the 

Consolidated Rules. 

8. In accordance with Section 309(g)(5) of the CWA, 33 U.S.C. § 1319(g)(5), and 

40 C.F.R. § 22.45, this CAFO shall become eƯective 30 days after the date of issuance 

unless, if applicable, a commenter files a petition for judicial review pursuant to 33 U.S.C. § 

1319(g)(8) or a request for hearing pursuant to 33 U.S.C. § 1319(g)(4)(C), or, if applicable, 30 

days after the request or petition is denied. The date of issuance is the date the final order 

is signed by the Regional Judicial OƯicer or Regional Administrator. 
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Jurisdiction and Waiver of Right to Hearing 

9. Respondent admits the jurisdictional allegations in this CAFO and neither 

admits nor denies the factual allegations in this CAFO. 

10. Respondent waives its right to request a hearing as provided at 40 C.F.R. 

§ 22.15(c), any right to contest the allegations in this CAFO, and its right to appeal this 

CAFO.  Respondent waives any rights or defenses that Respondent has or may have for this 

matter to be resolved in federal court, including but not limited to any right to a jury trial, 

and waives any right to challenge the lawfulness of the final order accompanying the 

consent agreement.  

Statutory and Regulatory Background 

11. Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits the discharge of 

pollutants into navigable waters except in compliance with, inter alia, a National Pollutant 

Discharge Elimination System (NPDES) permit issued pursuant to Section 402 of the CWA, 

33 U.S.C. § 1342. 

12. Section 402 of the CWA, 33 U.S.C. § 1342, establishes the NPDES program 

under which EPA and, upon receiving authorization from EPA, a state may permit 

discharges into navigable waters, subject to specific conditions. A violation of an NPDES 

permit is a violation of Section 301(a) of the CWA, 33 U.S.C. § 1311(a). 

13. Pursuant to Section 402 of the CWA, 33 U.S.C. § 1342, the State of Minnesota 

requested approval from EPA to administer its own permit program for discharges into 

navigable waters within Minnesota, and such approval was granted by EPA on June 30, 

1974. 39 Fed. Reg. 26,061 (July 16, 1974). Therefore, pursuant to the State’s permit 
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program, the Minnesota Pollution Control Agency (MPCA) has issued MPCA NPDES 

permits. 

14. Section 309(g) of the CWA, 33 U.S.C. § 1319(g), authorizes the Administrator 

to assess a Class II civil penalty under Section 309(g)(2)(B) of the CWA, 33 U.S.C.                      

§ 1319(g)(2)(B), after consultation with the State in which the violation occurs, when the 

Administrator finds, on the basis of any information available, that a person has violated 

Section 301 of the CWA, 33 U.S.C. § 1311, which prohibits unpermitted discharges of any 

pollutant to navigable waters and discharges of any pollutant to navigable waters not in 

compliance with a permit issued under Section 402 of the CWA, 33 U.S.C. § 1342, or when 

the Administrator finds that a person has violated a condition or limitation of a permit 

issued under 33 U.S.C. § 1342. 

Factual Allegations 

15. At all times relevant to this Order, Respondent was a municipality, and 

therefore a “person” as that term is defined by Section 502(5) of the CWA, 33 U.S.C. § 

1362(5). 

16. At all times relevant to this Order, Respondent owned and operated the 

Brooklyn Park Municipal Separate Storm Sewer System (MS4), located in Brooklyn Park, 

Minnesota (the Facility). 

17. On April 15, 2021, Respondent filed with Minnesota an application for a CWA 

NPDES General Permit MNR040000, specifically an MS4 Permit, to discharge its pollutants 

from point sources into the Mississippi River, a navigable water. 
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18. Sections 117 through 140 of Respondent’s application included its proposed 

Storm Water Pollution Prevention Plan (SWPPP), which listed the best management 

practices Respondent would complete to ensure pollution prevention and good 

housekeeping for its municipal operations. 

19. On September 14, 2021, the MPCA issued to Respondent NPDES General 

Permit No. MNR040000, an MS4 Permit (the Permit), under Section 402 of the CWA, 33 

U.S.C. § 1342.  

20. Section 12.2 of the Permit included the following requirements: 

a. All applicants must submit a Stormwater Pollution Prevention Plan (SWPPP) 

Document (i.e., Part 2 of the permit application) when seeking coverage 

under the General Permit. The SWPPP Document will become an 

enforceable part of the General Permit upon approval by the Agency. 

Modifications to the SWPPP Document that are required or allowed by the 

General Permit (see Section 24) will also become enforceable provisions. 

21. Section 13.2 of the Permit included the following requirements: 

a. The permittee must develop, implement, and enforce a SWPPP designed to 

reduce the discharge of pollutants from the small MS4 to the Maximum 

Extent Practicable (MEP) and to protect water quality. 

22. Section 19.9.h of the Permit also stated that Respondent must complete 

storm waters inspections of all local construction sites and evaluate the self-inspection 

records of the owner or operator of the construction site activity. 
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23. On or about April 5, 2024, Respondent inspected the Mississippi Gateway 

Park Construction Site, 10360 West River Road, Brooklyn Park, Minnesota, which was 

authorized to discharge stormwater to the Facility under MPCA Construction Stormwater 

General Permit No. MNR100001 (Construction Stormwater General Permit). Specifically, 

Section 11.2 of this Construction Stormwater General Permit included the following 

requirement: 

a. “Permittees must ensure a trained person, as identified in item 21.2.b, will 

inspect the entire construction site at least once every seven (7) days during 

active construction and within 24 hours after a rainfall event greater than 1/2 

inch in 24 hours. [Minn. R. 7090].” 

24. At all times relevant to this Order, the Mississippi River was used in interstate 

and foreign commerce, were interstate waters, and their degradation or destruction would 

have aƯected or could have aƯected interstate or foreign commerce. 

25. Therefore, the Mississippi River was “Waters of the United States,” as defined 

at 40 C.F.R. § 122.2. 

26. Therefore, the Mississippi River was “navigable waters” under Section 502(7) 

of the CWA, 33 U.S.C. § 1362(7).   

27. On April 4 and 5, 2024, the EPA conducted a CWA Compliance Inspection at 

the Respondent’s Facility in Brooklyn Park, Minnesota, and at the Mississippi Gateway Park 

Construction Site (the Inspection). 

Count 1: Failure to Comply with NPDES Permit and the CWA 
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28. The statements in paragraphs 1 through 27 are hereby incorporated by 

reference as if set forth in full. 

29. During the Inspection at the Facility, EPA found Respondent committed the 

following acts at the Facility: 

a. Respondent allowed a large mower and a large snowplow to leak fluids onto 

the underlying ground, without containment to prevent them from mixing 

with storm water; 

b. Respondent accumulated and stored a large pile of excavated dirt and a pile 

of street sweepings, without containment to prevent them from mixing with 

storm water; 

c. Respondent allowed unmanaged and uncontained sediment and trash to 

accumulate at several locations, and those locations drained to either a 

storm water pond or a storm water drain; 

d. Respondent rinsed its garbage trucks with water from a nearby hydrant, then 

disposed of the rinse water into an area that drained to the stormwater pond; 

e. Respondent operated a used oil drop site without adequate containment, 

which allowed used oil to spill to, and stain, the underlying and surrounding 

ground, that drained to a storm drain at the end of the block; 

f. Respondent used and stored rusted barrels of antifreeze near the used oil 

drop site, without secondary containment; 

g. Respondent dropped fuel around the fuel station, which was near a storm 

drain; 
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h. Respondent allowed a garbage truck in the backlot to leak hydraulic fluid 

onto the ground, which led to pooled hydraulic fluid and hydraulic fluid stains 

underneath the garbage truck; 

i. Respondent stored approximately 75 gallons of used oil in a tote, on top of 

another tote of used oil, in the Backlot, without secondary containment; and, 

j. Respondent alleged that it used a required “Spill Kit” at the Facility front gate 

fuel station, but in fact used it as a trash can, and had no functional “Spill Kit” 

at the Facility. 

30. Therefore, Respondent failed to comply with the best management practices 

to be taken to ensure pollution prevention and good housekeeping for municipal operations 

at its Facility, as articulated by Sections 117 through 140 of its SWPPP, and in violation of 

Section 13.2 of its Permit, and Sections 402 and 301 of the CWA, 33 U.S.C. §§ 1342 and 

1311. 

31. During the inspection of the Mississippi Gateway Park Construction Site, EPA 

found that from October 2023 through April 5, 2024, the Mississippi Gateway Park 

Construction Site failed to ensure that a trained person inspected the entire construction 

site at least weekly during active construction and within 24 hours after a ½ inch rainfall 

event. 

32. Respondent failed to find this failure and failed to note this failure in its 

inspection report.  
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33. Therefore, Respondent failed to evaluate the self-inspection records of 

Mississippi Gateway Park Construction Site, in violation of Section 19.9h of the Permit and 

Sections 402 and 301 of the CWA, 33 U.S.C. §§ 1342 and 1311. 

34. Therefore, Respondent violated its Permit and Sections 402 and 301 of the 

CWA, 33 U.S.C. §§ 1342 and 1311. 

Civil Penalty 

35. Under Section 309(g)(2)(B) of the CWA, 33 U.S.C. § 1319(g)(2)(B), and 40 

C.F.R. Part 19, the Administrator may assess a Class II civil penalty up to $27,378 per day of 

violation up to a total of $342,218, for violations of the CWA that occurred after November 

2, 2015 and for which penalties are assessed on or after January 8, 2025, or other amounts 

as applicable. See 40 C.F.R. Part 19. 

36. Based upon the facts alleged in this CAFO, and upon the nature, 

circumstances, extent and gravity of the violations alleged, as well as Respondent’s ability 

to pay, prior history of such violations, degree of culpability, economic benefit or savings (if 

any) resulting from the violations, and such other matters as justice may require, U.S. EPA 

has determined that an appropriate civil penalty to settle this action is $34,230.27. 

37.  Within 30 days after the EƯective Date of this CAFO, Respondent must pay 

the $34,230.27 civil penalty (“Assessed Penalty”). See Paragraphs 7 and 8 for an 

explanation of the “EƯective Date.” 

38. Respondent must pay the Assessed Penalty and any interest, fees, and other 

charges due using any method, or combination of appropriate methods, as provided on the 

EPA website: https://www.epa.gov/financial/makepayment, other than paper check See 

https://www.epa.gov/financial/makepayment
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March 25, 2025 Executive Order Modernizing Payments To and From America’s Bank 

Account, https://www.whitehouse.gov/presidential-actions/2025/03/modernizing-

payments-to-and-from-americas-bank-account/.  For additional instructions see: 

https://www.epa.gov/financial/ additional-instructions-making-payments-epa.   

39. When making a payment, Respondent must: 

a. Identify every payment with Respondent’s name and the document number 

of this CAFO, CWA-05-2026-0011. 

b. Concurrently with any payment or within 24 hours of any payment, 

Respondent must serve proof of such payment to the following persons: 

Regional Hearing Clerk, U.S. EPA 
r5hearingclerk@epa.gov 

Jake Berger, Water Enforcement and Compliance Branch, U.S. EPA 
berger.jake@epa.gov 

JeƯery Trevino, OƯice of Regional Counsel, U.S. EPA 
trevino.jeƯery@epa.gov 

Cincinnati Finance Center, U.S. EPA 
CINWD_AcctsReceivable@epa.gov 

“Proof of Payment” means, as applicable, confirmation of credit card or debit card 

payment, or confirmation of wire or automated clearinghouse transfer, and any other 

information required to demonstrate that payment has been made according to EPA 

requirements, in the amount due, and identified with the appropriate docket number and 

Respondent’s name. 

40. Pursuant to 33 U.S.C. § 1319(g)(9), 31 U.S.C. § 3717, 31 C.F.R. § 901.9, and 40 

C.F.R. § 13.11, if Respondent fails to timely pay any portion of the Assessed Penalty, 

mailto:CINWD_AcctsReceivable@epa.gov
mailto:trevino.je�ery@epa.gov
mailto:berger.jake@epa.gov
mailto:r5hearingclerk@epa.gov
https://www.epa.gov/financial
https://www.whitehouse.gov/presidential-actions/2025/03/modernizing
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interest, or other charges and penalties per this CAFO, the entire unpaid balance of the 

Assessed Penalty and all accrued interest will become immediately due and owing, and 

EPA is authorized to recover the following amounts.   

a. Interest. Interest begins to accrue from the EƯective Date. If the Assessed 

Penalty is paid in full within thirty (30) days, interest accrued is waived. If the 

Assessed Penalty is not paid in full within thirty (30) days, interest will 

continue to accrue until the unpaid portion of the Assessed Penalty as well 

as any interest, penalties, and other charges are paid in full.  Interest will be 

assessed at prevailing rates, per 33 U.S.C. § 1319(g)(9). The rate of interest is 

the IRS “standard” underpayment rate.  

b. Handling Charges. The United States’ enforcement expenses including, but 

not limited to, attorneys’ fees and costs of collection proceedings.   

c. Late Payment Penalty. A twenty percent (20%) quarterly non-payment 

penalty. 

41. Late Penalty Actions. In addition to the amounts described in the prior 

Paragraph, if Respondent fails to timely pay any portion of the Assessed Penalty, interest, or 

other charges and penalties per this CAFO, EPA may take additional actions. Such actions 

EPA may take include, but are not limited to, the following.   

a. Refer the debt to a credit reporting agency or a collection agency, per 40 

C.F.R. §§ 13.13 and 13.14; and, 

b. Collect the debt by administrative oƯset (i.e., the withholding of money 

payable by the United States government to, or held by the United States 
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government for, a person to satisfy the debt the person owes the United 

States government), which includes, but is not limited to, referral to the 

Internal Revenue Service for oƯset against income tax refunds, per 40 C.F.R. 

Part 13, Subparts C and H. 

c. Suspend or revoke Respondent’s licenses or other privileges or suspend or 

disqualify Respondent from doing business with EPA or engaging in programs 

EPA sponsors or funds, per 40 C.F.R. § 13.17. 

d. Request that the Attorney General bring a civil action in the appropriate 

district court to recover the full remaining balance of the Assessed Penalty, in 

addition to interest and the amounts described above, pursuant to 33 U.S.C. 

§ 1319(g)(9). In any such action, the validity, amount, and appropriateness of 

the Assessed Penalty will not be subject to review. 

42. Allocation of Payments. Pursuant to 31 C.F.R. § 901.9(f) and 40 C.F.R. § 

13.11(d), a partial payment of debt will be applied first to outstanding handling charges, 

second to late penalty charges, third to accrued interest, and last to principal that is the 

outstanding Assessed Penalty amount.  

43. Tax Treatment of Penalties. Penalties, interest, and other charges paid 

pursuant to this CAFO are not deductible for purposes of federal taxes.   

General Provisions 

44. The parties consent to service of this CAFO by email at the following valid 

email addresses: trevino.jeƯery@epa.gov (for Complainant) and 

mailto:trevino.je�ery@epa.gov
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mitchell.robinson@brooklynpark.org (for Respondent). Respondent understands that the 

CAFO will become publicly available upon proposal for public comment and upon filing. 

45. Full payment of the penalty as described above and in full compliance with 

this CAFO shall not in any case aƯect the right of the U.S. EPA or the United States to 

pursue appropriate injunctive or other equitable relief or criminal sanctions for any 

violations of law. 

46. As provided under 40 C.F.R. § 22.18(c), full payment of the penalty as 

described above and in full compliance with this CAFO shall only resolve Respondent’s 

liability for federal civil penalties under Section 309(g) of the CWA, 33 U.S.C. § 1319(g), for 

the violations alleged in this CAFO. 

47. This CAFO does not aƯect Respondent’s responsibility to comply with the 

CWA and other applicable laws, regulations, or permits. 

48. Respondent certifies that it is complying with Sections 301(a) and 402 of the 

CWA, 33 U.S.C. §§ 1311(a), 1342. 

49. The terms of this CAFO bind Respondent and its successors and assigns. 

50. Each person signing this CAFO certifies that he or she has the authority to 

sign for the party whom he or she represents and to bind that party to the terms of this 

CAFO. 

51. Each party agrees to bear its own costs and attorneys’ fees in this action. 

52. This CAFO constitutes the entire agreement between the parties. 

mailto:mitchell.robinson@brooklynpark.org
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53.  When final and eƯective, this CAFO is a “final order” for purposes of 40 

C.F.R. §§ 22.13, 22.18, 22.31, 22.45 and the EPA’s Interim Clean Water Act Settlement 

Penalty Policy (Mar. 1995). 

54. See Paragraphs 7 and 8 for an explanation of how the CAFO becomes final 

and eƯective. 
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In the Matter of:  
City of Brooklyn Park, Minnesota 
Docket No. CWA-05-2026-0011 
Final Order 

In accordance with Section 309(g)(5) of the CWA, 33 U.S.C. § 1319(g)(5), and 40 C.F.R. 

§ 22.45, this CAFO shall become eƯective 30 days after the date of issuance unless, if 

applicable, a commenter files a petition for judicial review pursuant to 33 U.S.C. § 

1319(g)(8) or a request for hearing pursuant to 33 U.S.C. § 1319(g)(4)(C), or, if applicable, 30 

days after the request or petition is denied. The date of issuance is the date the 

undersigned signed this Final Order. This Final Order concludes this proceeding pursuant 

to 40 C.F.R. §§ 22.18, 22.31, and 22.45. IT IS SO ORDERED. 

By: _________________________________ Date: ____________________ 
Ann L. Coyle 
Regional Judicial OƯicer 
Region 5 
U.S. Environmental Protection Agency 
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