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I. JURISDICTION AND GENERAL PROVISIONS

I. This Administrative Settlement Agreement and Order on Consent (“Settlement
Agreement”) is entered into voluntarily by the United Statcs Enviranmental Protection Agency
(“EPA”) and Kennecott Utah Copper Corporation {(“KUCC™) and its wholly owned subsidiary
OM Enterprises Company (“Respondenis™).  This Settlement Agreement provides for the
performance of a Removal Action by Respondents, the reimbursement of cenain response costs
incurred by the United States at or in connection with Lot 2, Section 24, T 4, 4 South, R 5 West
also referred 10 as the Kennecott Waterman Arca Parcel (“Property”). Operable Unit 4 {OU4) of
the Jacobs Smelter Superfund Site (the “Site™) generally located in the vicinity of Stockion,
Toncle County, Utah.

2. This Settlement Agreement is issued under the authority vested in the President of
the United States by Sections 104, 106(a), 107 and 122 of the Comprehensive Environmentat
Response, Compensation. and Liability Act of 1980, 42 U.S.C.§§ 9604, 9606(a), 9607 and 9622,
as amended (“CERCLA™),

3. TEPA has fully informed ihe Siate of Utah (the “State™) of this action pursuant 10
Section 106(a) of CERCLA, 42 U.S.C. § 9606{a).

4. TPA and Respondents recognize that this Settlement Agreement has been negotiated
in good faith and that the actions undertaken by Respondents in accordance with this Settlement
Agreement do not constitute an admission of any liability. Respondents do not admit, and retain
the right to controvert in any subscquent proceedings other than proceedings to implement or
cnforee this Seltlement Agreement. the validity of the findings of facts, conclusions of law. and
determinations in Sections [V and V of this Settlement Agreement. Respondents agree 1o
comply with and be bound by the terms of this Settlement Agreement and further agree that they
will not contest the basis or validity of this Seltlement Agreement or i1s terms.

. PARTIES BOUND

3. This Settiement Agreement applics to and is binding upon EPA and upon
Respondents and their successors and assigns. Any change in ownership or corporate stalus of
Respondents including, but not limited Lo, any transfer of assets or real or personal property shall
not alter such Respondents’ responsibilities under this Settlement Agreement.

6. Respondents are jointly and severally liable for carrying out all activities required by
this Sertlement Agreement. In the event of the insolvency or other failure of any one or more
Respondents to implement the requirements of this Settlement Agreement, the remaining
Respondents shall compleie all such requirements.

A1 133620695 3 -3-



7. Respondents shall ensure thal their contractors, subcontractors, and representatives
working at the Property receive a copy of this Settlement Agreement and comply with this
Setllement Agreement.  Respondents shall be responsible for any noncompliance with this
Settlement Agreement. Respondenis shall ensure that all successors in title or anyone to whom
any intercst in the Property is conveyed shall receive notice of the manters addressed hercin, and
any contamiration remaining o or around the subject Property by means of institutional controls
including but not limited to an environmental covenant in the form of Attachment A,

[TI. DEFINITIONS

& Unless otherwise expressly provided in this Settlement Agreement, terms used in this
Settlernent Agreement which are defined in CERCLA or in regulations promulgated under
CERCI.A shall have the meaning assigned to them in CERCIA or in such regulations.
Whencever terms lisied below are used in this Sctilement Agreement or in the appendices
attached hereto and incorporated hereunder, the following definitions shall apply:

a. “Ac iun Mcmorandum shall mean the EPA Action Memorandum relating to
the Site signed on _4-( Z¢ _j . by the Regional Administeator, EPA Region 8. or his/her
delegale, and all aua;hments ll‘lcrelo The Action Memorandum is atiached as Atlachinent B.

b. “CERCLA" shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended. 42 U.S.C. §§ 9601, ¢/ seq.

¢. ‘Day” shall mean a calendar day. In computing any period of time under
this Settdement Agreement, where the Jast day would fall on a Saturday. Sunday. or Federal
holiday. the period shall run until the close of busincss of the next working day.

d. “Effective Datc” shall be ihe effective date of this Settlement Agreement as
provided in Scction X XX.

e. “EPA” shall mean the Uniied States Environmental Protection Agency and
any successor departments or agencies of the United States, its contractors or agents. For
purposes of this Settlement Agreement the State of Utah, UDEQ shall be considered a designated
representative ol EPA as described in Section XV herein.

. “UDEQ" shall mean the Utah Department of Environmenial Qualicy and any
successor departimenis or apencies of the State.

g, “Tuture Response Costs” shali mean all costs, including. but not limited to,
direct and indirect costs, that the United States incurs in reviewing or developing plans, reports
and other items pursuant to s Settlement Agreement, verifying the Wark, or otherwise
implementing, oversecing, or enforcing this Settlement Agreement, including but not limited to.
payroll costs, contractor costs, travel costs, laboratory costs, the costs incucred pursuant to
Paragraph 21 {costs and attorneys fees and any monies paid 10 secure aceess, including the
S8 1-5362-0698 3 -4



amount of just compensation), and Paragraph 31 {emergency response). and Paragraph 56 (work
takeover). Future Response Costs shall also include all Interim Response Costs incurred up to and
including the Fffective Date.”

h.  “Interest” shall mean interest at the rate specified for interest on investments
of the EPA tiazardous Substance Superfund estahlished by 26 U.S.C. § 9507. compounded
annually on October | of each year, in accordance with 42 U.S.C. § 9607(a). The applicable
rale of interest shall be the rate in effect at the time the interest accrues.  The rate of inlerest is
subject 10 change on October 1 of cach year.

i. “Interim Responsc Costs” shall mean all costs, including direct and indireci
costs, paid or incurred by the United States in connection with the Property and Site from May
24. 2008 threugh the Effective Date, even if paid after that date.

J. “Naticnal Contingency Plan’ or “NCP" shall mean the National Oil and
Hazardous Substances Poilution Contingency Plan promulgated pursuant 1o Section 105 of
CERCLA, 47 U.S.C. § 96035, codificd a1 40 C.F.R Part 300, and any amendments thereto.

k. “Setlement Agreement’” shall mean this Adminiswrative Settlement
Agreement and Order on Consent and all documents attached hercto {(listed in Section XXI1X).
in the event ul contlict between this Setllement Agreement and any attachment, (his Seltlement
Agreement shall control.

| ~Paragraph’™ shall mcan a portion of this Settlement Agreement identified by
an Arabic numeral.

m. “*Parties” shali mean EPA and Respondents.

n. “*Past Response Costs™ shall mean all costs, including. but not limited to.
direct and indirect costs attributable to this Settiement Agreement, that the United States paid at
or in connection with the Praperty ihrough the Effective Date, plus Interest on all such costs
through such date. Costs attribulable as Past Response Cosis include costs incurred while the
Property was part of OU2. as well as costs incurred after the designation of the Property as OU4.
Past Response Costs include costs incurred through May 24, 2008.

0. “Property” shall mean Lot 2, Section 24, T. 4 South. R. 5 West, also referred
to as the Kenecott Property, encompassing approximately 35.40 acres, known as Operable Unit
4 (OU4) of tl e Site, and subject of this Seltlement Agreement. Attachment C contains a Map of
Ou4.

p- “Responde. 17 shall mean those Parties identified in Paragraph 1.

q. “Section” shall mean a portion of this Settlement Agreement identified by a
Roman numerat.
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r. “Site” shall mean the Jacobs Smelter Superfund Site, encompassing
approximately 1400 acres, located in Stockton, Tooele County, Utah and depicted generally on
the map atlached as Appendix C. Respondents’ property, (“*Property”) is entirely within the
presently ide itified boundaries of Operable Unit 2 {OU2) of the Site and was a portion of 02
uniil the creation of QU4.

5. “State” shall mean the State of Utah, Department of Environmental Quality,
which for purposes of the lield Work in this Seltlement Agreement shall be considered a
designated representative of the EPA as described in Section X2XVIT herein.

1. “Stalement of Wark™ or “SOW? shall mean thc statement of work for
implementation of the Removal Action. as set forth in Artachment D 1o this Settlement
Agreement, and any modi(ications made thereto in accordance with this Scidement Agreement.

u.  “"Waste Maierial” <hall mean ) any “hazardous substance” under Section
101(14) of € "RCLA, 42 U.S.C. § 9601(14); 2) any pollutant or tontamirant under Section
101(33) of € zRCLA. 42 U.S.C. § 9601(33): 3) any “sohd wasie” under Section 1004(27) of
RCRA, 42 {7 §.C. § 6903(27); and 4) any hazardous naterial as defined by the State of Utah and
the Utah Department of Environmental Quality (UDEQ), including UAC R315-2.

v. “Work™ shall mean all activities Respondents are required to perform under
this Seitlement Agreement.

IV, FINDINGS QF FACT

A, The entire Site is located at the base ot the west side of the Oquirrh Mouniains
within Rush Valley, Toocle County. near the Town of Stockton. Utah.

B. This Site contains at least fuur (4) historical smelter locations which were
aperational during the latter half of the 19" century. These mining and smelting
activities resulted in large amounts of waste materials containing heavy metals
contaminating large areas within the Jacob’s Smelter Superfund Site.

C. The entire Jacobs Smelter Superfund Site was originally identified in [997.
Pursuant to the National Contingency Plan (NCP), 40 CFR §415(b) and 42 U. S.
C. §9605, the Jacob’s Smelter Superfund Site was proposed for listing on the
National Priorities List (NPL) in 1999

D. Work on QU2 of the Jacob’s Smelier Superfund Site is ongoing.
E. Al the irne of the Jacob’s Smelter Superfund Site listing, KUCC owned the

Property.  Since then, the Property has been transferred to O. M. Enterprises,
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Inc., 2 wholly owned subsidiary of KUCC. The {ull legal description of the
parcel, which comprises the Property subject 1o this Settlement, is contained in
Attachment E.

F. Human Health and Ecological Risk Assessments and a Remedial Investigation/
Feasibitity Study (RI/FS) for OU2, including the Property were (was) conducted
and issued for the Jacob's Smelter Superfund Site per the NCP, 40 CFR 400 et.
seq.

G.  No Record of Decision (ROD) has been issued for the Jacob’s Smelter Superfund
Site QU2,

H. Heavy metal containing waste material discovercd in OU4 contains lead in levels
in excess of 10,000 ppm of lead.

l. [n an effort (o address concerns about the waste materials at U4 which contain
high levels of heavy metals. the Respondents, without admitting liability, have
voluntecred to undertake (1) the activities described in the SOW, and (2) further
actions described in this Settlement Agreement.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

9. Based on the Findings of Fact set forth above, and preliminary information gathered
relaling to the Site and supporting this Removal Action, EPA has determined that:

a. The Property is a “facility” as defined by Section 101(9) of CERCLA, 42 U.
S.Co§9601(MN.

b. The matcrial with heavy metal contamination found at the Property, 15 a
“hazardous substance(s)” as defined by Section 101{14) of CERCLA, 42 U. 5. C. § 9601(14).

c. Each Respondent is a “person” as defined by Section 101(21) of CERCLA,
42 U.S. C. § 9601(21).

d. Each Respondent is a responsible party under Section 107(a) of CERCLA, 42
U.S.C. § 9607(a), and is jointly and severally liable for performance of response action and for
response costs incurred and to be incurred at the Property. Respondents are the past or present
“awner(s)” and/or “operator(s)” of the facility, as defined by Section 101(20) of CERCLA, 42 U.
S. C. §9601(20), and within the meaning of Section 107{a)(1) of CERCLA, 42 U. S. C. §
9607(a)(1) and (2).
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¢. An aciual or threatened “‘release”™ of a hazardous substance has gecurred and
is occurring rom the faciliry as defined by Section 101(22) of CERCLA, 42 U. S. C. § 9601(22),

f.  The Remaoval Action required by this Settlement Agreement is necessary to
protect the prblic health or welfare or the environment and, if carried out in compliance with the
terms of this Scttlement Agreement, will be consistent with the NCP, as provided in Section 300.
700(c)(3)(13) of the NCP.

VI. SETTLEMENT AGREEMENT AND ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law, Detcyminations, and the
Administrative Record for this Site. it is hereby Ordered and Agreed that Respondents shali
comply with all provisions of this Setilement Agreement, including, bul not limited o, all
atlachments to this Settlement Agreement and all documents incorporated by reference into this
Settlernent Agrecment,

VIl, DESIGNATION OF CONTRACTOR, PROJECT COORDINATOR,
AND ON-SCENE. COORDINATOR

10. Respondents shall notify EPA of the name(s) and qualification(s) of any
contractor(s) and/or), subcontractor(s) or engineer(s) retained to perform the Work, at least 7
days prior to comumencement of such Work.  GPA retains the right to disapprove of any or all of
the contractors and/or subcontractors and/or engineer(s) retained by Respondents. ifEPA
disapproves of a selecied contractor, subcontractor or engineer, Respondents shall retain a
diffcrent contraclor, subcontracior or engincer and shall notify EPA of the name and
qualifications ol the person sclected within five (5) days of EPA’s disapproval.

11.  Respondents have designated Ketly Payne as Project Coordinator who shall be
responsible for administration of all actions by Respondents required by this Settlemnent
Agreement  To the greatest extent possible. the Project Coordinator shall be present on Site or
readily availcble during Work al the Property.  EPA approves this Project Coordirator. 1(a
different or additional Projeci Coordinator is designated, EPA retains the right to disapprove of
the designated Project Coordinator.  If EPA disapproves of a designated Project Coordinator,
Respondents shall retain a different Project Coordinator and shall notify EPA of that person’s
name, address, telcphone number, and qualifications within 10 days following EPA’s
disapproval. Receipt by Respondents’ Project Coordinator of any notice or communication
from CPA relating to this Settlement Agreement shal] constiture receipt by all Respondents,

12.  EPA has designated Lisa Lloyd of the Superfund Remedial Branch, the Remedial
Project Manager (RPM).  Except as otherwise provided in this Sefilement Agreement,
Respondents shall direct all submissions required by this Settlement Agreement 1o the RI’M
(Ms. Lloyd a1 1595 Wynkoop Street, Denver Colorado 80202-1129 mail code EPR-SR.
Respondenis may choose to use certified mail, express mail, or other delivery method
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documenting delivery. Informal submissions may be made by e-mail to Lloyd.lisa@cpa.gov.
Copics of documents to be submitted to UDEQ shall be submitted to Tomn Daniels, Utah
Department ot Envirgnmental Quality (UDEQ), Division of Environmental Response and
Remediation (DERR), 168 North 1950 West, Salt Lake City, Utah 84114, or informal
submissions may be sent to: Tdaniels@utah.gov.

13.  LPA and Respondents shall bave the right, subject to Paragraph 11, to change their
respective designated RPM or Project Coordinator.  Respondents shall notify EPA 10 days
before such @ change is made.  The initial notification may be made orally. but shall be
promptly followed by a written notice.

VITII. WORK TO BE PERFORMED

14, Responderus shall perform, all actions necessary 1o implement the Statement of
Work, as described in an approved Work Plan.  The actions 10 be implemented generally include.
but arc not limited 10, the following:

a. Soil sampling on the Property;

b. Qualified laboratory analysis or XR¥ data of soil samples for metals including,
Icad and arsenic;

c. Mapping of the sample locations and analyticat results, to determine specific on-
site sources and gencral off-site sources of contamination:

d. Performing all Work. including removal of hazardous substances on the Propenty
and disposal of impacted soils at Respondent's Arvthur Stepback Repositary, to the satisfaction of
LEPA and in accordance with the NCP, complying wills all applicable or relevant and appropriate
rcquirements (ARARs):

e. Compilying with Institutionzl Contrals, as determined by EPA to be applicable:
f. Performing all other requirements in accordance with this Setttement Agreement

and the Statement of Work atlached hereto (Attachment D) and incarporated by reference as if
fully set forth herein.

15. Work Plan and Imiplementation.

a. Within 30 days after the Effcctive Date, or as the RPM shall require,
Respondents shall submit to EPA for approval a draft Work Plan for performing the Removal
Aclion gencratly described in Paragraph 14 above. The draft Work Plan shall provide a
description of, and an expeditious schedule for. the actions required by this Sentlement
Agrcement.
3539-5362-9698 3 9.



b. EPA may approve, disapprove, require revisions 1o, or modify the drafl Work
Plan inwholz or in pan.  If EPA requires revisions. Respondents shall submit a revised draft
Work Plan within 10 days ol receipt of EPA™s notification of the regquired revisions,
Respondents shall implement the Work Plan as approved in writing by EPA in accordance with
lhe schedule approved by EPA.  Once approved, or approved with modifications, the Work Plan,
the schedule, and any subsequent modifications shall be incorporated into and become fully
enfarccable undcer this Settlement Agreement.

c. Respondents shall not commeace any Wark except in conformance with the
terms of this Settlement Agreement.  Respondents shall not commence implementation of the
Wark Plan developed hereunder until receiving written EPA approval pursuant 1o Paragraph
15(b).

16.  Hcalth and Safety Plan.  Within 30 days after the Effective Date, Respondents shall
submit for EPA review and comment. a plan that cnsures the protection of the public health and
safety during performance of Work under this Settlement Agreement.  This plan shal} be
prepared in accordance with EPA’s Standard Operating Safety Guide (PUB 9285.1-03, PB 52-
963414, June 1992). [n addition, the pian shalf comply with all currently applicable
Occupational Safety and Health Administration (“OSHA™) regulations found at 29 C.F.R. Part
[910. I EPA determines that it is appropriate, the plan shall also include contingency planning.
Respondents shall incorporate all changes to the plan recommendcd by EPA and shall implement
the plan during the pendency of the Remaoval Action,

17. Qualitv Assurance und Sampling.

d. All sampling and analyses performed pus:ant to this Settiement
Agreement shall conform to EPA direction, approval, and guidance regarding sampling, quality
assurance/quality control ("QA/QC), data validation, and chain of custody procedures.
Respondents shall ensure that the laboratory used to perform the analyses participates in a QA/QC
program that complies with the appropriate EPA guidance.  Respondents shall follow, as
appropriate, “Quality Assurance/Quality Conirol Guidance for Removal Activities: Sampling
QA/QC Plan and Data Validation Procedures™ (OSWER Directive N0.9360.4-01, April 1, 1990),
as guidance for QA/QC and sampling.  Respoudents shall only use laboratories that have a
documensed Qualily System that complies with ANSI/ASQC E-4 1994, “Specifications and
Guidelines for Qualily Systems for Environmental Data Collection and Environmental
Technology Programs™ (American National Standard, January §, 1995). and “EPA Reguirements
for Quality Management Plans (QA/R-2) (EPA/240/B-01/002, March 2001),” or equivalent
documentaticn as determined by EPA.  EPA may consider laboratories accredited under the
National Enviranmental Laboratory Accreditation Program (“NELAP”) as meeting the Quality
System requirements.

b. Upon request by EPA. Respondenis shall have such a laboratory analyze
samplcs submitted by EPA for QA monntoring.  Respondents shall provide 10 EPA the QA/QC
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praccdures followed by all sampling tearms and laboratories performing data collection and/or
analysis.

¢.  Upon request by EPA, Respondents shall allow EPA or its authorized
representatives to take split and/or duplicate samples.  Respondents shall notify EPA not less
than 21 days in advance of any sample collection activily, untess shorter notice is agreed to by
EPA. EPA shall bave the right to take any additional samples that EPA deems necessary.
Upon request, EPA shall allow Respondents 1o take split or duplicate samples of any samples it
takes as part of its cversight of Respondents™ implementation of the Work.

8. Reporting,

a. Respondents shall submit a wrilten progress report to EPA concerning actions
undertaken pursuant (o this Setilement Agreement monthly, on the anniversary date of EPA s
approval ol the Work Plan unti] termination of this Seltlement Agreement, unless otherwise
directed in writing by the RPM. These reports shall describe all significant developments during
the preceding period. including the actions performed and any prablems encountered. analytical
data received during the reporting period, and the developments anticipated during the next
reporting period, including a schedule of actions to be performed, anticipated problems. and
planned resolutions of past or antictpated problems.

n. Respondents shall submit to EPA and UDEQ an ¢lectronic copy and two hard
copies of all plans, reports or other submissions required by this Settlement Agreement and the
SOW or any approved work plan.  Onc hard copy shall be submitted to EPA and one hard copy
shall be submitted to the UDEQ. EPA has authority to approve, disapprove or request
modification of submittals.

19, Final Report {o EPA. Within 60 days afler completion of all Waork required by the
SOW or the RPM, and required by this Seltlement Agreement, Respondents shall submir for EPA
revicw and approval a final reporl summarizing the actions taken to comply with this Settlement
Agreemen(. The (inal report shall conform. at a miitimum, with the requirements set lorth in Section
300.165 of the NCP entitled “OSC Reports.” The final reporl shall include a good faith estimate of
lotal costs or a sfatement of actual costs incurred in complying with the Settlement Agreement. a
tisting of quantities and 1ypes of materials removed off-the Property or handled on-the Property, a
discussion of removal and disposal options considered for those materials. a fisting of the ultimate
destination(s: of those materials, a presentation of all sampling and analysis pertormed and
infurmation gathered, evaluation of information as to location of sources, summary of on-site source
removal performed if required by either the RPM, and shall summarize all activities required by the
SOW and accompanying appendices. It shall contain all relevant documentation generated during the
Removal Action (e g., manifests, invoices, bills, contracts, and permits).  The {inal report shall also
include the following certification signed by a person who supervised or directed the preparation of
that report:
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“Under penalty of law, 1 certify that 1o the best of my knowledge, after appropriate
inquiries of all relevant persons invelved in the preparation of the report, the information
submitted is true, accurate, and complete. 1 am aware that there are significant penalties for
submiitting false information, including the possibility of fine ard imprisonment for knowing
violations.”

SITE ACCESS AND INSTITUTTONAL CONTROLS

26. a. If the Property, or any other property where access is needed to implement this
Settlement Agreement or Property work, is owned or controlled by any of the Respondents or any
person affiliated with Respondents, then Respondents shall, commencing on the Effective Date,
provide CPA, the State, and their representatives, including contractors, with access at all
reasonable limes 10 the Property, or such other property, for the purpose of conducting any
activity related to this Settlement Agreement or Properly remediation.  In addition, Respondents
shall notfy any persons to whom they transfer any interest in the Property of the contamination
known to Respondents. remaining on or around the Property at the Completion of Waork (Section
XXVIiI). Respondents agree to require tha their successors or persons 1o whom they transfer an
interest in the Property comply with this Section (Property, and Sections 1X (Sile Access) and X
(Access to Information).

b. Respondents shall execute an environmental covenant to the benefit of EPA
and the State of Utah. Respondents shall place on the face of the deed to the Property, language
submitied 10 and approved by EPA, giving notice that the Property is subject to an environmental
covenant. This covenant and deed with notice shall be recorded into the chain of title of the
Property within 45 days of submission of the Final Report (Paragraph 19).  Respondents shal!
furnish EPA and UDEQ each with a copy of the recorded instruments within twenty days of
recarding.  Tn addition, Respondents, at least 30 days prior to the conveyance of any interest in
real property al the Site. shall give written notice ta the transferee that the Property ts/was subject
10 this Settlement Agreement and writlen rotice to EPA and the State of the proposed
conveyance, including the name and address of the wansferee.  Respondents agree to require that
their successors or assigns comply with this Pacagraph 20 and Sections 1X (Site Access) and X
{Access o Information),  Respondents shall comply with the Covenant and other Institutional
Controls required by the SOW.

21.  Where any action under this Settlement Agreement is to be performed in areas
owned by or in possession of somcone other than Respondents, Respondents shall use their best
efforts to obtain all necessary access agreements within 30 days after the Effective Date, or as
otherwise specified in writing by the RPM.  Respendents shall immediately notify EPA if after
using their best efforts they are unable 1o obtain such agreements. For purposes of this Paragraph.
“best efforts” includes the payment of reasenable sums of money in consideration of agcess.
Respondents shall describe in writing their efforts to obtain access,  FPA may lhen assist
Respondents in gaining access. to the extent necessary to effectuate the responsc acuions described
in this Scttlement Agreement, using such means as EPA deems appropriate. For purposes of this
811.5362-9098.3 -12-



Paragraph. “best efforts” includces the payment of reasonable sums of money in consideration of
access. Respondents shall reimburse EPA for all costs and attorney’s fees incurred by the United
States in obtaining such access, in accordance with the procedures in Section XV (Payment of
Response Costs).

22, Notwithstanding any provision of this Settlement Agreement, EPA and the State
retain al) of their access authorities and rights, including enforcement authorities related thereto,

under CERCILA and any other applicable statutes or regulations.

X. ACCESSTO INFORMATION

23.  Respondents shall provide to EPA and the State, upon request. copies of all
documents and information within their possession or control or that of their contractors or agents
relating to activities at the Property or 10 the implementation of this Settlement Agreement.
including, but not limited to, sampling, anatysis, chain of custody records, manifests, trucking
logs. receipts, reports, sample wraffic routing, correspondence, or other documents or information
related 10 the Work,  Respondents shall also make available to EPA and the State, for purpescs
of investigation, information gathering, or testimony, their employees, agents, or representatives
wilh knowledge of relevant facts concemning the performance of the Work.,

24.  Respondents may assert business confidentiality claims covering part or all of the
documents oy information submitted to EPA and the State under this Settlement Agreement 10 the
extent permitted by and in accordance with Section 104{e){7) of CLRCLA, 42 U.S.C.

§ 9604(e)(7). and 40 C.F.R, § 2.203(h). Documents or information determined to be contidential
by P4 will he afforded the protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality accompanies documents or information when they are submitied to EPA and the
State, or if EPA has notified Respondents that the documents or information are not confidential
under the standards of Section 104{e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public
may be piven access to such documents or information without further notice to Respondents.

25. Respondents may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other privilege recognized by federal law. 1f
the Respondents assert such a privilege in lieu of providing documents, they shall provide EPA
with the follawing: 1) the title of the document, record, or information: 2) the date of the
document, record, or information; 3) the name and title of the author of the document, record. or
information; 4) the name and title of each addressee and recipient; 5) a description of the contents
ofthe document. record, or information; and 6) the privilege asserted by Respondents.

However. no documents, reports or other information created or generated pursuant to the
requirements of this Settlement Agreement shall be withheld on the grounds that they arc
privileged.

26. No claim of confidentiality shall be made with respect to any data, including, but not
limited to. all sampling, anaiytical, monitoring, hydrogeologic, scientilic, chemical, or
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engincering data, or any other documents or nformaiion evidencing conditiony ai or sround the
Propermy.

X1. RECORD RETENTION

27, Until 10 years after Respondents® receipt of EPA"Y notificstion pursuant 1o Section
AX VR (Notice of Completion of Work), each Respondents shall preserve and retain all noi-
wdentical copres of records and documents (incloding records or documents i electromic form)
now in {18 possession or control ur which come into its possession or control thal relale in any
manner i the performanee of the Work or the lisbility of any person under CERCLA with respect
to the Propeny, regurdless of any corporate retention policy to the comrary.  Unail 10 years after
Respondents receipt of EPA's notilicaion pursaant lo Section XXV (Notice of Completinn al
Work), Respondents shall also instroct their contractors and agents to preserve all documenis.
records. and information of whatever kind, nature or description relating (o performance of the
Work, For the purposes of this Sextion, reconds or documents can include esther clectronic or
wiritien/paper documents; however, the requiremnent 1o retam such records docs nod apply 1w bath
Farms, but 10 elther at the discretion of Respondents.

IR, Af the conchasion of this document retention peniod, Respondents shall notily EPA
pnd lhe Stute at lgast 90 daye prior 1o the desiruction of any such records ur documents. and, upon
requcdl by EPA, Respondents shall deliver any such secords or documents 10 EPA or, il
requested, the State of Uiah  Respondents may sssert that certain documents. resonds and other
nformation ere peivileged under the atlomcy-chent privilege or amy other privilege recognized by
federal law. If Respondents assert such a privilege, they shall provide EPA with the following: 1)
the ttle of the document, record, or information; 1) the date of the documeni, record, or
i tormatlon; ¥) the name and titkc of the author of the documenl, record. or informalion: 4) the
nime and tile of each sddressee and recipeent; 5 a description of the subject of the document,
record. or inlymation; and ) the privileye assericd by Respondenis.  However, no documents,
repons or other nformation created or gencraicd pursusani 1o the requarements of this Senlement
Agresment shull be withheld on the grounds that they are privileged

% Epch Respondem nereby cenifies mdividually that 1o the best of s knowledge and
hehf, afler ibarough nguiry, it has not altered. mutilated, dacarded, destroyed or utherwise
disposed of jy records, documents or olher information (aiber thun identical vopies) relating 10115
potential lability regarding ihe Property since notification of potentmal llabilily by EPA o the
State, or the Aling of suit agamit il regarding the Property and that i has Tully complied with any
and all A requests for information pursuan to Secteons 104{e) and 122(¢) ol CERCLA, 42
U S.C.§§ 9604(e) and 9672(e), and Section 1007 of RCRA, 42 US.C. § 6927,

X0 COMPLIANCE WITH OTHER LAWS

30. Respondents shall perform all actions required pursuant t this Scttiement Agreement
in sccordance with all apphicable uate and federal laws and regulations except as pravided In
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Section 121{e) of CERCLA, 42 US.C. § 6921(e), and 40 C.F.R. §§ 300.400(e) and 300.415()). In
accordance with 40 C.F.R.300.415()), all actions required pursuant to this Settlement Agreement
shall, to the extent practicable, as determined by EPA, attain applicable or relevant and appropriate
requirements (“ARARS™) under federal environmental or state environmental or facility siting
laws. Respondents shall identify ARARs in the Work Plan.  Proposed ARARs are subject to
EPA approval.

XTH. EMERGENCY RESPONSE AND NOTTFICATION OF RELEASES

31.  Inthe event any action or occurrence during performance of the Work causes or
threalens a release of Waste Material from the Property that constitutes an emergency situation, or
may present an immediate threat to public health or welfare or the environment. Respondents shall
immediately take all appropriate action. Respondents shall take these actions in accordance with
all applicabl: provisions of this Settlement Agreement, including, but not limited to, the Health
and Safety Pian, to prevent, abatc or minimize such release or endangerment caused or threatened
by the relcase.  Respondents shail also immediately notify the RPM at (303) 312-6537 or, in the
event of hissher iminediate unavailability, the Regional Duty Officer at (303) 293-1788 of the
incident or Property conditions. In the event that Respondents fail to take approprate response
action as required by this Paragraph, and EPA takes such action instead. Respondents shall
rcimburse EPA all costs of the response action not inconsistent with the NCP pursuant to Section
XV (Payment of Response Costs).

32, Tnaddition, in the event of any rcicasc of a hazardous substance (rom the Property,
Respondents shall immediatety notify the RPM at (303) 312-6537 and the National Response
Center at (800) 424-8802. Respondents shall submit a written report to EPA within 7 days afier
cach release, sctting forth the events that occurred and the measures taken or to be taken 10
mitigatc any release or endangerment caused or threatened by Lhe release and to prevent the
reoccurrence of such a release.  This reporting requirement is in addition to, and not in lieu of,
reporting under Scction 103(¢) of CERCILA, 42 U.S.C.§ 9603(c). and Section 304 of the
Emergency Planning and Commuenity Right-To-Know Act of 1986, 42 U.S.C. § 11004, ef seq.

XTIV, AUTHORITY OF REMEDIAL PROJECT MANANGER

33. The RPM shal! be responsible for overseeing Respondents’ implementation of this
Settlement Agrecment. The RPM shall have the authority vested in an RPM by the NCP, including
the authority to halt, conduct, or direct any Work required by this Seltlement Agreement, or [0
direct any other removal action undertaken at the Property.  Absence of the RPM from the Site
shall not be cause for stoppage of work unless specitically directed by the RPM.
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XV, PAYMENT OF RESPONSE COSTS

34, Pavment for Past Response Cosls.

a. Within 45 days after the Effective Date, Respondents shall pay to EPA Past
Response Costs totaling $86,559.61. This amount includes Past Response costs incurred at both
OU2 and OL'4 of the Site. A pertion of this amount ($77.333.69) is a percentage of OU2 Past
Response Costs incurred through the date of designation of the Property as OU4, allocated based
on the geographic ratio of the Property to the size of OQU2. The remainder is the past costs incurred
at OU4 up to and including May 24, 2008. Payment of the fotal shall be made by certified or
cashier’s check made payable to “EPA Hazardous Substance Superfund.” For certified or
cashier’s check, payment must be received by [1:00 a.m. Eastern Time for same day credit. Each
check, or & letier accompanying each check, shall identify the name and address of the party(ies)
making payment, the Property name, the EPA Region and Site/Spill ID Number 082X, and the
EPA docket number for this action, and shall be sent to:

Regutar Mail:
U.S. Environmental Protection Agency
Superfund Payments
Cincinnati Finance Center
P.O. Box 979076
St. Louis, MO 63197-9000

Federal Express, Airborne, etc.:
U.S. Bank
Government Lockbox 979076
US EPA Superfund Payments
1005 Convention Plaza
SL-MO-C2-GL
St Louis, MO 63101
Phone 314-418-1028

Wire Transfers:
Federat Reserve Bank of New York
ABA: 021030004
Account Number: 68010727

ACH Transactions:
PNC Bank/Remittance Cxpress
ABA: 031036706
Account Number: 310006
CTX Format, Transaction Code 22, checking
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On-Line Paviments:
There 1s now an On Line Payment Option, available through the Dept. of the

Treasury. This payment option can be accessed from the information below:
WWW PAY.GOV

b, At the time of payment, Respondents shall send notice that payment has been
made by em: il to acctsreceivable.cinwd{@epa.gov, and 10

Dana Anderson, N WD
EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

and

Kelcey [and,

Cost Recovery Program Manager,
ENE-RC, US EPA, 1595 Wynkoop Street,
Denver. CO 80202-1129.

¢. The total amount to be paid by Respondents pursuant to Paragraph 34(a)
shall be deposited in the Jacobs Smelter Site Special Account within the EPA Hazardous
Substance Superfund to be retained and used to conduct or finance response actions at or in
connection with the Property or the Jacob’s Smelter Supertund Site, or to be transferred by EPA 10
the EPA [lazardous Substance Superfund.

35.  Pavments for Future Response Costs,

a. Respondents shall pay EPA all OU4 Future Response Oversight Costs not
inconsistent with the NCP until the Notice of Completion of the Work according to Section
XXVIII On a periodic basis, EPA will send Respondents a bill requiring payment that includes a
SCORPLIO$ report or an equivalent cost summary. Respondents shall make all payments within
43 days of receipt of each bill requiring payment, except as otherwise provided in Paragraph 37 of
this Scttlement Agreement.

b. Respondents shall make all payments required by this Paragraph by a certified
or cashier’s check or checks made payable to “EPA Hazardous Substance Superfund,” referencing
the name and address of the party(ies) making payment and EPA Site/Spill ID nummber 082X, For
certificd or cashier’s check, payment must be received by 11:00 AM Eastern Time for same day
credit. Respondents shall send the check(s) Lo:
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Regular Mail:
U.S. Environmental Protection Agency
Superfund Payments
Cincinnati Finance Center
P.O. Box 979076
St. Louis, MO 63197-9000

Federal Express, Airborne, etc.:
U.S. Bank
Government Lockbox 979076
US CPA Superfund Payments
1005 Convention Plaza
SL-MO-C2-GL
St. Louis, MO 63101
314-418-1028

Wire Trounsfers:
Federal Reserve Bank o New York
ABA: 021030004
Account Nuomber; 68010727

ACH Transactions;
PNC Bank/Rcmittance Express
ABA: 05)036706
Account Number: 310006
CTX Format, Transaction Code 22, checking

On-Linec Payiments:
There is now an On Line Payment Option, available through the Dept. of Treasury.
This payment option can be accessed from the information below:
WWWPAY.GOV

¢. Atihetime of payment, Respondents shall send notice that payment has been made
by email 10 acctsreceivable.cinwd{@epa.gov, and to:

Dana Anderson, NWD

CPA Cincinnati IFinance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

And
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Keleey Land,

Cost Recovery Program Manager,
ENF-RC, US EPA, 1595 Wynkoap Street,
Denver, CO 80202-1129.

d. The total amount to be paid by Respondents pursuant to Paragraph 35(a) shall
be deposited by EPA in the Jacobs Smelter Superfund Site Special Account within the EPA
Hazardous Substance Superfund to be retained and used to conduct or finance response actions at
or in connection with the Property or the Jacob’s Smelter Superfund Site, or to be transferred hy
EPA to the EPA Hazardous Substance Superfund.

36. Respondents may contest payment of any Future Response Costs billed under
Paragraph 35 if they determine that EPA has made a mathematical ervor, or if they believe EPA
incurred excess costs as a direct result of an EPA action that was inconsistent with the NCP.

Such objection shall be made in writing within 45 days of receipt of the bill and must be mailed by
certified mail return receipt requested, to the RPM.  Any such objection shall specifically identify
the contested Future Response Costs and the basis for objection.  [n the event of an objection,
Respondenis shall within the 45 day period pay all uncontested Future Response Costs to EPA in
the manner described in Paragraph 35. Simultaneously, Respondents shall establish an interest-
bearing escrew account in a federalty-insured hank duly chartered in the State of Colorado and
remit to that zscrow account funds equivalent to the amount of the contested Future Response
Costs.  Respondents shall send 1o the EPA RPM a copy of the transmiftal letier and check paying
the uncontested Future Response Coslts, and a copy of the correspondence that establishes and
funds the escrow account, including, but not limited to, information containing the identity of the
bank and bank account under which the escrow account is cstablished as well as a bank statement
showing the initial balance of the escrow account.  Simultaneously with establishment of the
escrow account, Respondents shall initiate the Dispute Resolution procedures in Section XVI
{Dispute Resolution). [fEPA prevails in the dispute, within 45 days of ihe resolution of the
dispute, Respondents shall pay the sums due {(with accrued interest) to EPA in the manner
described in aragraph 35. If Respondents prevail concerning any aspect of the contested cosls,
Respondents shall pay that portion of the costs (plus associated accrued interest) for which they did
not prevail ta EPA in the manner described in Paragraph 35. Respondents shall be disbursed any
balance of the escrow account.  The dispute resolution procedures set forth in this Paragraph in
conjunction with the procedures set forth in Scction XVI {Dispute Resolution) shall be the
exclusive mechanisms for resolving dispules regarding Respondents’ obligation to reimburse EPA
for its Future Response Costs.

XVI. DISPUTE RESOLUTION

37.  Unless otherwise expressly provided for in this Settlement Agreerment, the dispute
resolution procedures of this Section shall be the exclusive mechanisim for reselving disputes
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arising under this Settlement Agreement.  The Parties shall attempt (o resolve any
disagreements concerning this Settlement Agreement expeditiously and informally.

38. [fRespondents object to any EPA action taken pursuant to this Settlement
Agreement, including billings for Future Response Costs, they shall notify EPA in writing of
their objection(s) within 7 days of such action, unless the objection(s) has/have been resolved
informally. EPA and Respondents shall have 21 days from EPA’s receipt of Respondents’
written objection(s) to resolve the disputc through formal negotiations (the “Negotiation
Period™. The Negotiation Period may be extended at the sole discretion of EPA.

39.  Any agreement reached by the parties pursuant to this Section shall be in writing
and shali, upon signature by both parties, be incorporated into and become an enforceable part of
this Settlement Agreement. [ the Parties are unable to reach an agreement within the
Negotiation Pcriod, an EPA official at the Region 8§ management level or higher will issue a
written decision on the dispute to Respondents. For disputes involving the Work the EPA
management official shall be the Region 8 Assistant Regional Administrator. Ecosystems
Protection and Remediation. If the dispute involves cost recovery the management official shall
be the Assistant Regional Administrator for Enforcement, Compliance and Environmental
Justice. EPA’s decision shall be incorporated into and become an enforceable part of this
Settlement Agrecment.  Respondents’ obligations under this Settlement Agreement shall not be
tolied by submission of any abjcetion for dispute resolution under this Section.  Following
resolution of the dispute, as provided by this Section, Respondents shall fulfill the requirement
that was the subject of the dispute in accordance with the agrcement reached or with CPA's
decision, whichever occurs.

XVIL. FORCE MAJEURE

40. Respondents agree to perform all requirements of this Setitement Agrecement within
the time [imits cstablished under this Settlement Agreement, unless the performance is delayed
by a force majeure.  For purposes of this Settlement Agreement, a force majeure is defined as
any event arising {rom causes beyond the control of Respondents, or of any entity controlled by
Respondents, including bul not limited to their contractors and subcontraciors, which delays or
prevents performance of any obligation under this Settlement Agreement despite Respondents’
best efforts to fulfill the obligation.  Force majeure does not include financial inability to
complete the Work, increase of the work, or increased cost of perfermance.

41. Ifany event occurs or has occurred that may defay the performance ol any obligation
under this Settlement Agreement, whether or not caused by a force majenre event, Respondcents
shall notify EPA orally within 48 hours of when Respondents first knew that the event might cause
adelay. Within 7 days thereafler, Respondents shall provide 1o EPA in writing an explanation
and description of the reasons for the delay: the anticipated duration of the delay; all actions taken
or to be 1aken (o prevent or minimize the delay; a schedule for implementation of any measures o
be taken to prevent or mitigate the delay or the effect of the delay; Respondents’ rationale for
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atlributing such delay to a force majeure event if they intend to assert such a claim; and a
statement as lo whether, in the opinion of Respondents, such event may cause or contribute to an
endangerment to public health, welfare or the environment.  Failure 1o comply with the above
requirements shall preclude Respondents from asserting any claim of force migjeure tor that event
for the period of rime of such faiture to comply and for any additional delay caused by such failure.

42, [f EPA agrees that the delay or anticipated delay is atiributable to a force majewre
evenL. the time for performance of the obligations under this Setlement Agreement that are
affected by the force majeure event wilt be extended by EPA for such time as is necessary to
complete those abligations.  An extension of the time for performance of the obligations affected
by the force majewre event shall not, of itself, extend the time for performance of any other
obligation. If CPA does not agree that the delay or anticipated delay has been or will be caused
by a force majeure event, EPA will notify Respondents in writing of its decision. 1f EPA agrees
that the delay is attributablc to a force majeure event, EPA will notify Respondents in writing of
the length of the extension, if any, for performance of the obligations affected by the force majenre
event.

XVIIE. STIPULATED PENALTIES

43.  Respondents shall be liable to EPA for stipulated penalties in the amounts set forth io
Paragraphs 44 and 45 for failure to comply with the requirements of this Settlement Agreement
specilied below, unless excused under Section XVIT {Force Majeure).  “Compliance” by
Respondents shall include completion of the activities under this Settlement Agreement or any
work plan or other plan approved under this Settlement Agrecment identified below in accordance
with all applicable requirements of law. this Settfement Agreement, the SOW, and any plans or
other documents approved by EPA pursuant to this Settlement Agreement and within the specified
time schedules established by and approved under this Settlement Agreement.

44, Stpulated Penalty Amounts - Work.

a. The (ollowing stipulated penaltics shall accrue per violation per day for any
nencompliance identified in Paragraph 44(b):

Penalty Per Violation Per Day Period of Noncompliance
$__100.00 I'st through 14th day

$  200.00 15th through 30th day

$ 32.500.00 31st day and beyond

b. Compliance Milestones. Non-compliance is defined o include failure to fully
complete all items as written herein or as direcled by the RPM.
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45. Stipulated Penalty Amounts - Reporls. The following stipulated penalries shall
accrue per violation per day for failure to submit timely or adequate reports pursuant 1o Section
VI, or lo comply with other requirements relating to written documents:

Penaltv Per Violation Per Day Period of Noncompliance
$_100.00 Ist through 14ih day
$_200.00 15th through 30th day
$32,500.00 31st day and beyond

46. In the event that EPA assumes performance of a ponion or all of the Work pursuant
to Paragraph 56 of Section XX, Respondents shall be liabJe for a stipulated penalty in the amount
o $32.500.00.

47, All penalties shall begin 1o accrue on the day after the complete performance is due or
the day a violation occurs, and shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity. However, stipulated penalties shall not accrue:
1) with respecl to a deficient submission under Section V111 (Work to be Performed), during the
period, if any, beginning on the 31st day afler EPA’s receipt of such submission until the date that
EPA notifies Respondents of any deficiency; and 2) with respect to a decision by the EPA
Management Official, under Paragraph 37 of Section XVI (Dispute Reselution), during the period.
if any, beginning on the 2 Ist day after the Negotiation Period begins until the date that the CPA
management official issues a final decision regarding such dispute. Nothing in this Settlement
Agreement shall prevent the simultancous acerual of scparate penalties for separate violations of
this Scitlement Agreement,

48. Tollowing EPA's determination that Respondents have failed to comply wih a
requirement of this Settlement Agreement, EPA may give Respondents written notification of the
failure and describe the noncompliance. CPA may send Respondents a written desnand for
payment of the penalties, However, penalties shall accrue as provided in the preceding Paragraph
regardless of whether EPA has notified Respondeats of a violation.

49,  All penaltics accruing under this Section shall be due and payable to EPA within 45
days of Respondents® receipt from EPA of a demand (or payment of the penalties, unless
Respondents invoke the dispute resolution procedures under Section XVI (Dispute Resolution).
All payments to CPA under this Section shall be paid by certificd or cashier’s check(s) imade
payable 10 “EPA Hazardous Substances Superfund,” and shall be paid as outlined in Section XV
above except, if payment is to be conveyed by the methods indicaled below. Payment by check for,
penaltics and fines should be sent with accompanying transmittal letter(s). Additionally, the
certified or cashicr’s check shall indicate that the payment is for stipulated penalties, and shal)
reference the FPA Region and Site 1D Number 082X, the EPA Docket Numbergzeg - cgog. and
the name and address of the party(ies) making payment. Copies of check(s) paid pursuant (o this
Section. and any accompanying transmittal letter(s), shall be sent to CPA as provided in Section
XV.
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Regular Mail:

US Environmental Protection Agency
Fines and Penalties

Cincinnati Finance Center

PO Box 979077

St. Louis, MO 63197-9000

Fedcral Express, Airborne. etc.:

U.S. Bank

Government Lockbox 479077
US EPA Fines & Penalties
1005 Convention Plaza
SL-MO-C2-GL

St. Louis, MO 63101
314-4(8-1028

50. The payment of penaltics for Jack of timely submittal shall not alter in any way
Respondents’ obligation to complete performance of the Work required under this Settlement
Agrecment.

51.  Penalties shall continue to accrue during any dispute resolution period, but need not
he paid until 30 days after the dispute is resolved by agreement or by receipl of EPA’s decision.

52. [f Respondenis fail to pay stipulated penalties when due, EPA may institute
proccedings to collect the penalties, as well as [nterest.  Respondents shall pay Interest on the
unpaid balance, which shall begin to acerue on the date of demand made pursuant to Paragraph 48.
Nothing in this Settlement Agrecment shall be construed as prohibiting, altering, or in any way
limiting the ability of EPA to seek any other remedies or sanctions available by virtue of
Respondents’ violation of this Settlement Agrecement or of the statutes and regulations upon which
iL is based. including, but not limited to, penalties pursuant to Sections 106(b) and 122(]} of
CERCLA, 42 U.S.C. §§ 9606(b) and 9622(1). and punitive damages pursuant 10 Section 107(c)(3)
of CERCLA. 42 U.S.C. §9607(c)(3). Provided, however, that EPA shall not seek civil penallies
pursuant to Seclion 106{b) or 122(1) of CERCLA or punitive damages pursuant to Section
107{c}(3) of CERCLA for any violation for which a stipulated penalty is provided in this Section,
except in the case of a willful violation of this Settlement Agreement or in the cvent that EPA
assumes perfarmance of a portion or ali of the Work pursuant to Scction XX, Paragraph 56.
Nofwithstanding any other provision of this Section, EPA may, in its unreviewable discretion,
waive any portion of stipulated penalties that have accrued pursuant te this Settlement Agreement.
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X1X. COVENANT NOT TO SUE BY EPA

33.  Inconsideration of the actions that will be performed ard the paymenis that will be
made by Respondents under the terms of this Settlement Agreement, and except as otherwisc
specifically provided in this Settlement Agreement, EPA ¢ovenants not to sue or (o take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
U. S§.C. §§ 9606 and 9607(a), for the Work. T'uiure Response Costs, [nterim Response Costs, and
Past Response Cosis at OU4 of the Site.  This covenant not to sue shall 1ake effect upon reecipt
by EPA of tlie Past Response Costs due under Section XV of this Seltlement Agreement and any
Interest or Stipulated Penaltics due for failurc 10 pay Past Response Costs as required by Sections
XV and XVIII of this Senlement Agreement.  This cavenant not to sue is conditioned upon the
complete and satisfactory performance by Respondents of their obligations under this Settlemcent
Agreement, including. but not Limited to. completion of Work, and payment of Response Costs.
This covenant not to sue extends only to Respondents and does not extend to any other person.

XX. RESERVATIONS OF RIGHTS BY EPA

54. Except as specitically provided in this Settlement Agreement, nothing in this
Settlement Agreement shall limit the power and authority of EPA or {he United States to take,
dircet, or order all actions necessary to protect public health or welfare ar the environment or to
prevent, abate, or minimize an actual or threatened release of hazardous substances, pollutants or
contaminants, or hazardous or solid waste on, at, or from the Property. Further, nothing in this
Sctilement Agreement shall prevent CPA from sceking legal or equitable relicf to enforce the
terms of this Settiement Agreement, from taking other legal or equitable action as it decms
appropriate and necessary, or from requiring Respondents in the future 1o perform additional
activilies pursuant to CERCLA or any other applicable law.

55. The covenant not to sue set forth in Scction X1X above does not pertain o any
matters oiher than those expressly identified therein.  EPA reserves, and this Seitlement
Agreement is without prejudice to, atl rights against Respondents with respect 10 2)l other matters,
including, but not himited to:

a. claims bascd on a failure by Respondents to fully mest a requirement of this
Scttlement Agreement;

b. lisbility for casts not included within the definitions of Past, Interim or Fuiure
Response Costs:

¢. liability for performance of response aclion other than the Work;

d. crimmal habhty;
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e. liability for damages for injury 1o, destruction of, or loss of natural resources,
and for the costs of any natural resource damage assessments;

[ liability arising from the past, present. or future disposal, release or threat of
release of Waste Materials outside of the Property; and

g. liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Site.

56. Work Takegver. [nthe gvent EPA determines that Respondents have ceased
implementation of any portion of the Work, are sertously or repeatedly deficient or latc in their
performance of the Work, or ar¢ implementing the Work in a manner which may cause an
endangermest 1o huinan health or the environment. and after providing Respondents with nofice of
such determination, EPA may assume the performance of all or any portion of the Work as EPA
determines nccessary.  Respondents may invoke the procedures set forth in Section XV1 (Dispule
Resolution) 1o dispute EPA’s determination that takeover of the Work is warranted under this
Paragraph. Costs incurred by the United States in performing the Work pursuant o this
Paragraph shal] be considered Future Response Costs that Respondents shall pay pursuant to
Section XV {Payment of Response Costs). Notwithstanding any other provision ofthis
Settlement Agreement, EPA reiains all authority and reserves all rights to take any and all response
actions authorized by law.

XXI. COVENANT NOT TO SUE BY RESPONDENTS

57. Respondents covenant not to sue and agree not 10 assert any claims or causes of
aclion against the United States, or its contractors or employees, with respect to the Work, Past
Response Cusls. Interim Response Costs, Future Response Costs. or this Settlement Agreement,
including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund estabbshed by 26 U. S. C. § 9507. based on Sections 106(b)(2), 107, 111, V12, or 113 of
CERCLA, 42 U. S. C. §§ 9606(b)(2), 9607. 9611, 9612, or 9613. or any ather provision of law:

b. any claim arising out of response actions at or in connection with the Site,
including any ¢laim under the United States Constitution, the State Constitution, the Tucker AcL,
28 U. S. C. § 1491, the Equal Access 1o Justice Act, 28 U. S. C. § 2412, as amendced. or a1
common law; or

c. anyclaim against the United States pursuant to Sections 107 and 113 of
CERCLA. 42 U. S. C. §§ 9607 and 9613, relating to the Work, Past Response Costs, Interim
Response Costs, Future Response Costs, or this Settlement Agreement.
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d. Except as provided in Section XX1 these covenants nol to sue shall not apply in
the event the United States brings a cause of action or issucs an order pursuant to the reservations
set forth in Paragraphs 55 (b). (c). and (e) - (g) but only to the extent that Respondents’ claims
arise from the same response action, response costs, or damnages that the United States is seeking
pursuant (o the applicable reservation.

58. Nothing in this Setilement Agreement shall be deemed to constitute approval or
preauthorization of a ctaim within the meaning of Section 1] of CERCLA, 42 U. S. C. § 9611,
or 40 C. F. R. §300.700(d).

XXII. OTHER CLAIMS

59. By issuance of this Seltlement Agreement, the United States and EPA assume no
liability for injuries or damages to persons or property resulting from any acts or omissions of
Respondents. The United States or EPA shall not be decemed a party 1o any contract entered into
by Respondents or their directors, officers, employees, agents, successors, representatives, assigns,
contractors, or consitltants in carrying out actions pursuant to this Settlement Agreement.

60. Except as expressty provided in Section XTX (Covenant Not to Sue by EPA), nothing
in this Scrilement Agreement constitutes a satisfaction ol or release from any claim or cause of
action against Respondents or any person not & party to this Settlement Agreement, for any liability
such person may have under CERCLA, other statutes, or common law, including but not limited to
any claims of the United States for costs, damages and interest under Sections 106 and 107 of
CERCLA, 42 U.8.C. §§ 9606 and 9607.

61. No action or decision by EPA pursuant to this Settlement Agreement shall give risc to
any right to judicial review, except as set forth in Section 113(h) of CERCLA, 42 U.§.C. § 9613(h).

XXIII, CONTRIBUTION AND OTHER MATTERS

62. a. The Parlies agree that this Settlement Agreement constitules an administralive
settlement for purposes of Section 113(N(2) of CERCLA, 42 U.5.C. § 9613(f)(2), and that
Respondents are entitled. as of the Effective Date, 1o protection from contribution actions or claims
as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. §§ 9613()(2) and
9622(I)(4), for “masters addressed’ in this Serlement Agreement. The “matters addressed™ in this
Settlement Agreement are the Work and Past Response Costs, Future Response Casts and Interim
Response Costs.

b. The Parties agree that this Settlement Agreement constitutes an administrative
setilement for purpases of Section F13(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(N(3)(B), pursuant 1o
which Respondcents have, as of the Effective Date. resolved their liability to the United States for
the Work. Past Response Costs, Interim Response Costs, and Future Response Cosls,
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INDEMNIFICATION

63. Respondents shall indemnify, save and hold harmless the United States, its afficials,
agents. contractors, subconiractors, employees and representatives from any and all claims or
causes of action arising from. or on account of, negligent or other wrongful acts or omissions of
Respondents. their officers, directors, emplayees, agents, contractaors, or subconiractors, in carrying
out actions pursuant to this Scitlement Agrcement. In addition, Respondents agree to pay the
United States all costs incurred by the Uniled States, including but not limited to attorneys fees and
ather expenscs of litigation and settlenicat, arising from or on account of ¢laims made against the
United Siates based on negligent or other wrengful acts or omissions of Respondents, their officers,
directors. employees, agents, contractors, subconiractors and any persons acting on their behalf or
under their control, in carrying out activities pursuant to this Settlement Agreement.  The United
States shall not be held out as a party to any contract entered into by or on behalf of Respondents in
carTying out activities pursuant to this Settlement Agreement. Neither Respondents nor any such
contracior shall be considered an agent of the United States.

64. The United States shall give Respondents notice of any claim for which the United
States plans 1o seek indemnification pursuant to this Section and shall consult with Respondenis
prior to settling such claim.

65. Respondents waive all claims against the United States for damages or reimbursement
or for set-off of any payments made or to be made to the United States, arising from or on account
of any contre 1, agreement, or arrangement between any one or more of Respondents and any
person for performance of Work on or relating to the Property, including, but not limited to, claims
on account of construction delays.  In addition, Respondents shall indemnity and hold harmless
the United States with respect Lo any and all claims for damages or reimbursement arising from or
on account of any contract, agreement, or arrangement between any one or more of Respondents
and any person for performance of Work on or relating to the Property, including, but not limited
to, claims on account of construction delays.

XXV, INSURANCE

66. Atleast 10 days prior to commencing any on-Property work under this Settlement
Agreement, Respondents shall secure, and shall maintain for the duration of this Settlement
Agreement, comprehensive general liability insurance and automobile insurance with limits of 1.0
million dollars, combined single limit, naming EPA and the Utah DEQ as additional insureds.
Within the same time period, Respondents shall provide EPA with certificates of such insurance.
and if requested. copies of the policics Respondents shall submit such certificates each year on the
anniversary of the Effective Date for the duration of the Seitlement Agreement. 1 addition, for the
duration of thic Settlement Agreement, Respondents shall satisfy, or shall ensure that their
contractors oy subcontractors satisfy, atl applicable laws and regulations regarding the provision of
workers’ compensation insurance for all persons performing the Work on behalf of Respondents in
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furtherance of this Settlement Agreement.  [f Respondents demonstraie by evidence satisfactory to
EPA that any conlractor or subcontractor maintains insurance equivalent to that described above, or
insurance covering some or all of the same risks but in an equal or lesser amount, then Respondents
need provide only that portion of the insurance described above which is not maintained by such
contractor or subcontractor.

XXVIL. FINANCIAL ASSURANCE

67.  Inthe cvent that response actions at the Property are estimated by EPA o cost
£5 million or more, Respondents shall establish and thereafter maintain financial assurance in an
amount necessary to complete those response actions. The amount of the financial assurance shall
be equivalent 1o EPA’s estimate of the cost of the response action. [f necessary, Respondents shall,
wilhin thirty (45) days of EPA’s determination that response actions al the Property are likely to
cost $5 mullion or more, establish one or maore irrevocable letters of credit, which shall be payable
to or at the direction of EPA, issued for a period of at least one year, and provide that the expiration
date will be automatically extended for a period of at least one year unless Respondents completes
the response action or the issuing by financial institution notifies Respondents by certified mail of'a
decisian not to extend the expiration date. 11 the later occurs, Respondents shall gbtain EPA’s
approval for an alternate financial assurance(s);

68. If, after the Effective Date, Respondents can show that the estimated cost to
complele the remaining Work has diminished below the amount set forth in Paragraph 67 of this
Section, Respondents may, on any anniversary date of the Effective Date, or at any other time
agreed 10 by the Parties, reduce the amount of the financial security provided under this Section to
the estimated cost of the remaining Work to be performed. Respondents shall submit a proposal
for such reduction to EPA, in accordance with the requirements of this Section, and may reduce the
amount of the security after receiving written approval from EPA.  In the event of a dispule,
Respondents may seek dispute resolution pursuant to Section XVI (Dispute Resolulion).
Respondents may reduce the amount of security in accordance with EPA’s written decision
resolving the dispute.

XXVII. MODIEICATIONS

69.  The RPM or his designaled representative may approve modi(ications (o any plan or
schedule or requirement(s of the Staternent of Work in writing or by oral direction.  Any oral
modification will be memorialized in writing by EPA promplly, bul shall have as its effective date
the date of the RPM’s (or his designated representatives’) oral direction.  Any other requirements
of this Setilement Agreement may be modified in writing by mutual agreement of the parties.

70. 1f Respondents seek permission 1o deviate from any approved work plan or schedule
or Statement of Waork, Respondents® Project Coordinator shall submit a written request to EPA for
approval cutlining the proposed modification and its basis. Respondents may not proceed with the
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requested deviation until receiving oral or written approval from the RPM or his designated
represcnlative pursuant to Paragraph 69.

71.  No informal advice, guidance, suggestion. or comment by the RPM or other EPA
representatives regarding reporis, plans, specifications, schedules, or any other writing submitted by
Respondents shall relieve Respondents of their obiigation to obtain any formal approval required by
this Settlement Agreement, or to comply with all requirements of this Settlerent Agreement, unless
it is formalty modified.

XXVII. NOTICE OF COMPLETION OF WORK

72. When EPA determines, after EPA’s teview of the Final Report, that all Work has been
fully performed in accordance with this Scttlement Agreement, with the exception of any
continuing obligations requircd by this Settlement Agreement, including, e g. post-removal site
controls, or continued record retention or continuing access, EPA will provide written notice to
Respondents.  1f EPA determines that any such Work has not been completed in accordance with
this Seltlement Agrecinent. EPA will natify Respondents, provide a list of the deficiencies, and
require that Respondents modify the Work Plan if appropriate in order to correct such deficiencies.

Respondents shall implement the modified and approved Work Plan and shall submit a modified
Final Report in accordance with the EPA nolice.  Failure by Respondents to implement the
approved modified Work Plan shall be a violation of this Setllement Agreement.

XXTX. INTEGRATION/APPENDICES

73. This Settlernent Agreement and its appendices constitute the final, complete and
exclusive agreement and understanding among the Parties with respect to the settlement embodied
in this Seitlement Agreement.  The parties acknowledge that there are no representations,
agrecments or understandings relating to the scttlement other than those expressly contained in this
Setilement Agreement,

XXX. EFFECTIVE DATE

74, This Scitiement Agrecement shall be effeciive 30 days after the Settlement Agreement
is signed by the Regional Administrator or his/her delegatee.

The vndersigned representative(s) of Respondents certify(ies) that it (they) is (are) fully

authorized to enter into the terms and conditions of this Settlement Agreement and to bind the
party(ies) it (they) represent(s) to this document.
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Administrative Order on Consent EPA Region 8, and Kennecott Utah Copper Corporation
and O. M. Enterprises, Inc. RE: Jacobs Smelter Superfund Site

Agreed this dayof Aol 2000
/

For Respondents Kennecoit Utah Copper Corporation

By :_,’/C\?‘Hr l/

Tile (&7

. A, 0 ~
Agreed this 720 day of 7) & h? , 200

For Respondents OM Enterprises Company

-3
TN 3 ,
N, LA
By _( 7 Prien A LBl L L

i - 7 ; Y .
Tile e & [ 1? ,Z.-. ,;; #{;{!}f;‘ ;/1'/;?/‘-',"//'3,
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Administrative Order or Consent EPA Region 8, and Kennecott Utah Copper Corporation
and O. M. Enterprises, Inc. RE: Jacobs Smelter Superfund Site

It is so ORDERED and Agreed this .27 = day of /] Liq i st ,2008

BY: et Gt DATE: 8/_&7 [os
Matthew Cohn e
Supervising Aftorney, Legal Enforcement Program,

Office of Lnforcement, Compliance & Environmentat Justice

Region &

U. S. Environmental Protection Agency

B@%@é\aﬂ oate: B/37/08
Sharatf KerW/ J )

Director, Technical Enforcement Program,

Office of Enforcement, Compliance & Environmental Justice
Region &

U. §. Environmental Protection Agency

\ *
i T

BY: Lo/ A A — DATE: ¥ [ 28 |of
David Ostrander ¢ ’
Director, Preparedness, Assessment and Emergency Response Program
Office of Ecosystems Protection and Remediation

Repion 8

U. S. Environmental Protection Agency

EFFECTIVE DATE: , 2008




