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Dear Sir and/or Madam:

Regarding the above-captioned matter enclosed please the original and two copies of
Respondents, Flexabar Corporation and Flexdel Corporation’s Amended Answer to the
Administrative Complaint, and Certification of Service.

Please file the originals of record and return time-stamped copes to me in the enclosed
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Thank you for your kind assistance in this regard.
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AMENDED ANSWER TO ADMINISTRATIVE COMPLAINT
AND REQUEST FOR ADMINISTRATIVE HEARING

TO THE REGIONAL HEARING CLERK:

NOW COME Respondents, Flexabar Corporation (“Flexabar”) and Flexdel Corporation
(“Flexdel™), (collectively, "Respondents"), through their undersigned legal representative, and state
as follows for their Answer to the Administrative Complaint issued by the United States
Environmental Protection Agency ("EPA") Region II, and their Request for an Administrative
Hearing, and respectfully allege and pray as follows:

1. Admitted.

2. Denied. Respondents lack knowledge sufficient to form a belief as to the truth of the
averments as to whether or not the Complainant has been duly delegated authority to institute this
action, and therefore this averment is deemed denied. By way of further answer, the averments
contained in Paragraph 2 of the Administrative Complaint constitute conclusions of law to which
no response is required.

3. Admitted in part and denied in part. Flexabar and Flexdel are Respondents, and are
both incorporated in New Jersey. It is expressly denied that Flexdel is a subsidiary of Flexabar;

however, respondents further aver that Flexabar and Flexdel are related companies.



4. Admitted. Respondents admit that each of them is a person within the meaning of
Section 2(s) of FIFRA.

5. Admitted. Respondents admit that Flexabar maintains an establishment, as defined
in Section 2(dd) of FIFRA, at the stated Lakewood, New Jersey address.

6. Admitted. Respondents admit that Flexabar has properly registered its establishment
(“the Lakewood facility”) with EPA in compliance with FIFRA, and received Establishment Number
009339-NJ-001 as its establishment number for that facility.

7. Admitted.

8. Admitted.

9. Admitted.

10.  Theaverments contained in Paragraph 10 of the Administrative Complaint constitute
conclusions of law to which no response is required.

11.  Theaverments contained in Paragraph 11 of the Administrative Complaint constitute
conclusions of law to which no response is required.

12.  Theaverments contained in Paragraph 12 of the Administrative Complaint constitute
conclusions of law to which no response is required.

13.  Theaverments contained in Paragraph 13 of the Administrative Complaint constitute
conclusions of law to which no response is required.

14.  Admitted. Respondents admit that, at all times relevant to this Administrative
Complaint, Bioshield was a registered pesticide of Nova Biogenetics. Respondents further aver that
Bioshield was properly registered with EPA by Nova Biogenetics, as a pesticide under FIFRA, with
an EPA approved and issued Registered Product number of 754-97.

15.  Admitted in part and denied in part. Respondents expressly admit that, and/or by way
of further answer state that:

(a) In compliance with 40 C.F.R.§ 152.132, Respondent Flexabar properly filed
a Notice of Supplemental Distribution of a Registered Product (EPA Form #8750-5) ("Notice") to
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distribute Bioshield under its own label.

(b) Flexabar requested authority to distribute "Aquagard II Solvent Base Fortified
with Bioshield (provides an invisible barrier to inhibit the growth of algae).” (A true and correct
copy of the Notice of Supplemental Distribution of a Registered Product is attached hereto as Exhibit
1 and incorporated by reference as though set forth herein).

© The Notice properly identified "Flexabar Corporation,” and the Lakewood
facility, as the "Distributor.”

(d) The Notice properly identified the name of the Registered Product to be
distributed ("Bioshield").

(e) The Notice properly identified the existing EPA Registration Number for the
Product to be distributed (“754-97-6 NJ0O1").

® The Notice properly identified the name of the existing Distributor Company
Number approved by EPA for Nova Biogenetics (“754-97").

Respondent denies the averment that such Notice was filed on August 28, 2003, and by way
of further answer, avers that such Notice was filed on July 2, 2003.

16.  Admitted. It is expressly admitted that in response to the Notice, EPA assigned
Flexabar supplemental distributor number 754-97-6-9339 to distribute Bioshield. By way of further
answer, on August 8, 2003, EPA advised Flexabar that it had approved the Notice of Supplemental
Distribution of a Registered Product, legally authorizing Flexabar to distribute “Aquagard II Solvent
Base Fortified with Bioshield (provides an invisible barrier to inhibit the growth of algae)” under the
above-referenced number [which combined Nova Biogenetics’ Distributor Company Number (754-
97) with Flexabar’s EPA Establishment Number (9339)]. This approval was communicated to
Flexabar by Barbara Purcell, of EPA’s Front End Processing Staff, Information Services Branch,
Program Management and Support Division. (See Flexabar’s August 8, 2003 letter to Barbara
Purcell, from Hamdi Latif, Flexabar’s Technical Director, with handwritten notes, a true and correct

copy of which is attached hereto as Exhibit 2 and incorporated by reference as though set forth
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herein).

17.  Denied. Respondents lack knowledge sufficient to form a belief as to the truth of the
averments as to whether or not the March 2006 inspection was conducted, and therefore the
averments in paragraph 17 are deemed denied.

18.  Respondents lack knowledge sufficient to form a belief as to the truth of the
averments as to the facts averred in paragraph 18, and therefore the averments in paragraph 18 are
deemed denied.

19.  Respondents lack knowledge sufficient to form a belief as to the truth of the
averments as to the facts averred in paragraph 19, and therefore the averments in paragraph 19 are
deemed denied. By way of further answer, Flexdel did prepare a label or labels in English and
French, which was or were intended for use in Canada, for Aquagard II spray paint “fortified with
Bioshield.”

20.  Denied. Respondents lack knowledge sufficient to form a belief as to the truth of the
averments as to the facts averred in paragraph 20, and therefore the averments in paragraph 20 are
deemed denied.

21.  Denied. The averments contained in Paragraph 21 of the Administrative Complaint
constitute conclusions of law to which no response is required.

22.  Admitted in part and denied in part. Respondents lack knowledge sufficient to form
a belief as to the truth of the averments as to the facts averred in paragraph 22 concerning sales of
the particular product to Lockwood, and therefore the averments in paragraph 22 are deemed denied.
By way of further answer, Flexdel admits that it sold product to distributors bearing the Aquagard
IT label, stating that it was “Fortified with Bioshield.”

23.  Admitted in part and denied in part. Respondents admit that an EPA inspector
conducted the April 2006 inspection. By way of further answer, Respondents lack knowledge
sufficient to form a belief as to the truth of the averments as to the extent of the inspector’s

authorization, so that such averments are deemed denied.
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24.  Admitted.
25. Admitted.
26.  Denied. The averments contained in Paragraph 26 of the Administrative Complaint

constitute conclusions of law to which no response is required.

27. Admitted.
28. Admitted.
29. Admitted.

COUNTS 1-6

30. Denied. The averments contained in Paragraph 30 of the Administrative Complaint
constitute conclusions of law to which no response is required. The statute speaks for itself.

31.  Denied. The averments contained in Paragraph 31 of the Administrative Complaint
constitute conclusions of law to which no response is required. The statute speaks for itself.

32.  Denied. The averments contained in Paragraph 32 of the Administrative Complaint
constitute conclusions of law to which no response is required. The statute speaks for itself.

33.  Denied. The averments contained in Paragraph 33 of the Administrative Complaint
constitute conclusions of law to which no response is required. The statute speaks for itself.

34.  Denied. The averments contained in Paragraph 34 of the Administrative Complaint
constitute conclusions of law to which no response is required. The statute speaks for itself.

35.  Admitted in part and denied in part. The averments contained in Paragraph 35 of the
Administrative Complaint constitute conclusions of law to which no response is required. By way
of further answer, the label of the Aquagard II pesticide product collected during the March 2006
inspection of Lockwood Boat Works, Inc. was not prepared for or intended for sale or distribution
within the United States, and this use of this label on a product which may have been sold or
distributed to Lockwood appears to have been the result of an error in using this label for a product
sold or distributed within the United States. However, the label did contain a statement of

ingredients and their chemical abstract numbers, and stated them in order of their concentration, but
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did not contain their percentages within that formulation.

36.  Admitted in part and denied in part. The label of the Aquagard II pesticide product
collected during the March 2006 inspection of Lockwood Boat Works, Inc. bears the establishment
registration number of the establishment that produced it. However, due to confusion over the
information which Respondents received from EPA, this establishment registration number is not
correct, despite Respondents’ good faith efforts to state such an establishment registration number.
The establishment registration number on the label inadvertently combines Flexabar’s EPA-issued
establishment registration number with Flexdel’s EPA-issued supplemental distributor number for
the product.

37.  Admitted. Respondents admit that the label properly identifies Flexdel, which was
the EPA-approved supplemental distributor for this product. The label further provides the address
and telephone number at which to contact Flexdel about this product.

38.  Denied. The averments contained in Paragraph 38 of the Administrative Complaint
constitute conclusions of law to which no response is required.

39.  Admitted in part and denied in part. The averments contained in Paragraph 39 of the
Administrative Complaint constitute conclusions of law to which no response is required. By way
of further answer, the label of the Aquagard II pesticide product collected during the April 2006
inspection of Flexabar was prepared for and intended for sale and distribution within the United
States. This label did contain a statement of ingredients, and their chemical abstract numbers, and
stated them in order of their concentration, but did not contain their percentages within that
formulation.

40.  Admitted in part and denied in part. The label of the Aquagard II pesticide product
collected during the April 2006 inspection of the Lakewood facility bears the establishment
registration number of the establishment that produced it. However, due to confusion over the
information which Respondents received from EPA, this establishment registration number is not

correct, despite Respondents’ good faith efforts to state such an establishment registration number.
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The establishment registration number on the label inadvertently combines Flexabar’s EPA-issued
establishment registration number with Flexdel’s EPA-issued supplemental distributor number for
the product. However, Flexabar, changed that number to “754-97-8" from “754-97-6" because of
its good faith belief that this change was the correct way to reflect the fact that Nova Biogenetics’
EPA registration had been changed due to a corporate change under which its new name was now
Nova Specialty.

41.  Admitted. By way of further answer, see Respondent’s answer to paragraph 40,
above.

42.  Admitted. Respondents admit that the label properly identifies Flexdel, which was
the EPA-approved supplemental distributor for this product. The label further provides the address
and telephone number at which to contact Flexdel about this product.

43.  Denied. The averments contained in Paragraph 43 of the Administrative Complaint
constitute conclusions of law to which no response is required.

44,  Denied. The averments contained in Paragraph 44 of the Administrative Complaint
constitute conclusions of law to which no response is required.

AFFIRMATIVE DEFENSES

45.  Section 14] of FIFRA authorizes the Administrator of EPA to issuing a warning in
lieu of imposing a civil penalty where the violation occurred despite the exercise of due care, and
did not cause significant harm to health or the environment. (“Whenever the Administrator finds
that the violation occurred despite the exercise of due care or did not cause significant harm
to health or the environment, the Administrator may issue a warning in lieu of a penalty.” 7
U.S.C. §136/). (Emphasis added). The penalty imposed on Respondent violates FIFRA, and is
arbitrary and capricious, because the circumstances of this case warrant issuing such a warning in
lieu of imposition of any penalty at all, much less the maximum available statutory penalty. See,
e.g., In the Matter of Aqua Clear Industries, Inc., Docket No. LF.&R.-1I-534-C (1996) (citing Section
1361(a)(4), and holding “Because neither the gravity of the potential for harm nor the gravity of the
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misconduct appears to be significant, Complainant will be ordered to explain why the circumstances
herein warrant a penalty rather than simply a warning.” Id., at *2).

46.  Respondents acted in good faith, and lacked any intent to violate the law.
Respondents reasonably believed that the product was properly labeled in compliance with FIFRA,
and was not misbranded. The penalty assessed, which represents the maximum statutory penalty
available, is arbitrary and capricious because it fails to take into consideration or give adequate
weight to, reasonable, good faith efforts to comply with the law which include, but are not limited
to:

(a) Flexabar’s proper registration with EPA of its Lakewood facility, in
compliance with FIFRA, as Establishment Number 009339-NJ-001;

(b) Flexabar’s submission to EPA, prior to the distribution of such product of a
Notice of Supplemental Distribution of a Registered Product, requesting authority to distribute
“Aquagard II Solvent Base Fortified with Bioshield (provides an invisible barrier to inhibit the
growth of algae)”;

(c) Flexabar and Flexdel’s prompt discontinuance of further sales of “Aquagard
IT Solvent Base Fortified with Bioshield,” in 2006, after they became aware of EPA’s concerns about
labeling.

47. Respondents’ good faith actions set forth in paragraph 46, above, represent
“substantial compliance” with the purposes and requirements of FIFRA, 7 U.S.C. § 135, et seq., such
that Complainant's claims are barred by the doctrine of substantial compliance.

48.  The penalty assessed fails to take into consideration that EPA had advised Flexabar
that it had approved the Notice of Supplemental Distribution of a Registered Product, thus legally
authorizing Flexabar to distribute “Aquagard II Solvent Base Fortified with Bioshield (provides an
invisible barrier to inhibit the growth of algae)” under supplemental distributor number 754-97-6-
9339, and therefore it is arbitrary and capricious.

49.  Respondents qualify as a “small business” under Section 4(1)(4)(D)(iii) and 4(i)(E)(ii)
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of FIFRA, 7U.S.C. §§ 136a-1(i)(4)D)(iii) and (i)(E)(ii), since they have fewer than 150 employees
and less than $40 million in annual sales, and under EPA’s “Small Business Compliance Policy,”
FRL-6576-4, effective May 11, 2000, since it employs fewer than 100 individuals. Under Section
(E)(2) of the “Small Business Compliance Policy,” “if a small business has otherwise made a
good faith effort to comply, EPA has discretion, pursuant to applicable enforcement response
or penalty policies, to waive or reduce civil penalties.” (Emphasis added). The proposed penalty
is unreasonable, arbitrary and capricious because it fails to take into consideration Respondents’
status as a small business by either waiving or reducing the penalty imposed.

50. EPA’s “Small Business Compliance Policy,” FRL-6576-4, effective May 11, 2000,
also directs that civil penalties should be waived or reduced for small businesses who “make good
faith efforts to correct violations.” (“EPA will waive or reduce the gravity component of civil
penalties whenever a small business makes a good faith effort to comply with environmental
regulations by . . . expeditiously correcting the violation within the proper time frame.”)
(Emphasis added). Respondent took corrective action by promptly discontinuing sales of the product
containing Bioshield after becoming aware of EPA’s concerns about the labeling of this product.
Complainant’s failure to waive or reduce the proposed penalty is inconsistent with the Small
Business Compliance Policy, and is unreasonable, arbitrary and capricious because fails to take this
corrective action into consideration or give it adequate weight.

51.  The proposed penalty fails to take into consideration Respondents’ status as a small
business, their ability to pay the proposed penalty, and the undue hardship that such a penalty would
impose and thus is unreasonable, arbitrary and capricious.

52.  The amount of the proposed penalty has not been reduced, pursuant to the “Final EPA
Supplemental Environmental Projects Policy” of May 1998 (63 FR 24796, June 5, 1998), to take into
consideration Respondents’ willingness to implement a Supplemental Environmental Project (SEP)
under a Settlement With Conditions (SWC).

53.  Complainant's claims are barred by principles of equitable estoppel, because of
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Respondents’ reasonable and detrimental reliance on information from EPA, including:
(a) EPA’s August 8, 2003 advice to Flexabar that it had approved the Notice of
Supplemental Distribution of a Registered Product, thus legally authorizing Flexabar to distribute
“Aquagard II Solvent Base Fortified with Bioshield (provides an invisible barrier to inhibit the
growth of algae)” under supplemental distributor number 754-97-6-9339;
(b) EPA’s instructions on its Form #8750-5 (“Notice of Supplemental
Distribution of a Registered Product™), which Flexabar submitted to EPA to request authorization
to distribute “Aquagard II Solvent Base Fortified with Bioshield (provides an invisible barrier to
inhibit the growth of algae).” This form states: “ Note: Do not submit distributor product labels.”
These instructions impeded Respondents from obtaining prompt review of labeling for the product
which might have identified any deficiencies in the labels prior to sale or distribution of the product.
54. Complainant's claims and the assessed penalty, which represents the maximum
statutory penalty available, are arbitrary, capricious, and not otherwise in accordance with law.
55. Complainant's claims are arbitrary, capricious, and not otherwise in accordance with
law, because the assessed penalty, which represents the maximum statutory penalty available, is

manifestly excessive under the totality of the circumstances. See, e.g., James C. Lin and Lin Cubing,

Inc., FIFRA Appeal No. 94-2 (assessed penalties reduced from $5000 per count to $1000 per count).

56.  The proposed penalty, which represents the maximum statutory penalty available, is
unreasonable, arbitrary and capricious in light of the nature, circumstances, extent, number, and
gravity of the alleged violations, and in light of Respondents’ prior compliance history, degree of
culpability, and lack of economic benefit or savings accruing to Respondents by virtue of the alleged
violations.

57.  The penalty assessed is arbitrary and capricious because it fails to take into
consideration or give adequate weight to the fact that any violation of FIFRA by Respondents, was
at most inadvertent and unintentional, and was not intentional or willful.

58.  The penalty assessed is arbitrary and capricious because it fails to take into
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consideration or give adequate weight to the absence of any history of FIFRA violations by
Respondents.

59. The penalties assessed are arbitrary, capricious, and are unconscionably
disproportionate to the offenses, since Complainant’s evaluation of the “gravity of the violation”
failed to take into consideration or give adequate weight to facts concerning:

(a) the “gravity of the harm,” including but not limited to, that the alleged
violations: (1) did not contain any substances in quantities that are highly toxic to man, and (2) did
not result in any actual harm to human health or to the environment;

(b) the “gravity of the misconduct,” including but not limited to, that the alleged
violations did not involve: (1) any false or misleading information, and (2) did not omit any

directions for use or caution or warning statements. See, .g., In the Matter of Aqua Clear Industries,

Inc., (citing Section 1361(a)(4), and holding “Because neither the gravity of the potential for harm
nor the gravity of the misconduct appears to be significant, Complainant will be ordered to explain
why the circumstances herein warrant a penalty rather than simply a warning.” Id., at *2); See also,

In the Matter of Sav-Mart, Inc., Docket No. FIFRA-09-0819-C-92-36 (reduction of EPA’s civil

penalty to 25% of the statutory maximum, from 60%, was appropriate where “the severity of
Respondents’ violations is strikingly modest” because there was an “absence of harm to human
health or the environment.” *Id., at 10-11).

60.  The penalty assessed is unreasonable, arbitrary and capricious because it violates the
doctrine of merger, by assessing multiple penalties for different violations that arose from a single,
interrelated set of actions. See EPA’s Enforcement Response Policy (at 26), which provides that “A
single event or action ... which can be considered as two unlawful acts under FIFRA (Section
12) cannot result in a civil penalty greater than the statutory limit for one offense of FIFRA.”

(Emphasis added). See also, In the Matter of Sav-Mart, Inc., *Id., at 5-7, requiring that violations

be independent of each other). Respondents’ failure to properly list the establishment registration

number on more than one label of products sold or distributed on different dates must constitute no
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more than one offense. Respondents’ failure to properly list the ingredient statement on more than
one label of products sold or distributed on different dates must constitute no more than one offense.
Therefore, the maximum statutory penalties that should have been considered by EPA, before taking
all other statutory and equitable factors into account, should have been no more than $13,000, for
two violations (failing to properly list the establishment registration number and failing to properly
list the ingredient statement), instead of $39,000 for six violations.

61. The penalty assessed is unreasonable, arbitrary and capricious because it fails to take
into consideration or give adequate weight to Respondents’ cooperation with EPA’s inspection of
the Lakewood facility. Accordingly, the basis for any proposed administrative penalty should be
adjusted in consideration of this cooperation.

62.  The penalty assessed is arbitrary and capricious because it fails to take into
consideration or give adequate weight to other factors, as required in the interests of justice.

63.  The penalty assessed is arbitrary and capricious because it fails to take into
consideration or give adequate weight to the fact that the label of the Aquagard II pesticide product
collected during the March 2006 inspection of Lockwood Boat Works, Inc. was not prepared for or
intended for sale or distribution within the United States, and this use of this label on a product
which may have been sold or distributed to Lockwood appears to have been the result of an error in
using this label for a product sold or distributed within the United States.

64.  The assessed penalty is manifestly excessive, and thus arbitrary and capricious,
because Respondents no longer manufacture or distribute Aquagard II Solvent product containing
Bioshield as an ingredient, and have not manufactured or distributed such product since 2006, and
there is no reasonable basis for believing that any violations will occur in the future.

65.  The penalty assessed is arbitrary, capricious, and represents a patent abuse of

discretion since it is inconsistent with the magnitude of other penalties assessed, and/or settlements

reached, by other Regions of the EPA for similar violations. See, e.g., Katzson Brothers, Inc. v.

United States Environmental Protection Agency, 839 F.2d 1396 (10* Cir. 1988) (“...we question
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EPA’s judgment in assessing a fine that is only $800 less than the maximum penaity amount. EPA
has shown greater temperance in the past (citations omitted))” (Emphasis added).

66. FIFRA’s mandates and the proposed penalties are unreasonable, excessively
burdensome, and violate Respondents’ rights to substantive and procedural due process pursuant to
the Fifth Amendment of the United States Constitution.

67.  Complainant's claims are barred by principles of elementary fairness.

68.  FIFRA is a strict liability statute that violates Respondents’ rights to due process
pursuant to the Fifth Amendment of the United States Constitution, since any violation of FIFRA
by Respondents was at most inadvertent and unintentional, and was not intentional or willful. See,
e.g., Aero-Master v. EPA, 765 F.2d 746, 747 (8" Cir. 1985) (recommending reduction of the
assessed penalty because the violation was “essentially technical and non-willful”).

69. Complainant's claims fail to state a cause of action.

70.  Complainant's claims are barred due to a lack of proper delegation of administrative

authority to the Regional Administrator of the EPA.

71.  Complainant's claims are barred by the doctrine of laches.
72.  Complainant's claims are barred by the statute of limitations.
73.  Complainant's claims are barred by a lack of subject matter jurisdiction.

74.  Complainant's claims and the assessed penalty violate the Administrative Procedure
Act, 40 U.S.C. §§22.01 - 22.43, et seq.

Respondentsreserve the right to amend their answer prior to a hearing to assert any additional
defenses of whose applicability they become aware.

HEARING REQUEST

Respondents hereby respectfully request an administrative hearing pursuant to the
Administrative Procedures Act and other applicable laws and regulations, so that they are afforded
an opportunity to contest the findings alleged in the Administrative Complaint and the
appropriateness of the proposed penalty. Respondents respectfully reserve the right prior to hearing

to place in issue additional facts which they determine to be relevant or in the interests of justice.
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ALTERNATIVE DISPUTE RESOLUTION REQUEST

Respondents hereby respectfully request an opportunity to participate in Alternative Dispute
Resolution with respect to the findings alleged in the Administrative Complaint and the

appropriateness of the proposed penalty.

Respectfully submitted,
MICHELMAN & BRICKER, P.C.

Dated: September 18, 2008 Qﬂ‘@ MQ/\‘

DAVID F. MICHELMAN, Esquire
2207 Chestnut Street
Philadelphia, PA 19103

COUNSEL FOR RESPONDENTS
FLEXABAR CORPORATION AND
FLEXDEL CORPORATION

-14-






« [ LIHIHXH




_ 2 i UNITED STATES ENVIRONMENTAL PRQTECTION AGENCY
L g ] WASHING fCN, 0.C. 20480
! Slmzzf ' STNG IO, UL, <
T3, &

Pt_vt_lv D AUU 06 7UU-J

CFFICE QF
PREVENTICN, PESTICICES AND

N\
Ji 2 8 2003 TOXIC SUBSTANCES

SUBJECT: Recaipt af Notice cf sSupplementzl Reglstrzticn
Dear Distributor:

The Qffica.of Pesticide Frograms has recsived your Notica of
Suprlemental Registration of Distributor.

Attached is a copy of the EPA pinpunched form for vour
racords. .

S;fcerelv,

TQW p\«ww\

Front End Procassing sStaff
Information Servicss Branch
Program Management and Support Division

s, Rmc(sdtﬁnc-;c'znlae
— TN oy caper OIE

A

' N —c ! - oy




Please R2.ad All Instructions SBefora Compteting this Form (Form must se typed) Form Approved. OMB Alo. 2070-0044. -

SEP,

i ~ United States

Environmental Protectioh Agency
Qffice of Pasticide Programs (7505C)
Washnington, DC 20460

Natice of Suppiemen‘tal Distribution of a Registered Pesticide Product

Instructions

After a registrant has obtained final registrafian for the basic product, the registrant may. then supplementaily
d}sm‘bute his/her product. Or)e form must be submitted for each distributor product and must be signed by the
distributor involved. The basic registration number and the distributor company number must be shown.

lf_ a {egistrant has a potential distributor who does not have a campany number assigned;. she/he should Rave the
distributor apply, on.letterhead ststionery, to the Registration Division to have a number assigned pricr to submitting
this form to the agency.

This Natice of Supplemental Distribution must be submitted b - ...+ ©=sic registrant. The completed farm myst have
the concurrence and signature of both the registrznt and tha aistributor. :

EPA Registration Number of Product Distributor Company Number

754-97-6 NJOI - TE< G
i ' : Note: Do naot submit distributor product labels
Name of Registared Product (basic product neme accapted by £EPA) [Estn'butur Product Name
Bicshield =™ Aquagard II Solvent Rase Fortified with
Bicshield (provides/craatas an invisible
Name and Adfire_éS of Distributor (Type; inciude-ZIP cadel barrier to inihiibit the growth ofﬂéflﬁﬂg?;sﬁ)

Flexzbar Corporation
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1. ':The diétn'butor product must have the same camposition as the basic product.
2. The distributer’product must be manufactured and packaged by the -same person who manufacturds.afld packages
h— [97e] L .

the registered basic product. . , : _

3. The labeling for the distributor product must hear the same claims as the basic product, provided, however, that

' specific claims may be deleted if by deing so, no other changes io the label are necessary.

4. The product must remain i the manufacturer’s unbroken container. '

5. The label must bear the'EPA registration number of the basic product, followed by a hyphen and the distributor’s

company number.

6. Distributor product labeis must bear the name and address of the distributar qualified by such terms as "’packed
for...”,"distributed by..."; or "sold by..." to show that the name is not that of the manufactures. »

7. All conditions of the basic registration apply equaily to distributor products. Itis the responsibifity of the basic

registrant 1o see that all distributor labeling is kept in complianca with reguirements placad on the basic product.

Distributor

Date-
- 7-2~02
Registrant -
/ agrsaWar named above mav gistribute and sall the Distributor Progduct specifiea above; subject to the conaitions spacﬁ;}cﬁ this
Notice, . .
E‘./:Ignaturar anqﬁﬂ?;fa,e;;istr 4 Date-
v/ﬁ & e, - e S T ooe ek 3 =0/ =

oy = — = . - Regiatrant
EPA. Forny 8E70-5 (Rev..3-34) Pravicus-seitions: are-cnsaiete:, Yeliow Basic: q;gu
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DIRECTIONS FOR USE
Gonsclis de mise cn ouvre

APPLICATION:

i A clean dry sutface Iree of scale, corroslon.dirt, grasse, oil. marlne foullng or atier laselgn matter will provida the apticnutn pes(omance
palnt when used for ellhes complata coallig of lot touch-up Inadequate suiface preparation will resull ln ussatisfaclory paforinance. e sue in
tamava all dust, dabrla and olher surface conlamtnaticns ihal are gensraled by the cleaning prmes" priat ta palnting

Appllcation:

Pour oblenlr wi régultat optinum de celte pelnturs, aussl blen pour une pelnluie campléle ou une relcuchs, | stlace dovia Bhis acallés, libe e
corrosion, de poussiéres, diulle. de {ouling ou autre malidre diverse Un2 prépasation inadéquata de 11 suriace snliainaia un réatat
Insallsfatsant. Blen s'assuret d'enlever loute lrace de poussléles. débris et autre produ)b cortaminant produll par ke groséué de isltayags avaat
petnlure.

MIX: Shake well before using.

Mélange: Blen sacouer avanl usage.

PREPARATION;

Prapale the surface foi coaling by washing vih high pressura water and sciaplng, or by sanding using coarse sanvpaper. Be sure o uss Ihe

7 proper protective equipmant to prevent inhalalion or ingesfion of ki palnl dust generaled Apply lwo (2) coals ol Aquagad t81Primac allaving 2-4

,:g hows dryling lme bslveen coals. Let primer dry avernighl and sand lightly. Closely fallaw esginslructions Then apply lwo (2} coals Aquagard i
al the conect ihickness of approximately 2 mills. Allow a minimum of four {4) bours diying betwoen coats and a minhaum ol twenty fou {24) liows §

%, before launching.

lgiy Préparation:

5 Prdparer la surdace & pelndre en lavanl avec de 'ean sous presslon el en graltant, o klen ulilsst un papler abiasll & gras graln, Ui L des

piotections adéquates pour &viier lnhalalion ou lingestion das poassiéres da pelnlure (ésullant du naltuyaga Appliques ensufle dous (2)

couches d'Aquagard 181Pilmer lalssant 2 & 4 heures entre chaque couche Lalsser sécher te Primer jusqu'au lendemain ol ponced 1dgéiement

avec e papler abrasif. Sulvez soigneusement ces Instructlons. Ensuile appliquer deux (2) couches d'Aquagard N dune Spaisseur

approximalive de 3 inlls, Lalssar sdcher au minfmum quatre {4) heures enlre chagua goucha st un minimum de vingt quatie (24) houies avant le

ancernent.

New Cutdrive Units: Lighlly sand the faclory finish with 80 giit sandpapet, wipe clean with waler, altow o diy. Then apply twa (2) ceals of
Aquiagacd Il allowing 2-4 hours drying Ikne belween ccals. Let sacond coat diy avernlghl. Allaw 24 hows before launcling.
Nsw Gutdrive Unlis: Poncer 1dpéremant la peinture d'usine avac du paplar abr@sli (80 grlil), nettoyar & teau el lalssar sdche. Ensdlle appilkquer

" daux {2) couches d'Aquagard i} en lalssan sdchar pendant 2 & 4 heutes antre chaque couche. Lalsaer séchor ta sBuondg couche Jusqu'au
|andemain. Allendaz 24 heures avanl |s lancement.

" Bare Alumbiam: Make sure sutface Is diy and free of grease, wax, ofl and loose paint. Abrade fo bright melai by sandliasting, sandlng or whe
. brushing. Wipe clean of any resldua. lhen apply twe (2 coals of Aquagam 181 Primer, alloving four (4) haurs drying tlia belween toals Lat diy

overnight and sand lightly. Closely follow these Insiructions, Ihen apply lwo (2} coals of Aquagard Il alloaing 2-4 hours diying ine between coals
(ol Bacond coat dry overnight. Allow 24 hours before launching
Algminlum m; Vous assurer que fa suifaca est séche of !Ihre de foul gralese, clre. hulie ou de peiniure. Pancer alors avac la brosse midtalligue
ol le papler abraslt jusgu'a oblenir bin mélal brillant. Nettoyer lout résidu, ensulie appliquer daux {2) couches d'Aquagard181pihingt, en lalssant
sécher qualra (4) heures enl(e chaque couche. Laisser sécher jusqu'au tendemaln el poncer ldgarement, Sulvez sclgnsusemunt ces Instiuclions.
snsulle appliquer daux (2) couches d'Aquagard Il en laissant sécher 2 & 4 hieures enlre chaque couchs. Lalsser sécher la
seconda coliche Jusqu'au lendamaln. Allendre 24 heures avant le lancement.
Proviously Painted Aluminnm: Previously painiad surfaces in poor condition {chipping of ftaking) should be stitpped lo baia mslal then
proceed with the bare aluminum Instructions specilied above. If the pravious antliouling paint s a viny! type, sand || horaughly with 80 gt sand
paparl, wipe clean of sanding resldue and apply al least iwo (2) coats of Aquagaid 4, If lhe old palnl fype Is unknovm, apply a sinall patch of
Aquagard |l 1o 125t compatiblity with the cid painl. if Aquagard Il cracks or Hifis off. the old palnt wiit have to be remaved. Then follax the Lare
. alumlnum inslructions spacifled abave. I nothing appears lo happen when Aquagard | is appilad, let tha test palch vy for several houws, than
* sciape the Aquagard If lo see It If 1s adhering lo the old palnl salistaclorily. If the adhoslon locks good, sand e anllis surface thorolighly will 80

orll sandpaper and apply al Jeast two {2) coals of Aquagard |, and ailow ta dry 24 hours belorz launiching,
Atumlinium déja pelnt: Si la surlace déja pélnte esl en mauvals tal {scallide elou cloqués ) I faul brosser jusqu's obtenk Lsn alunhhun my
Sulvez alors la procédure cl-dessus. Si te traliement enlifouling est du type vinyle, poncar avec du papier abiaslf (86 gill). dépsussiéea et
appliquer au molne deux (2) couches d'Aquagard Il Sl lancienne peinture esl inconnue, appliquer lAgquagard Il sur une palite suface pour fester
;. la compatibiité. S 'Aquagard il craque o se décolle, Fancienne pelniure devia Blie enlevée. Suivre ensulle tes Inslructions pour Falunidiiuny nu
cl-dassus. Sl rlen ne se passe sur la suiface d'essale ou I'Aquagard |i a été appliquée, laisser séchar plusieurs heuies. ansuile giaticr Aquagaid
il pour vérifer fa bonne adhérence sur fancienne peinlure Sl radhérence esl bonne, poricer tetle la suiface avec du papiel abrasif ( 80 gril) &
appliquer au molns deur (‘) coucnes d)\quagard I) el lalsser sechcr 24 nsures avam |a lancemem

SPRAY PAINT
- Malarlal Safety Dats Sheet Avallable

RISK: Exlremaly tammabla. Canlains Xylana, u\elhyl sl ketone. and ichians Vaper harmiul Contests haiil of fatal if swallowed G onlants undm

FRECAUT&ONARV MEASURES: Use Iy well vsillialed aiea. Avold prolonged b«aalh\ng of vapois. Avols contact with skin Koup oul of dugch sunkight
Du nal \nelure, incinerats of slove above 120°F. KEEP QUT OF REACH OF CHILDR
gD W mvellowsd, da not a indues voimuling I contad with ayes teeus fiush horonghty vAh v:ater. In wl £ases of acadent, comact physician

PEITURE EN ATOMISEUR USAGE IHDUSTRIEL SEULEMENT

lm mnalalaly

Ficha signatstigue dispontble

RIGQUE: Exlromeman nnaumxame Caullsnl de bduxyrne ds matny/ ethy/ elans da (otuena Vapels nockve 1 ast (G of joul e m Miat 3 arniar
da”2e produll. Cants 1 snusE

* MESURES PREV"NTIVES: uIJsa! danﬂ un espace blen aste Evits Linhslalen profanges des vapasus. Evites toul comacla du cobtiin :wm fapoau
Canserver g | abr i+ gnlalf, Hs pas patcer a contananl, nl le Jetar b lau_ nile a des tempsralures dep
Gordar hois de 1a poriaa das sufanis
PREMIERS SOINS; Entas d Ingesfior, ne pas falre vomir En cas de contacl vec 185 yaus, bien rincer a giande sau Daus tous as cas ¢ accilent
consuller immedielsment un medech
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FLEXABAR

1963 RUTGERS UNIVERSITY BOULEVARD, LAKEWCOD, NJ 08701
TELEPHONE « 732-301-6500 FAX = 732-901-6504

Date: @’5 /C>7>

The following facsimile transmission consists of
Attention:  Barbara Purcell
o Front End Processing Staff
Information Services Branch
- Program Mgmt and Support Divison
US EPA

{page(s) including this cover.

- Per our telephene conversation a few minutes ago:

We are trying to get a distributor number for our Aquagard producf, which contains
Bioshield, as stated in our distributor application.

Please note that our US EPA number is 9339 and Bioshield’s EPA number is 754-97-6.
So, please let us know what the NEW Distributor Number will be.

Attached please find application we received from you yesterday, which has only
the Bioshield number handwritten on it. It should be followed by the Distributor
assigned number. o

Please let us know as soon as possible and fax it back to us.

Yours truly,

Techical Director ‘)

MANUFACTURING CHEMISTS—>RCOUCT AND PROCESS DEVELCFMENT



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 2
290 Broadway, 25th Floor
New York, New York 10007-1866

IN THE MATTER OF: : Docket No. FIFRA-02-2008-5120

Flexabar Corporation
and
Flexdel Corporation,

Respondents.
Proceeding Under the Federal

Insecticide, Fungicide and
Rodenticide Act, as amended.

CERTIFICATE OF SERVICE

David F. Michelman, Esquire, hereby certifies that he served a true and correct copy of the
foregoing Respondents’, Flexabar Corporation and Flexdel Corporation, Amended Answer to the
Administrative Complaint and Request for Administrative Hearing via overnight mail, postage
prepaid and/or email, to the following:

Naomi Shapiro, Esq.
Assistant Regional Counsel
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16" floor
New York, NY 10007-1866

Helen Ferrara
Administrative Law Judge
290 Broadway, 17th Floor

New York, NY 10007-1866



Regional Hearing Clerk
U.S. Environmental Protection Agency, Region 2
290 Broadway, 16™ floor
New York, NY 10007-1866

Dated: September 18, 2008 MICHELMAN & BRICKER

a0 Ul

David F. Michelman, Esquire
Michelman & Bricker, P.C.

2207 Chestnut Street

Philadelphia, PA 19103

(215) 557-9440

(215) 557-9450 facsimile

Counsel for Respondents, Flexabar
Corporation and Flexdel Corporation




