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LOWELL VOS )
)
d/b/a LOWELL VOS FEEDLOT )
)
WOODBURY COUNTY, IOWA )  RESPONDENT’S INITIAL
)  PREHEARING EXCHANGE
Respondent. )

COMES NOW the Respondent, Lowell Vos d/b/a Lowell Vos Feedlot, by and
through his attorney, Eldon L. McAfee, and for his Initial Prehearing Exchange states:
1. a. Expert witnesses Respondent intends to call:
(1) Brad Woerner, Eisenbraun & Associates, Inc.. Mr. Woerner is the
Respondent’s engineer who prepared the design plans for the runoff controls for the lowa
DNR construction permit application and the NPDES permit. Brad is expected to testify
as to Respondent’s efforts to comply with the Iowa Plan and obtain an Iowa DNR
construction permit and NPDES permit.
(2)  Jerry Sindt, U.S.D.A. N.R.C.S., District Conservationist. Mr.
Sindt is expected to testify as to N.R.C.S.’s work with Mr. Vos to comply with the Iowa
Plan and obtain and implement an NPDES permit.
(3)  Charles Slocum, U.S.D.A. N.R.C.S., Civil Engineer. Mr. Slocum
is expected to testify as to N.R.C.S.’s work with Mr. Vos to comply with the lowa Plan

and obtain and implement an NPDES permit.



@ Stewart Melvin, P.E., PhD, Curry-Wille & Associates and retired
Towa State University Professor, Agricultural Engineering. Dr. Melvin is expected to
testify as to lowa DNR implementation and regulation of open feedlots under the Clean
Water Act, both before and after April 13, 2003,

b. Other witnesses Respondent intends to call:

(1) Lowell Vos, Respondent. Mr. Vos is expected to testify as to the
fact that his animal feeding operation is a newly defined CAFO pursuant to 40 C.F.R.
section 122.23(g)(2), was in compliance with federal EPA CAFO regulations in effect
prior to April 14, 2003, and was therefore not required to have an NPDES permit until
July 31, 2007. He is also expected to testify as to his compliance with the lowa Plan as
set out in §3 of his Defenses to Proposed Civil Penalty and compliance with NPDES
permit requirements under the Clean Water Act. Further, Lowell is expected to testify
that his operation has not had an actual discharge of pollutants in violation of the Clean
Water Act. Further, Lowell is expected to testify about the lack of economic benefit he
received by not building runoff control structures.

(2)  Wayne Gieselman, Jowa DNR. Mr. Gieselman is expected to
testify as to the events leading up to the Iowa Plan and the development and
implementation of the Iowa Plan by the Iowa DNR.

(3)  Gene Tinker, lowa DNR. Mr. Tinker is expected to testify as to
the development and implementation of the Iowa Plan by the Iowa DNR, both in general
and specifically as to the Vos feedlot. Mr. Tinker is also expected to testify as to the
review and approval of the Jowa DNR construction permit and NPDES permit for the

Vos feedlot.



(4 Ken Hessenius, lowa DNR. Mr. Hessenius is expected to testify as
to the development and implementation of the lowa Plan by the Iowa DNR, both in
general and specifically as to the Vos feedlot. Mr. Hessenius is also expected to testify as
to the review and approval of the lowa DNR construction permit and NPDES permit for
the Vos feedlot. Mr. Hessenius is also expected to testify as to inspections of the Vos
feedlot. Mr. Hessenius is also expected to testify as to lowa DNR implementation and
regulation of open feedlots under the Clean Water Act, both before and after April 13,
2003.

(5)  Jeff Prier, lowa DNR. Mr. Prier is expected to testify as to the
development and implementation of the Iowa Plan by the Iowa DNR, both in general and
specifically as to the Vos feedlot. Mr. Prier is also expected to testify as to inspections of
the Vos feedlot. Mr. Prier is also expected to testify as to the review and approval of the
Iowa DNR construction permit and NPDES permit for the Vos feedlot.

(6) Deborah (Frundle) Tinker, Geologist, lowa Geological Survey
Bureau, Jowa DNR. Ms. Tinker is expected to testify as to the development and
implementation of the Iowa Plan by the Iowa DNR, both in general and specifically as to
the Vos feedlot. Ms. Tinker is also expected to testify as to the review and approval of
the JTowa DNR construction permit and NPDES permit for the Vos feedlot.

(7 Reza Khosravi, lowa DNR. Mr. Khosravi is expected fo testify as
to the events leading up to the Iowa Plan and the development and implementation of the
Jowa Plan by the lowa DNR. . Mr. Khosravi is also expected to testify as to the review
and approval of thela Iowa DNR construction permit and NPDES permit for the Vos

feedlot,



(8) Robert Palla, lowa DNR. Mr. Palla is expected to testify as to
Iowa DNR implementation and regulation of open feedlots under the Clean Water Act,
both before and after April 13, 2003. Mr. Palia is also expected to testify as to the review
and approval of the Iowa DNR construction permit for the Vos feedlot.

&) Ubbo Agena, lowa DNR, retired. Mr. Agena is expected to testify
as to Jowa DNR implementation and regulation of open feedlots under the Clean Water
Act, both before and after April 13, 2003.

(10)  Joe Garthright, Triple D Contracting, Inc. Garthright is expected
to testify as to Mr. Vos’ efforts to comply with the lowa Plan and construct the necessary
runoff controls for his feedlot.

(11y Carol Balvanz, fo‘rmeriy with the Iowa Cattlemen’s Association.
Ms. Balvanz is expected to testify as to the events leading up to the Jowa Plan and the
development and implementation of the Iowa Plan by the Iowa DNR.

(12) Evan Vermeer, formerly with the Iowa Cattlemen’s Association,

Mr. Vermeer is expected to testify as to the implementation of the lowa Plan by the Iowa

DNR.
c. Documents and exhibits Respondent intends to introduce into evidence:
() May 11, 1999 EPA Memorandum
(2) Summary of fowa Rules on Environmental Regulation of Open
Feedlot Operations.

(3) Timeline of Lowell Vos’ efforts to comply with the Jowa Plan.



4y  March 22, 2001 lowa Department of Natural Resources and Iowa
Cattlemen’s Association letter to Gail Hutton, EPA Region VII, with enclosures
including the Iowa Plan and forms.

Additional documents, including documents in reply or rebuttal, will be provided
as a supplement to this Initial Prehearing Exchange as provided by the Prehearing Order
and 40 C.F.R. §22.19.

2. This paragraph is not applicable to Respondent.

3. Respondent’s defense does not admit liability.

4. Respondent does yet know the proposed penalty amount. Depending on
the proposed penalty amount, the Respondent may take the position that that he is unable
to pay the proposed penalty and/or that the proposed penalty will have an adverse impact
on the Respondent’s ability fo continue in business.

5. This paragraph is not applicable to Respondent.

6. Respondent submits that the hearing in this case should be held in Sioux
City, Woodbury County, lowa pursuant to §22.19(d). Respondent is available for the
hearing during the months of July or August. Respondent estimates that the time needed
for his direct case will be 3 days.

This Initial Prehearing Exchange will be supplemented, including any reply or

rebuttal material, as provided by the Prehearing Order and 40 C.¥.R. §22.19.



Dated this 7th day of April, 2008.

BEVING, SWANSON & FORREST, P.C.

o Ny

Eldon L. McAfee #T00b4987
321 E. Walnut, Suite 200

Des Moines, IA 50309

Telephone: (515)237-1188

Facsimile: (515) 288-9409

emcafee@bevinglaw.com
ATTORNEYS FOR RESPONDENT

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing instrument was
served upon each of the attorneys of record of all parties fo the
above-entitled cause herein at their respective addresses disclosed

on the pleadings of recogd on the Tth day of
Q{)mz L2008 .

By: %] U.S. Mail [J FAX
[] Hand Delivered  [JOvemnight Courier
] Federal Express ther;

Signaturc:%%j_fff_ y /q'l-m,m{'l)
Vv

Original and one copy to:

Kathy Robinson
Regional Hearing Clerk
U.S. EPA

901 North 5" Street
Kansas City, KS 66101

Copy te:

J. Daniel Breedlove
Asst. Regional Counsel
U.S. EPA

Region VII

901 North 5" Street
Kansas City, KS 66101

(80407
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MEMORANDUM

SUBIECT: Mike Murshy's question regarding the applicability of the 23-year, 24-hour storm
exempdon o animal fe=ding cperations

TO: Mardia Steincamp
Ragiogal Caurwc‘

FROM: Ch .s*om*--a Daak CJ(
Assistanr Regional Counsal

DATE: May 11, 1659
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requestad g
applies o ¢r'.'__._i fezding operaticns with greater thaa 1,000 anim
them fam the definidon of 2 concenmazed  2nirmal fezding aperation (CAFQ) and rhc requiremiant

:0 obtzz an NPDES germit. [ have researched die issue, and oased on *Hc foilowing amaiysis, |
concludzs hat no animal feading o meration that dischargas only in the evantora 23-y=ar, 24-nouwr

storm svent is required o obrain an NPDES permit

-

EI

30 CFR Pz 122.23 states toar CASQs ars goinr sousess subject to the NPDES permit

. a2

program, 30 CFR Parm 122.23 dc"nes CASO as an animal faading operation that me2ts W

wtariz of Appendix 3 w0 40 CFR Zart 122, or is designated on 2 ¢ase-by—case basis. AR apendix B
{a capy of which is amached) states, "An apirral feading operation is a concenmaied a:':m.d
e AT " L qd Wi

?c“in'f ageration for purposes of § 122.23 if eirher of the following criteria wr= mat.
taria, in swmmary, ave 1) the operation canfimas mors than 1000 aaimal vaics; or 2) the

-.n—p

.QC':::LZLOI‘. confipss ar least 300 animal units, and z) pollutants are discharged @ navigable werers
"""'c"v"‘ a rman-made d»vu..., or b) navigsble waters pess through the facility and the animals

»- -

is @ concenmrarzd animal feeding operarian ay defined cbove if such animal jae::.‘ma aperanan
discharges only in the evens of a 23 year, I4-hour sturm event.

aracraph thar follows states, "provided, however, that no animal fevding aperation R

L imrerpret this language as aprlying to both 1000+ animal unir oper iars and 300 animal
u_..:!dr:ﬂf" discharge operations for the following rzasens. First, te p}a.n language of :t.ucc*c.x
- B stapss rhat "no .mz:zal feeding qperafion is a concanTated animal fesding operation as definec
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above...* The operztions "defined above” | include both 1000+ animal unit operzdons and 300
animal univdivect discharge operations: Had the drafiers intended the 25-year, 24-haur storm
exemption [0 apply to only one type of facility or the other, they would have swmred, “as defined

in subparagrapn 2", or "as deficed in subparagraph b".

Mors impormat, however, is the averall structure of Appendix B. Appendix B begins
with 2 narative, unpumpered parsgragh that makes the broad statement “an aaimal feading
operadon is ace nesnratad animal faading operaton for pwposes of § [22.23 if.." Forthe
purpasa of rzadability, e next paragraph defining e two class of f CAFOs is brokea down into
subparagraphs which are assigned Lc:‘t::-s and numbers. Then, in 2 new, uanumbersd paragrack,
the equally broad languags, “provided, however, that co animal feading cucr*:icn isa
canczntated animal fading cperaton as dc fnad above LT appears. 1as fact thar this
fapguage sppears in 2 new paragraph mdicares thacir ir modifes the endre paragrapll atove, nct

St

justa pamteritn

This inrerprenaton is Suther Sucuor'.&.. by the fact thar | .3.:15'_’.3_._1-:: ag pz::a.:-s after
subparagrash b which is clearly it rendad w apply only 1o part b, and itis notl

drafars inrended the 25 year, 24-hour storm exemplicn w0 apply anly o pant Y:, it lkawise weould
have aptezred within the sarme paragraph. '

”
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Mike Murghy stztes thas the Draft Unified Natlenal S:m:e; for ATOs (Unified Sturag
U.’.kas the "Qﬁit‘cn that all .‘\.:GS with fradoynd thanm 1 QQQ grimeal uairg ars C "‘a.f."'OS -.-nm*—.-n [Tl ey o scatal

NPDES permiss. The confusion over ZPAs posidon in in the Unified Strarsgy likely originate
Som Section 4.2, sntiled Pricrides for the Regulatory Program, which suates the DI owing:

. e

OOO anirmal umits as of 1552, Due inc-....ses in the number oflag
past 5ix yeass, £34 and USDaA belizve tharas many 2s 1Q, OOL such iz
tcc:a:f. EPA and USDA exgect ic updare this estimare basad n*=c~.-:1-'rcma:1om. Based
on size clone, these faciliries are constdered 1o 8¢ CAFOs and therzfore are "point
sources” subject ro having an VPD.:S permit if thay cause the addition of polluranis io
warers ¥ EDA believes thar virmeally all CAFQOs with over 1,000 animal ezits ars

caversd by the permit program and ase 2 priarity for permit issuarcs.”

~Qf the 2stimatzd 230,000 «v-h-npl faedire operzdons, anly about 6,500 .JAL«:" kad aver
M - S

uuh Qyer Iz
aV -X...Sf

1.

iac
..
i

Sl

Eowever, the L””"s:d Stratzev does not suggest that all AFQs over 1,000 animzl units ars
CAFQs, regﬂ“ﬂe:s of the 35 vear, Z4-hour storm exemption. In the earlier section 4.2, enrigied
Ragulatory Srogram for Some AFUs, wiich sveﬂ*nmﬂy addresses which facilitias are raguirad
1o obrzin NPOES permirg, the Unified Swrategy quotes the regularory dafinidon, including the 235
vear, 24-hour storm examption. Given the r-m'iawry definition [ interpear the Unified
Stategy’s language "based on siz= alope™ as resuating the poinx that a 1,000+ animal urit
operaticn that discharges! is a CAFQ on the basis of ifs size, not the means of the discharge
manmada or otherwiss, which is detsrminatve in facilities of 301-1,000 anirmal units,
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Izt addition, EPA published in Decamber, 1995, 2 document entitled “Guide Manual en
NEDES Regulations for Concenrrated Animal Fexding Cperatans” {Guide Manual). In Secdon
3.1, aaritled "Applicability of the 25-Yesr, 24-Howr Storm Exemprion”, the Guide Manual states, —
- according te 40 CFR 122, Appendix B, an animal feeding operation is nota CAFQ if it
discharges only in the event of 2 25-year, 24-hous storm or larger. Tais exemprion applies ro ail
feedlars, ineluding CAFOs designased as such an @ case-by-case basiz.” -

Fizaily, the specific question posed by Mike Murphy has aot besn addressed in the case
law. Haweves, the case of Carr v. Al Verde Industries, 931 F.24 1035 (5™ Cir. 1991), sheds
light on the issue. The case addrassed whether the facility at issua fit within the 23-year, 24-howr
storm exempdon. The significancs of the opinion for the purpesas of Mike Mirphy's question is
thar Alm Verde Industries maizrained an animal feeding operation with more than 1,000 animal -
umits. Whila thevs was a quastdon in the case whether the exemption applied to the particular
facility, there is oo queston in the Cowrt’s opinion that, 2s 2 geneval maner, the 2S-year, 23-00ur
storm exemption can apply o feilides with greater than 1,000 animal units.

Thersfors, | conclude thar any anirmal feeding operation witch discharges caly in the
avent of a 25-year, 24-hour siorm event is not 2 CAFQ, and is thezafore aot required © obain an

NPDES permit.

If vou have any questions, please ceatact Chris Peak ar (913) 551-7843.

(1]
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JOWA RULES ON ENVIRONMENTAL REGULATION OF OPEN FEEDLOT
OPERATIONS

BACKGROUND

1. On July 12, 1976, the following pertinent rules were adopted by the lowa
Division of Environmental Quality:

“400 IAC 20.2 - Water pollution control facilities shall be constructed and
maintained to meet the minimum-waste control requirements stated in the following
paragraphs; provided that if site topography. operating procedures. experience and
available information indicate that adequate water pollution control can be achieved with

less than the minimum requirements. the minimum requirements mayv be waived;
provided further that if site topography, operating procedures, experience and other

available information indicate that more than minimum requirements will be necessary to
achieve adequate water pollution control. additional control provisions may be required.”

“400 IAC 20.2(2) — The minimum level of waste control for an open feedlot
covered by the operation-permit application requirements of 20.3(1), 20.3(3), or 20.3(4)
shall be retention of all waste from the feedlot areas and from other waste-contributing
areas resulting from the twenty-five-year, twenty-four-hour frequency-precipitation
event. As an alternative to providing the above specified level of waste control, a feedlot
may_take such actions as are necessarv to eliminate the conditions under which the
feedlot was required to apply for a permit, provided that elimination of such conditions
will provide an adequate level of waste control. All waste removed from the feedlot and
its waste-control facilities shall be disposed of by land disposal in accordance with
20.2(6).

Control of wastes from open feedlots may be accomplished through use of waste-
retention basins, terraces, or other runoff control methods. Diversion of uncontaminated
surface drainage prior to contact with feedlot or waste-storage areas may be required.
Waste-solids settling facilities shall precede the waste-retention basins or terraces.”
(emphasis added) |

“400 IAC 20.2(4) - In lieu of providing the applicable level of waste control
specified in 20.2(1), 20.2(2) or 20.2(3), the department may permit the use of waste

treatment or other methods of waste control when the department determines that an
adequate level of waste control will be provided.” (emphasis added)

2. These rules were moved to the Department of Water, Air and Waste Management,
900 IAC Chapter 65 on June 22, 1983 but there were no substantive changes.

3. On December 3, 1986, these rules were moved to the Department of Natural
Resources, Environmental Protection Division, 567 IAC Chapter 63, again, with no
substantive changes.



4, On June 17, 1987, these rules were amended as follows:

567 IAC 652 “Waste céntral facilities shall be constructed and maintained to

567 IAC 65.2(2) “The minimum level of waste control for an open feedlot
covered by the operation-permit application requirements of subrule 65.3(1), 653, or
65.3(42) shall be retention of all waste flows from the feedlot areas and frem all other
waste-contributing areas resulting from the twenty-five-year, twenty-four-hour
fregueney-precipitation event. } i ;

- oy
e &)

Loy -y

: » 8 » - Open feedlots which
design, construct, and operate waste control facilities in accordance with the
requirements of any of the waste control alternatives listed in Appendix A of these rules
shall be considered to be in compliance with this rule, unless waste discharges from the
waste conirol facility cause a violation of state water quality standards. If water quality
standards violations occur, the department may impose additional waste control
requirements upon the feedlot, as specified in subrule 63.2(4).

Control of wastes from open feedlots may be accomplished through use of waste-
retention basins, terraces, or other runoff contro! methods. Diversion of uncontaminated
surface drainage prior to contact with feedlot or waste-storage areas may be required.
Waste-solids settling facilities shall precede the waste-retention basins or terraces.”

567 IAC 635.2(4) “If site topography, operation procedures, experience, or other
factors indicate that a greater or lesser level of waste control thar that specified in
subrule 65.2(1), 65.2(2), or 65.2(3) is required to proved an adequate level of water
pollution control for a specific animal-feeding operation, the department may establish
different minimum-waste control requirements for that operation.”

65.2(5) “In lieu of providing using the applieable-tevel waste control methods
specified in subrule 63.2(1), 63.2(2), or 65.2(3), the department may perrait allow the use

of waste treatment or other methods of waste control when-the-department if if determines
that an adequate level of manure control will be-provided result.”

5. These rules remained in effect until September 14, 2005 when DNR rules were
rewritten following the passage of H.F. 805 by the lowa Legislature and effective on June
30, 2005.
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IOWA DEPARTMENT OF NATURAL RESOURCES
March 22, 2001

Gail Hutton

Director of Water, Wetlands and Pesticides Division
U.S. Environmental Protection Agency

901 North 5th Street

Kansas City, KS 66101

Re: Agreement between the lowa Department of Natural Resources and the Jowa Cattlemen's
Association

This letter formalizes the agreement made March 21, 2001, between the Iowa Department of
Natural Resources and the lowa Cattlemen's Association. The two parties have agreed to a
three-part plan to bring Jowa cattlemen and other open feedlot owners into compliance with
existing state and federal laws, specifically those laws specified by the Clean Water Act
requiring National Pollutant Discharge Elimination System permits for open feedlots.

The open feedlot plan for Iowa consists of three basic parts:

* a registration period starting on the effective date of this agreement and ending Dec. 31,
2001, during which those feedlots that are registered will have amnesty from penalties for
not having a permit and limited amnesty for water quality violations (see attached amnesty
document); :

o an environmental assessment period, during which DNR will assign a high, medium or low
ranking to registered feedlots based upon an in-house assessment (see environmental
assessment document) and a later field assessment that will confirm or modify the initial
ranking; and '

¢ a compliance period of two to five years with highest priority facilities expected to comply
the most quickly.

This plan has the goal of bringing open feedlots into compliance within five years, yet
recognizes the real-world limitations of staffing and time for the DNR, time and money for
cattlemen, and infrastructure problems with existing engineering, cost-share and contractors.

The plan was developed with significant compromises on the part of the principal parties, the
DNR and the ICA. These two groups have been meeting since Dec. 19, 2000, and have actively
sought the input and participation of the lowa Dairy Products Association, lowa State
University Extension, the Iowa Beef Center, the lowa Farm Bureau Federation, the U.S.D.A.
Natural Resources Conservation Service, the lowa Department of Agriculture, the

Conservation Districts of Jowa, the Izaac Walton League and the fowa Environmental Council.

During the process of drafting this agreement, the DNR, the ICA and ISU Extension have
provided preliminary details of the plan to more than 600 producers at meetings held

WALLACE STATE OFFICE BUILDING / DES MOINES, 1OWA 50319
515-281-5818 TDD 515-242-5867 FAX 515-281-6794 www.state.ia.us/dnr



IOWA DEPARTMENT OF NATURAL RESOURCES

throughout the state. A plan has been developed to jointly publicize the registration,
assessment and compliance elements of the plan, using news releases, radio and websites to
provide the final details and registration forms to producers. A conference to train and inform
engineers and consultants is scheduled for April 10. The DNR needs time to inform and train
staff on the details of the program.

We request the U.S. EPA's assistance to allow time for publicizing this new program. In
January of 2001, the ICA and the DNR asked the U.S. EPA to suspend open feedlot inspections
in Iowa provided the DNR and the ICA reached an agreement on how to bring feedlots into
compliance. This represents that agreement. The DNR and the ICA are requesting that the
U.S. EPA continue to suspend federal inspections until May 1, allowing time to publicize the
program to open feedlot producers and give them time to sign up for the program. The DNR
and the ICA are also requesting the U.S. EPA to agree to inspect only unregistered,

unpermitted lots when they resume inspections.

Respectfully submitted:
Jeffrey R. Vonk, Director David Petty, Past President
Department of Natural Resources lowa Cattlemen's Association

cc: Ralph Summers, U.S. EPA
Carol Balvanz, ICA
Wayne Gieselman, DNR
Lyle Asell, DNR
Patty Judge, Secretary of Agriculture
Dusky Terry, Governor's Office

Attachments:

Open Feedlot Registration Form

Policy Procedure 5-b-15

IDNR Environmental Priority Assessment Form
Open Feedlot Education Plan Proposal

WALLACE STATE OFFICE BUILDING / DES MOINES, iIOWA 50319
515-281-5018 TDD 515-242-5967 FAX 515-281-6794 www.state.ja.us/dnr



IOWA DEPARTMENT OF NATURAL RESOURCES
ENVIRONMENTAL PROTECTION DIVISION

POLICY/PROCEDURE STATEMENT

TOPIC: Concentrated Animal Feeding Operation Amnesty Program

Policy Procedure Number: 5-b-15
Date: March 22, 2001 Effective Date: March 22, 2001

Preparer: Wayne Gieselman

Approval:  Director: Jeff Vonk Date:

Applicable Code of Iowa or Iowa Administrative Code Rule:
455B.183 (1); 567 IAC 64.3 and 65.4 — operation permit required.
Attachments:

Registration Form 542-4013
Environmental Priority Assessment for Open Feedlots

REASON OR BACKGROUND

All open feedlots are required to meet minimum manure control requirements, consisting of
settling out of solids prior to discharge to a water of the state. Depending on site-specific
factors, a greater level of control may be required to avoid water poilution. All manure
removed from control facilities must be land-applied in a manner which will not cause surface
or groundwater pollution. -

In addition, under federal and state law large open feedlots {1,000+ animal units', or 300+
animal units with a discharge from a man-made manure drainage system or a stream that
traverses the feedlot area] are required to have a permit to operate from this cie:I::artme:nt.2
Such facilities are also required to achieve a higher level of manure control, that is to retain
all manure flows from the feedlot areas and other manure-contributing areas resulting from
the *“25-year, 24-hour precipitation event.” The operating permit contains provisions that
require specific operational practices, including monitoring and reporting requirements, to
assure compliance with this standard.

Historically the DNR has been lax in its regulation of large open feedlots. There are
currently only 33 open feedlots in Iowa with operation permits. However, it is estimated
there may be up to 300 feedlots in Iowa that exceed 1,000 animal units and many more in the

' One animal unit = | beef cattle, 0.7 dairy cattle, 2.5 swine, 10 sheep. 55 turkeys, or 100 chickens.

2 Under current federal law, livestock operations with more than 1,000 animal units are not required to have an
NPDES permit if the operation discharges only in the event of a 25 year, 24-hour storm,

3 The standard is transtated into site-specific, engineered control structures and practices, for which the producer
has a number of options under DNR rules.




Concentrated Animal Feeding Operation Amnesty Program 5-b-15-2

300-1.000 range.” Our investigations of open feedlots have been on a complaint-only basis
until recently. Even now we do not have the resources 10 do a large number of “routine”
inspections. We have taken some enforcement actions against open feedlot operators, most
often when serious pollution events have occurred. In cases where we have discovered a
facility that did not have a permit but should, our action has been to require them to come
into compliance, and resort to punitive enforcement action only if they did not respond
promptly to do so.

Our lax enforcement and administration of the operation permit program for large open
feedlots are inconsistent with our duties under the Clean Water Act and state law. Driven by
lawsuits and three large manure spills, including one that occurred in lowa, the federal EPA
has begun an enforcement effort to bring open feedlots into compliance with the Clean Water
Act. EPA has also reviewed our administration of federal requirements the implementation of
which has been delegated to us, and has been critical of our lax enforcement. We face the
prospect of losing grant funding or even authority to administer the federal operation permit
program. In any event, EPA has indicated their intent to continue to inspect facilities in lowa
and follow up with enforcement actions. Irrespective of EPA actions, the fact remains that,
depending primarily on topography and proximity to a stream, open feedlots have & high
potential for causing water pollution if adequate manure controls are not in place and
operated properly and the law requires that larger operations be regulated under a permit
prograrn.

The department has met with industry representatives to discuss this subject. They are
interested in working with producers and the department to bring about compliance with
these requirements, and they would prefer to deal with this department rather than the
federal government on these issues. The department has determined, after consuitation with
stakeholders from the industry and environmental groups, that the most expeditious and
efficient means of bringing the most facilities into compliance is to offer an amnesty period.
During this period producers may identify their operations, and if permits are required they
will be given a reasonable period of time to come into compliance, without the threat of
punitive actions by the department for the failure to have obtained a permit. An education
and outreach program will be conducted to alert and inform producers of the legal
requirements and amnesty opportunity.

DETAILS

A producer feeding animals in an open feedlot existing prior to April 1, 2001, may complete
and submit to the department Registration Form 542-4013 at any time postmarked prior to
January 1, 2002. From and after the date of registration with the department, the producer
will have immunity from being penalized for not having a permit, subject to the following
provisions:

1. As indicated above, amnesty does not apply to new construction/operation
beginning on or after April 1, 2001. Facilities that are required as of the effective
date of this document, to take corrective actions through:

a. any pending notice of violation, or
b. an administrative order issued prior to December 1, 2000,

* Previously. the Iowa DNR has not required operating permits for open feedlots with more than 1,000 animal
units if “because of location, site topography, or other factors, no wastes from the feedlot are discharged into a
stream or other water of the state.”
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shall continue to be subject to that notice of violation or administrative order until
compliance with it is achieved.

2.  This amnesty applies to the issue of failure to have a permit. It is recognized that
many feedlots that register may not have the full level of controls required, and that
some discharges may occur during the compliance periods contemplated under this
amnesty program. The producer will not be subject to penaities due to this,
provided that:

a. Minimum manure control [solids removal and Jand application of solids] must
be maintained. IAC 567—65.2(1), 65.2(6), 65.2(7)

b. Discharges resulting from gross negligence or willful misconduct in manure
handling and which are documented to have caused a violation of a water
quality standard may be addressed through normal enforcement procedures.

c. The producer must maintain reasonable progress towards compliance as
discussed sections 4-7 below. This may include interim manure control
measures determined by the department and producer to address specific
problems found through the priority assessment and/or on-site investigation.

4. Discharges which are documented to cause a violation of a numeric water
quality standard, will be evaluated on a case-by-case basis. If the registered
producer satisfies the requirements of a-c above the department would
normally just require interim corrective actions to address the particular
problem. However, if a fish kill is caused, at a minimum restitution for the
value of the fish will be sought by the department.

3.  If an investigation by DNR is commenced after May 1, 2001, and violation for
failure to have a permit is documented prior to registration, amnesty will not apply.
The DNR will not conduct investigations through December 31, 2001, except in
response to a complaint or an owner/operator request for an evaluation of registered
lots. Routine inspections will resume beginning January 1, 2002. Beginning
January 1, 2002, unregistered facilities found to be operating without a permit
where a permit is required, are not eligible for amnesty.

4.  The department will evaluate information submitted with the registration pursuant
to the Environmental Priority Assessment for Open Feedlots document and
prioritize operations as “high priority”, “moderate priority”, or “low priority”. On-
site investigations may be required to clarify information and site characteristics.
The goal of the department will be to have ail high priority facilities on a
compliance schedule within two years, and to have all facilities in compliance
within 5 years, However, it is recognized that high priority facilities may have to
install more extensive controls, and moderate or low priority facilities less extensive
controls, and the compliance schedule deemed reasonable for the particular facility
may be influenced by this fact. In general, the department will direct its efforts
towards high priority facilities first.

5.  If the department concludes that a permit is required, the facility will be notified by
the department in writing to submit a complete application for permit. If it is
apparent at any time that additional control facilities are needed to meet minimum
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manure controls required by law, a compliance schedule deemed appropriate to the
circumstances of the particular fucility, including the priority assessment discussed
above, will be established.

6.  The provisions of paragraph 2 will apply so long as the facility operator is
 cooperating with the department to achieve compliance within a reasonable time.
The term *“cooperate” does not mean that the producer may not question the
conclusions of the department through normal informal or formal procedures that
may be available,



Iowa Department of Natural Resources

Environmental Priority Assessment For Open Feedlots

Facility Name : Permit #
Mailing Address Facility #
Postmark date:
Telephone Field Office #
Contact Person
Facility Location (911 Address)
Facility Location (Legal description)
Reviewer (Name and Title) Date of Review
Entered in Database by Date of Entry
Animal Units (10 points per 1000 animal units)
Actual number of Multiplier for converting to | Converted Points Assessed pts
animals 1000 beef cattle equivalent | animal units
TOTAL POINTS
Topography
% Slope within feedlot area Points Assessed pts
0-4% 20
>4 % 40
TOTAL POINTS

Distance to Surface Water Bodies in flow pattern of runoff

Feet from closest edge of feedlot to surface water (does not inclade Points Assessed pts
private pond)
0100 ft. - 40
100 - 500 ft. 20
> 500 ft. 10
TOTAL POINTS

Drainage area of a feedlot, including clean water drainage which would traverse the

feedlot. Add I point for every acre.

Number of acres

Points

Assessed pts

TOTAL POINTS

DNR Form Ag Priority Assessment

Revised 3/22/01




‘Classification of Surface Water

See IAC Chapter 567—61.3(5) Surface water classification for specific stream and lake designations. -
Points are cumnulative for all impacted surface waters below feedlots. If the second receiving stream is
less than a mile downstream from the initial receiving stream, automatically assess points for at least the
first two streams. Distance to TMDL watershed segment limited to 2 miles, all others 1 mile.

Designated Use

Points

Assessed pts

TMDL., Associated with feedlot runoff
Class HQR, HQ, C (Drinking water)

Site assess for pt.
value ~ max 60

Class A, B(CW), B(WW), B(LR), B(LW) 30
General Use, Intermittent 10
TOTAL POINTS

Direct Conduits to Surface or Ground Water Can be more than one and are cumulative.

Distance from closest edge
of feedlot to conduit

Type of Conduit

Points

Assessed pts

Agricultural drainage well, Within watershed of feedlot

Sinkhole

Site assess for pt.
value, max 60

Private well, Public deep well <400 ft. 40
Public shallow well <1000 f1. 40
TOTAL POINTS

Parent Material, Soil Type, Quaternary Thickness The feedlot area and the first 1000 ft.

within the runoff flow pattern.

- Soil types as described by county soil survey Points Assessed pts
Highly permeable, well drained soils formed in alluvium, sand 30
and gravel, eolian (wind blown) sand, glacial out wash, thin (<10
feet) loess over weathered (regolith) sandstone or limestone.
Quaternary thickness <50 ft. to carbonate bedrock 30
Quaternary thickness 50 — 100 ft to carbonate bedrock 5
TOTAL POINTS

Additional Comments, both positive and negative (add or deduct points dependent on

information submitted.)

TOTAL POINTS DEDUCTED

TOTAL POINTS ADDED

| Cumulative Assessed Priority Points For Both Pages

Based on the priority assessment, this facility is classified as:

DNR Form Ag Priority Assessment

HIGH

" MEDIUM

LOW

Revised 3/22/01




