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In the Matter of

A.B.E.F. Development Corp. and

Herminio Cotto Construction, Inc. :
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ORDER DIRECTING PARTIES TO FILE A STATUS REPORT

On February 15, 2012, the Undersigned issued an Order on Default as to
Liability against Respondent Herminio Cotto Construction, Corp. (“Cotto”) for failure to
answer the Complaint in this matter. The Complainant did not at any time move for a
default against Respondent A.B.E.F. Development Corp. (“ABEF”). The Undersigned
understood that ABEF was in ongoing negotiations with Complainant and had filed a
document which Complainant accepted as an Answer, and that Complainant had filed
or would file this document with the Region 2 Regional Hearing Clerk. Therefore, the
Order on Default as to Liability against Cotto provided as follows:

Respondent's failure to file a timely Answer to the
Complaint is grounds for the entry of a Default Order
against the Respondent. 40 C.F.R. § 22.17.
However, it must be noted that this Order does not
constitute an Initial Decision in accordance with 40
C.F.R. §22.17(c). As stated on page 4 of
Complainant’s Motion, “since this case involves other
respondent [sic], and the matter of an appropriate
penalty has not yet been resolved, EPA requests that
the default order does not constitute an Initial
Decision under 40 C.F.R. § 22.17. The issue of an



appropriate penalty shall be subject to subsequent
actions.”

A Default Order that does not determine remedy
along with liability is not an initial decision, unless it
resolves “all issues and claims in the proceeding.”
Based upon a reading of the regulation along with
pertinent portions of the preamble, there is an
expectation that a motion for default order on liability
and Order granting same contemplates a second
Motion for Penalty, to be filed by Complainant with the
Administrative Law Judge assigned to this matter
when this matter is forwarded to the Office of
Administrative Law Judges in accordance with EPA
regulations and practice.

However, the Undersigned was recently informed by the Complainant’s
attorney that ABEF had never filed an Answer in this matter. When the
Undersigned made further inquiries as to the status of this case, the Region 2
Regional Hearing Clerk confirmed that Respondent ABEF had not filed an
Answer, and that this matter had therefore not been forwarded to the Office of
Administrative Law Judge. Unbeknownst to the Undersigned, this case remained
within her jurisdiction as Regional Judicial Officer because, although Cotto was
found liable on default, ABEF had not yet filed an Answer.

ORDER

Based on the information set forth above, the Undersigned directs
the parties to file a Joint Status Report in this matter no later than March
20, 2015 setting forth the status of this case. If the Complainant cannot
reach Respondent’s attorney or other representative to prepare and file a
Joint Status Report, Complainant’s attorney is directed to file a Status
Report by March 20, 2015 which outlines the steps that Complainant will
take in light of the fact that Respondent ABEF has failed to answer the
Complaint for over four years.

Date: March 2, 2015 W?&/] a_-

Helen Ferrara
Presiding Officer
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